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THE REGION 


Enrollment in Public Schools ............... 12,630,344 


UN Bite 6io0b-ascadheehiuricknenkeuns 9,660,000 
NR rs ae eo ... 2,970,344 
Percentage Negro ............... Kaci ttitcal 23.5% 
Number of School Districts .................... 8,677 
Number Having Both Races .................... 2,892 


Number Desegregated ...................00005- 790 


Number Still Segregated ...................... 2,102 
Number of Teachers (estimated) .............. 442,110 
Settee eee oer er, 349,734 
GS orhasatvcndhetcteanbers 92,376 
STATUS OF DESEGREGATION 
Public Schools 
State Schoo! Districts 

Total Bi-racial Deseg. 
ESS 113 0 
MI oc ccc csceccs 423 228 8 
ae 97 61 17 
eee 1 1 1 
Sse ria cct eae 67 67 0 
ee 200 196 0 
Kentucky ........... 215 171 117 
SEL ccesseccanee 67 67 0 
Maryland ............ 24 23 21 
Mississippi ........... 151 151 0 
REY 88a 6 6:6:0:854.00' 3,600 244 211 
North Carolina ...... 172 172 3 
Oklahoma ...........1,469 271 238 
South Carolina ...... 107 107 0 
Tennessee ........... 152 141 3 
crt beleetsa sess 1,650 722 124 
a . 114 114 0 
West Virginia........ 55 43 47 

8,677 2,892 790 
*1957-58 figures 

Colleges 
PETITIONS FILED 
LEGAL ACTION 


PRO-SEGREGATION GROUPS 
PRO-INTEGRATION GROUPS 
LEGISLATIVE ACTION 


(Includes 1958 figures or estimates where available, 
—— enrollments where current data not avail- 
able.) 


Estimated Negroes In 
Enroliment % integrated 
White Negre Negro Situations 
491,400 288,600 37.0° 0 
316,441° 103,530* 24.6* 1,107 
59,000 14,000 19.0 5,145° 
29,737 83,763 738 83,763 
703,800° 196,200* 218° 0 
685,515 307,985 31.0 0 
560,000 40,000 6.6 23,934 
400,000 240,000 37.5° 0 
422,007 114,898 21.6* 112,698 
276,326 268,905 49.3 o— 
708,300 78,700 10.0° 74,135 
749,000 314,000 27.0°* 24,000° 
507,000 35,000 6.4 25,843 
339,150 255,850 43.0 0 - 
652,540 137,460 17.4 1,700 
1,692,615 262,810 13.4 25,000 
623,935 203,565 24.6* 0 
439,324 25,078 5.4* 25,078 
9,660,000 2,970,344 23.5 402,403 


114 of 202 tax supported colleges and universities, 
formerly all-white, will accept Negroes in 13 of the 
17 states and in the District of Columbia. Number 
of Negroes actually enrolled in perhaps 100 institu- 
tions undetermined. 


95 


About 160 court cases dealing with segregation-de- 
segregation questions or related issues have been 
handled by state and federal courts since May 117, 
1954. Listed by states are 147 cases directly connected 
with some facet of this issue. 


41 
38 


The General Assemblies of 11 states have enacted, 
since May 17, 1954, about 200 measures designed 
to prevent or contro] desegregation. Included in this 
total are 12 resolutions (two in Arkansas) of interposi- 
tion, nullification or protest. 
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ALABAMA 


Enrollment in Public Schools (estimated) ...790,000 


White . ee er eee . .491,400 

Negro ... beg aatace . .288,600 
Percentage Negro ..............:. -+2-3t% 
Number of School Districts . Ja geeee 
Peuaiber Tlawiiet DURGUONS 6 xs ic si6c cess odie seeess 113 
Number of Teachers (1956-57 estimate) 25,600 

White ~ ce oiie i 17,050 

DR SSE cAdicanten ntee ses ; .. 8,550 
Teacher Pay Scale (average salary, 1955-56) 

MNO sv; arcckiocue ~cocsasas ; ... .$3,289 

Negro .. ; evades’ . .$3,283 


Status of Desegregation 

Public Schools—None at any level 

Private Colleges—Spring Hill College, a Jesuit 
school in Mobile, has accepted Negro students 
since 1951, and in 1957 had 20 Negroes in a stu- 
dent body of 1,100. Talladega College, a Negro 
Congregational institution, has no whites in its 
current student body of 344, but has enrolled 
white students in the past. It maintains a policy 
of enrollment without regard to race 


Official State Attitude 
Pro-segregation 


Petitions Filed—15 
Montgomery, Gadsden, Butler County, Calhoun 
County, Phenix City, Brewton, Bullock County, 
Mobile, Selma, Anniston, Bessemer, Birming- 
ham (two in some districts). 


Court Actions 
Lucy v. Adams (University of Alabama) 


Alabama ex rel Patterson v. NAACP, $10,000 fine 
for contempt in failure to make records avail- 
able, raised to $100,000 and affirmed by state su- 
preme court. Fine set aside by U.S. Supreme 
Court. 


Shuttlesworth v. Banks, 4 Negro plaintiffs ask in- 
junction against pupil assignment law and ad- 
mission to two white schools. Three-judge court 
upheld law as not unconstitutional on its face 
Appealed. 


Pro-segregation Groups 


Citizens Councils (two units, one under Asa Car- 
ter in north Alabama and another in south Ala- 
bama headed by State Sen. Sam Engelhardt. The 
Engelhardt group claims 100,000 members.) 


Pro-integration Groups 
Alabama Christian Movement for Human Rights 
NAACP (enjoined from operating by state court) 
Montgomery Improvement Association 


Legislative Action 
In August, 1955, the legislature approved and Gov 


Alabama 


Folsom allowed to become law without his gig. 
nature Act No. 201, known popularly at 
“pupil assignment law” which provides that Jo. 
cal boards of education will assign students t 
schools on the basis of the following criteria: 


“Available room and teaching capacity in the y,. 
rious schools; the availability of transportation facijj. 
ties, the effect of the admission of new pupils upon 
established or popene academic programs; the guit. 
ability of established curricula for particular . 
the adequacy of the pupil's academic preparation #5 
admission to a particular school and curriculum; the 
scholastic aptitude and relative intelligence or 
energy or ability of the pupil; the psychological qual. 
ifications of the — for the type of teaching an 
association involved; the effect of admission of th 
pupil upon academic progress of other students in, 
particular school or facility thereof; the effect of a4. 
mission upon prevailing academic standards at a par. 
ticular school; the possibility or threat of friction o 
disorder among pupils or others; the possibility of 
breaches of the peace or ill will or economic retalis. 
tion within the community; the home environment of 
the pupil; the maintenance or severance of estab. 
lished social and psychological relationships with 
other pupils and with teachers; the choice and in. 
terest of the pupils; the request or consent of 
or guardians and the reasons assigned therefor.” 


In February, 1956, the legislature adopted the 
Boutwell “freedom of choice” plan and an im- 
plementation act, which along with the pupil 
assignment act were the only school segregation 
acts of statewide application. The free choice bil] 
ratified Aug. 27, 1956, provided in part: 


“The legislature may by law provide for o ' 
ize the establishment and eperation of schools en 
persons, agencies or municipalities, at such places, 
and upon such conditions as it may prescribe, and for 
the grant or loan of public funds and the lease, sale 
or donation of real or personal property to or for the 
benefit of citizens of the state for educational pur. 
poses under such circumstances and upon such cendi- 
tions as it shall prescribe. Real property owned 
the state or any municipality shall not be donated for 
educational purposes except to nonprofit charitable or 
eleemosynary corporations or associations organized 
under the laws of the state. 


“To avoid confusion and disorder and to promote 
effective and economical planning for education, the 
legislature may authorize the parents or guardiaps of 
minors, who desire that such minors shall attend 
schools provided for their own race, to make election 
to that end, such election to be effective for such pe- 
— ,and to such extent as the legislature may pro- 
vide. 


Local acts, adopted in compliance with the system 
of legislative courtesy during the 1955 regular 
session, provided for a similar basis for educa- 
tion in Wilcox County; another provided high 
license fees for organizational solicitors in Wil- 
cox County; and others permitted firing of 
teachers who advocated desegregation in Macon 
_ Marengo counties, despite teacher tenure 
aws. 


Interposition resolution holding Supreme Court 
decision “null and void” and other resolutions of 
protest also were adopted. 


The 1957 legislature adopted three measures, two 
strengthening the Pupil Assignment and “Free- 
dom of Choice” laws, the third guaranteeing 
a benefits under proposed private school 
plans. 


Alabama 


Bentonvil 
Charlesto: 
Fayettevil 
Ft. Smith 
Hot Sprin 
Hoxie 


Ozark 
Van Bure 
Total 


* Situat! 
** Total | 


Public | 
colleg 
Estim 
white 

Private 
white 
vate | 

Official S 

Pro-se; 

Petitions 

Little F 
port, 
Sprir 
Distr 
Smit! 
Rock 

Court Ac 

Banks 
and | 
cepte 

Matthe 
Bear 
“prot 

Hoxie 
enjoi 


ama 
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ARKANSAS 


Enrollment in Public Schools (1957-58) .....419,971 Teacher Pay Scale (average salary, 1956-57) 
White . cree sevseeee + B16,441 RR cvcxunccicunkakendeaaeaninele $2,436 
Negro . - 103,530 ee ee eR $2,160 
ercen. N ‘ - .. 246% 
Fees are ace 46% Status of Desegregation 
Number of Schoo] Districts ...... Mee Sgciees 423 Nine of the state’s 228 biracial school districts 
Districts Having Negroes .......................228 have begun desegregation at some level. Little 
Number of Teachers (1956-57) ..14,144 Rock in 1958 opened only its still-segregated 
mas. nthe. 5). Sic 2 fs schools and is therefore deleted from the table 
Negro ..... ena weak °F .. 2,969 below. 
District Level Enrollment at Level ils Attending 
Desegregated Desegregated ixed Schools When 
White Negro White Negro Desegregated 
Bentonville All levels 1,500 2 1,500 2 1955 
Charleston® 500 11 500 11 1954 
Fayetteville 7th to 12th 1,200 33 1,200 33 1954 
Ft. Smith lst grade 910 90 _ 1 1957 
Hot Springs Auto and Nursing 5,610°* 870** 45 7 1955 
Hoxie All levels 900 ll 900 11 1955 
Ozark High School 475 3 0 0 1957 
Van Buren High School 2,634 87 550 11 1957 
Total 13,729 1,107 4,695 76 


*Situation as of 1954. School officials will give no information. 


** Total enrollment for schoo! district. 


Public Colleges—Negroes may attend all 8 state 
colleges at graduate and undergraduate levels. 
Estimated Negro enrollment in previously all- 
white colleges, 33. 


Private Colleges—Philander Smith, Negro, has had 
white students, No integration in any other pri- 
vate college. 

Official State Attitude 


Pro-segregation. 
Petitions Filed—15 

Little Rock, Pulaski County Special (rural), New- 
port, Dermott, Bearden, DeWitt (District 1), Hot 
Springs (District 6), West Memphis (Hulbert 
District), Earle. Crawfordsville, Pine Bluff, Fort 
Smith, Lake Village, Van Buren, North Little 
Rock. 

Court Actions 

Banks v. Izzard (District court ordered “prompt 
and reasonable start” in Van Buren district, ac- 
cepted plan to begin process in 1957). 

Matthews v. Launius (District court ordered 
Bearden board to submit desegregation plan for 
“prompt and reasonable start”). 

Hoxie School District v. Brewer (District court 
enjoined interference with desegregation, hold- 
ing Arkansas school segregation laws invalid. 
Affirmed by 8th Circuit Court of Appeals). 

Chancery Court case brought by Mrs. Clyde A. 
Thompson seeking to enjoin implementation of 
Little Rock desegregation plan. Injunction 
granted by chancery court then set aside by fed- 
eral district court. 

Kay Wilbern v. Little Rock School Board, sought 
transfer of white student from desegregated 
school. Mandamus denied. 

State of Arkansas v. NAACP, sought to collect $50 
per year corporation franchise tax for seven- 
year period of operation of organization in state. 

State of Arkansas v. NAACP Legal Aid and Edu- 
cation Fund Inc., sought $5,000 penalty for or- 
ganization’s failure to register with State Sover- 
eignty Commission. 


40361 O—59—pt. 3——-2 


Roland Smith et al v. Orval Faubus et al and State 
Sovereignty Commission, filed by NAACP at- 
tacking validity of 1957 legislation establishing 
commission and requiring registration. 

Ex parte suit filed by W. F. Rector in Pulaski 
County Chancery Court seeks to determine va- 
lidity of four 1957 segregation laws. 

Aaron v. Cooper, federal courts approved Little 
Rock gradual desegregation plan. Judge Ronald 
Davies, with jurisdiction over this case, set 
aside Pulaski County Chancery Court injunc- 
tion staying plan, issued general orders against 
interference with plan and specific orders to 
Gov. Faubus and National Guard commanders 
to cease interfering with desegregation program. 
School board’s plea for 2%-year delay of de- 
segregation granted by federal district court; 
overruled by 8th Circuit Court and Supreme 
Court. 

Jackson v. Kuhn. 8th Circuit Court asked to 
overrule district court dismissal of suit seeking 
removal of troops from Central High School and 
to order three-judge court to hear case. 

Two suits filed in Pulaski County Chancery Court 
to test Act 4, providing for closing schools, and 
Act 5, providing for re-routing state school 
funds to private schools. 

Pro-segregation Groups 

White America (dissolved as state organization but 
local chapters still function independently and 
are affiliated with Association of Citizens Coun- 
cils of Arkansas). 

Association of Citizens Councils of Arkansas, 
which embraces local chapters of White America 
and White Citizens Councils. 

Citizens Committee Representing Segregation in 
the Hoxie Schools. 

Mothers League of Little Rock. 

Educational Fund of the Capital Citizens Council, 
Little Rock. 


Christian Alliance, Little Rock. 
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Pro-integration Groups 

Arkansas Council on Human Relations 
NAACP 

Greater Little Rock Improvement League 


Legislative Action 

Adopted in November, 1956, by referendum: 

1) Initiated act empowering local school boards to 
assign pupils for reasons other than race. 


2) Constitutional amendment declaring U. S. Su- 
preme Court decisions null and void. 

3) Resolution declaring state policy of interposi- 
tion; other states asked to join. 


Four bills designed to preserve segregation 
adopted February, 1957, signed by Governor: 


1) Creates a state sovereignty commission with 
broad powers to investigate matters involving 
segregation. 

2) Requires organizations taking action in segrega- 
tion matters to register with the commission. 

3) Removes the requirement, if schools become 
integrated, that children attend school. 


4) Authorizes school districts to hire legal coun- 
sel with school funds to defend them in integra- 
tion suits. 

Sixteen bills were adopted by the special legisla- 
tive session of August 1958. Fifteen of the bills 
were signed into law Sept. 12 to: 

1) Shut down schools faced with integration and 
provide an election within 30 days to determine 
whether voters want them to stay closed or 
reopened on a desegregated basis. 

2) Withhold state funds from integrated schools 
and turn over the money to either private or 
public schools which the students elect to 
attend. 

3) Permit students to transfer to another school 
of their own race. 

4) Assert that no student shall be denied the 
right to enroll or receive instruction because he 
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refuses to attend integrated classes. This Was 
interpreted to mean that classes could be see. 
regated within an integrated school building 


5) Appropriate $100,000 for the governor to 
expenses connected with the bills. This jp, 
cludes $6,250 for a special assistant to the goy. 
ernor and $75,000 for the cost of holding schoo} 
district elections. 


6) Require a loyalty oath of school teachers and 
officials which would have them spell out th 
organizations to which they belong. 


7) Provide certain changes in the school taxy 
which would give same assistance to schod 
districts. 


8) Allow recall of school board members if 5 
per cent of a district's voters petition for , 
recall election. 


9) Withdraw the power of certain types of o. 
ganizations to act as attorneys for individual 


10) Prohibit unauthorized persons from entering 
school premises. 


11) Require organizations aiming to interfere wit, 
state control of public schools to submit a lig 
of members and other information to county 
clerks. 


12) Make easier the legal processes required fy 
search of the records of organizations by the 
attorney general's office. 


13) Strengthen the state’s anti-barratry laws— 
making it illegal to solicit lawsuits or to caug 
acts of violence directed specifically toward 
causing a lawsuit. 


14 


— 


Appropriate $19,200 for the attorney general's 
office for additional financial aid in integration 
suits. 

15) Prevent any organization other than legal aid 
societies from representing a client in a law. 
suit without cost to the individual. 
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DELAWARE 


fnrollment in Public Schools ................ 73,000 Number of Teachers................ .. 3253 
CE ica ndacn ehas idee evn iassceceuaie 59,000 MNES Gndecivaccde«cadediccssananenene 2,395 
NOGTO 2.22.2 cescccescccceccseccceeees 14,000 Pe aiatietdceccstnstdncctadéunotewen 458 

Percen Da o5 un tinecacaaes vat sees eR? 19.0% 

_ ae Teacher Pay Scale (average salary) 

Hamber of School Districts ...................++. ” cask atatde aled $5,044 

Number Having Negroes......................4. 61 ND ks sarnae vetes Ov naduaceade tance $5,001 

Status of Desegregation 

aes Sites wy" = of Children in 
Desegregated Districts ’ te , ols White Negro Desegregated 
New Castle County 
Alfred I. DuPont No. 7 ........... 1,997 10 2 2 1,997 10 1954 
RE ae 88 3 1 1 88 3 1953 
DET Leh ode ceccn aun en 247 5 1 1 247 5 1956 
ee 900 37 1 1 900 37 194 
cc oles esecesesesce 279 21 1 1 279 21 1954 
Hockessin No. 29 ................. 101 ll 1 1 101 il 1953 
Rose Hill-Minquadale-Colwyck ... 1,849 20 3 1 1,583 20 1954 
Special Districts 
DE, EREOING o cescccctsscccese 1,072 10 2 2 1,072 10 1955 
TE  ccisn dus. naicknevad one 1,582 5A 3 1 650 25 1953 
se WES nb6s act avcisvnsecces 2,172 495 5 1 860 20 1954 
ied tan keadnadnn decane 3,871 174 7 2 1412 69 1954 
soa F as cclvaced besten 2,861 179 5 2 2,190 106 1954 
CL ccnusesodbveccecsnucees 8,686 4,126 20 15 7,391 2,911 1954 
is its vee b ak asabeenee nto 25,706 5,145 52 32 17,770 3,248 
Data in the table above is for the 1956-57 school Court Actions 


year. While such a detailed breakdown is not 
available yet for the current year, initial reports 
indicate no new districts d ted, but an in- 
crease to 4,497 in the number of Negro students 
actually in mixed classes. In 1958 Hockessin and 
Alexis I. DuPont school districts were consoli- 
dated, reducing the number of mixed districts to 12. 


Five all-white school districts in New Castle Coun- 
ty have announced they will accept students 
without regard to race. They are Oak Grove No. 
130, 1,510 pupils; Richardson Park No. 20, 993; 
Yorklyn No. 291, 90; Stanton No. 38, 690; and 
Mount Pleasant Special School District, 3,267. 


Colleges—The University of Delaware, only for- 
merly all-white tax supported college in the 
state, has been accepting students for several 
years without regard to race. 

Official State Attitude 
Pro-integration at state level; varied but generally 


leaning toward desegregation at local level, ex- 
cept in South Delaware. 


In eight cases (Civil Actions 1816-1822) filed May 
2, 1956 on behalf of 58 Negro children, federal 
district court in August, 1957 enjoined practice of 
segregation and ordered State Board of Educa- 
tion to devise plan for desegregating all schools 
in the state. Review denied by US. Supreme 
Court. 

Dennis et al v. Baker et al, seeks to speed and 
broaden desegregation already begun in Dover. 

Pro-segregation Groups 

Christian Americans Segregation Association, Inc., 
Shelbyville 

We, the People, Charles E. Boyce, Seaford 

Delaware Citizens Council, Milton 

Pro-integration Groups 

NAACP 

Legislative Action 

None directly. But 1957 legislature adopted laws 
regulating transfer of pupils akin to pupil as- 
signment laws. 
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DIST. OF COLUMBIA 
Enrollments—1957-58 


D.C. SCHOOL ENROLLMENT BY RACE 


Enrollment in Public Schools 113,500 


White ... . 29,737 

Negro .... . 83,763 

Percentage Negro 73.8% 

Number of Schools ............. 169 
Schools Having Negroes and 

WE acct ds cstessacoceveyeves 149 

Number of Teachers ........... 3,500 

hen ck wosuaonee 1,500 

OE + s.ateuetibeionse 2,000 


Teacher Pay Scale (average salary, 
1956-57) (no breakdown by race). 


$5,380 
Status of Desegregation 
Complete 
Children in integrated situations: 
BOUND Nic cwcsccsccdT te 83,763 
| eee 


Official Attitude 
Pro-integration 


Petitions Filed 
None 


Court Actions 
Bolling v. Sharpe, one of original 
cases settled in 1954. 


Sabine v. Sharpe, 1954, sought in- 
junction against desegregation 
process. 


Pro-segregation Groups 
Seaboard White Citizens Council 


Pro-integration Groups 

Washington Committee for the 
Public Schools, Gerhard van 
Arkel, chairman. 


NAACP 


Legislative Action 
None 


D.C. 







pared with enrollment on Oct. 19, 1956. 


NEE a 0008 13,589 
Vocational High Schools 
ED vecere 857 
Negro ...... 1531 
Total ..... 2,388 
Americanization School 
WE cicous 723 
PND iccee. ensie 
are “128 
Capitol Page School 
White ...... s 
Negro ...... 2 
Tee v7 
Veterans High Schoo! Center 
White ...... 
Negro ...... 613 
TOD sacec 613 
DC. Teachers College 
White ...... 377 
Negro ...... eos 
a 1,073 
GRAND TOTALS 
TIO occcee 7011 
111,114 


vel 
| 
! 
| 
nit tioiicen Conatl 


Washington, D.C. public school enrollment for Oct. 18, 1957, com- 
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FLORIDA 


Enrollment in Public Schools (1957-58) . 900,000 
aS ac0a «Sodehe cee edeeweetes . 703,800 
ere bas awk 196,200 
Percentage Negro ...................... .218% 
Number of School Districts ...................... 67 
Number Having Negroes ................ nate 
Number of Teachers (1957-58) ..............33,046 
UE. Cae « saeuriiee «i ntacktow eee 26,019 
EE cinta 5t duos aes aout aaNeen 7,027 
Teacher Pay Scale (average salary) .......... $4,700 


(This is maximum. Figure arrived at by mathe- 
matical formula that includes among other 
things total minimum foundation grants, supple- 
ments by counties, etc. State assumes rate same 
for whites and Negroes under minimum founda- 
tion law. Practically, may be some differences.) 


Status of Desegregation 
Public Schools—None. 


Public Colleges—University of Florida Law School 
in 1958 accepted a Negro under court order. 


Private Colleges—Barry College, a Catholic school 
in Miami, reportedly accepts students without 
regard to race. 


Official State Attitude 
Moderate to strong pro-segregation. Gov. LeRoy 
Collins, renominated in 1956 as a “moderate” 


over strong segregationist, sees desegregation as 
“inevitable.” 


Petitions Filed 


Most school boards have received petitions as mat- 
ter of record, but have taken no action on them. 


Court Actions 


Hawkins v. Board of Control. First filed in state 
courts in 1949, case went to U.S. Supreme Court 
on three occasions. Filed in federal district 
court in 1957, case resulted in decision that led 
to desegregation of graduate and professional 
schools in fall 1958. 

Gibson et al v. Dade County Board of Public In- 
struction. Filed first in July 1956, refiled in Oc- 
tober 1956, seeks school desegregation. 

Holland v. Board of Public Instruction of Palm 
Beach County attacks pupil assignment law. 
Florida v. Special Schoo] Tax District No. 1 of 
Dade County, to determine validity of school 
bonds. District and supreme courts held them 

valid. 

Board of Public Instruction, Manatee County v. 


State, testing validity of school bonds, Court held 
them valid. 


Pruitt v. Mizell, libel suit growing out of legislative 
— ended in $15,000 judgment for plain- 


Pro-segregation Groups 


Federation for Constitutional Government 

Florida Citizens Councils 

Florida States’ Rights Council 

Dade County States’ Rights Council 

Dade County Property Owners Association 

National Federation for the Protection of White 
People and Fair Treatment of Negroes 


Pro-integration Groups 


Human Relations Council 
NAACP 


Legislative Action 


In May, 1955, legislature adopted measure giving 
county boards of education authority “to provide 
for enrollment of each child residing in each 
county who is qualified under laws of this state 
for admission to a public school and who applies 
for enrollment in or admission to a public scheol 
in such county.” 

Designed to preserve segregation, the bill also 
provides for study groups, employment of spec- 
ial counsel by local boards and fixes responsibil- 
ity at the local level. It permits assignment of 
students to the school “to which he is best 
suited” and makes the local board’s decision 
“complete and final.” 

In July 1956 legislature adopted a five-point pro- 
segregation program at instance of Gov. Collins 
and Atty. Gen. Richard M. Ervin, as follows: 


1) Permitting county school boards to assign pu- 
pils on basis of intellectual ability, scholastic 
achievement and sociological and psychological 
factors. 


2) Permitting dismissal of teachers with tenure on 
a basis of sociological and psychological fac- 
tors. 


3) Giving governor extraordinary powers for five 
years to “cope with emergencies threatening the 
peace and tranquility of the state.” 


4) Resolution condemning U. S. Supreme Court 
“for usurping the sovereign rights of the 
states” and asking Congress to offer a clarifying 
amendment to the Constitution. 


5) Setting up an interim committee of three sena- 
tors and four representatives to investigate 
activities of pro- and anti-segregation organiza- 
tions. 


Over governor’s protest a resolution of interposi- 
tion was adopted early in the 1957 session. 

At a special session in October, 1957, legislature 
adopted law permitting closing of schools in any 
district where federal troops are ordered to en- 
force integration. 
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GEORGIA 


Enrollment in Public Schools (estimated) . ..993,500 


MN aaa G abs Oa Gh nee WN asc cle awe 685,515 

RN ota otk gi hw ke ost wren’ Gad umuel Roman 307,985 
PONE TONING: 5.86 he's oc os seed csepeap eens 31% 
Number of Schoo] Districts .................... 200 
Districts Having Negroes ...................05- 196 
PN AE RNIN iias odie aiviveseccucesvened 31,214 

RN dani stet Ciados casaneeseyicvecen 21,878 

Ds With ba Wis Cede nenees ade b ian treed 9,336 
Teacher Pay Scale (average salary) 

MEE. pS cb pacccunaruheeesbekqgencrea $3,483 

NN Ce indccakbcebnehenaGs ssc aerene $3,301 
Status of Desegregation 


Public Schools—None at any level, except on mili- 


tary posts. 
Private Colleges—Columbia Theological Seminary 
(Presbyterian) at Decatur accepts Negroes. 


Official State Attitude 
Strongly pro-segregation. 
Petitions Filed—6 


Atlanta, Chatham County (Savannah), Bibb Coun- 
ty (Macon), Muscogee County (Columbus), 
Waycross, Valdosta. 

Court Action 

Aaron v. Atlanta Board of Education filed 1950, 
dismissed for lack of prosecution 1956. 

Ward v. Board of Regents of the University System 
of Georgia, filed 1952, dismissed on grounds 
aa did not pursue administrative remedies, 

Georgia v. Valdosta Board of Education, filed by 
state to test withholding of funds from desegre- 
gated schools, withdrawn. 

Barbara Hunt et al v. Robert O. Arnold et al, filed 
in District Court in 1956 by four Negroes seeking 
injunction against enforcement of alumni rec- 
ommendation requirements plaintiffs cannot 
meet because of race. Awaits hearing. 

Calhoun v. Latimer, filed Jan. 11, 1958 on behalf 
of 23 Negro children, asks injunction against op- 
eration of segregated schools in Atlanta. 


Pro-segregation Groups 
Christian Civic League, E.C. (Parson Jack) John- 
ston, Columbus (status uncertain). 
States’ Rights Council of Georgia, Inc. 
Pro-integration Groups 
NAACP 


Georgia Committee on Interracial Cooperation 
Southern Regional Council 
Legislative Action 


Provisions cutting off state financial aid for any 
schools which mixed the races were in the con- 
stitution before 1952, but in 1953 the General 













Assembly took further steps to prevent 
tion in anticipation of the Supreme Court’s & 
cision. Among the measures adopted by the 

islature was a proposal for a constitution 
amendment to allow the General Assembly 4 
provide for grants of state, county or municipy 
funds to citizens of the state for educational py. 
poses. The amendment was ratified Nov. 2, 19% 


In February, 1955, the General Assembly adopts 
one of three proposals advanced by the 
Education Commission making it “a f 
punishable by two years’ imprisonment for an 
state, county, city or school official to allow an 
state or local funds to be used for a mixed schog 
or to pay any teacher instructing a mixed class’ 


In addition to an “interposition” resolution, th 
Georgia General Assembly in 1956 adopte 
statutes: 


1) sates the governor to close public schog 
buildings threatened with desegregation and 
start a flow of state funds to private schoo) 
which would take their place. 

2) Permitting leasing of public school property, 

3) Authorizing the State School Building Author. 
ity to sub-lease buildings. 

4) Providing for teachers to receive retiremen 
benefits under the private school plan. 

5) Requiring that private schools be inspected ly 
the state fire marshal. 

6) Making it a misdemeanor to enter state-owned 
property closed by authorized state officials, 

7) Providing that state law enforcement agencia 
shall enforce segregation laws. 

8) Causing officers who fail to enforce such law 
to lose retirement and disability benefits. 

9) Providing for state attorneys to defend » 
represent any state employe or official involve 
in litigation as a result of his having enforce 
segregation laws. 


In the 1957 session of the General Asse:nbly, six 

segregation measures were enacted: 

1) Permits the governor to abolish compulsoy 
school attendance laws at his discretion. 

2) Extends the police powers of the governor. 

3) Protects teacher retirement benefits in evento 
a transition from public integrated to privat 
segregated schools. 

4) Gives the Georgia Education Commission, em. 
powered to seek legal means of circumventing 
the Supreme Court desegregation ruling, mor 
authority. 

5) Provides for a campaign to disseminate infor- 
mation of a pro-segregation nature. 

6) Resolution calling for impeachment of 6 U.§ 
Supreme Court justices. 


The 1958 Legislature passed: 


1) An act amending the compulsory attendance 
law to provide that no child shall be required 
to attend school with a child of another race 

2) A resolution ot conviction that New York’ 
school problems be left to the locality for set- 
tlement without federal interference. 
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KENTUCKY 


' 
+ 







Enrollment in Public Schools (estimated) . . .600,000 Districts Having Negroes .................-+ 171 
egTen, White. 2... .crcccccccccnccceseoceece 560,000 Weamier of TONNE <0 sees isscccegssccances 24,500 
= 7 de, BD gone Wls dees 0 cnadccdsakaeanwad’ 40,000 We GUUNIIIEED on ccc cccccsccaan'en = 

PR Ca kh ks ckieciccewtscas 

tutions percentage Negro ............--..-. Scesuwmnee 6.6% 
~ ‘i Percentage Negro . Teacher Pay Scale (average ) 
unicipy | Number meena Disiviets ...... 6... cciscscacves 215 $3,125 for all teachers, no breakdown by race 
r 1% Status of Desegregation 


Note enrollments are for 1956-57 school year while mixed class totals are for 1957-58 year, accounting for 








adopts! instances where more children are listed in mixed classes than reflected in total enrollments. 
fa Date 1956-57 Date 1956-57 
= Deseg’d. Enrollment In Mixed Classes Deseg’d. Enrollment § In Mixed Classes 
low tL istrict or Status White Negro White Negro District or Status White | Negro White Negro 
phn Adair Co. ..----- 1956 4,064 219 1,445 108 Greenup Co. ...Se 4,427 2 _ 
d schol > fiten Co. ..---- Segre 1,898 15 — - Greenup ...... 1955 487 3148 15 
d class") “geottsville .... Pian 686 36 _ ~ Hancock Co. .... 1956 1,247 “4 427 19 
Anderson Co. Plan 1,809 116 -- _- Hardin Co. ..... 1956 5,687 65 2,101 5 
ion, the) Ballard Co. .... 1,838 109 _ - Elizabethtown 1956 1,617 217 ° . 
Barren Co. Plan 3,673 224 -- = West Point ... 1956 245 26 178 27 
adopiei > iverna ...-. 1957 761 128 785 101 Harlan Co. ....Segre 15,625 650 a 
Glasgow ...... Plan ‘1,774 186 — -- Harlan ....... Segre 1,511 317 _ 
at grevees Se 2.297 130 — —_ Lynch ....... Se; 897 486 — —_ 
C schod F pell Co. ...----- 1 6,948 16 407 4 ee 1957 2,680 299 «= s:1.433 3 
1 and Middlesboro . .Se 3,080 312 _ _ Harrison Co. .... 1956 1,992 18 1,392 11 
s Pineville 1956 756 56 634 41 Cynthiana 1 1,783 100 © = 
Co. 3,725 16 1,846 13 Henderson Co. . 1956 3,742 267 874 6 
592 12 402 19 Henderson 1956 3.116 503 787 50 
2,348 307 -- - Henry Co. ...... 1957 1,899 101 268 a 
1,135 300 = _ Eminence - 1956 393 127 ° - 
3,089 0 0 ° Hickman Co. ...Segre 1,297 247 -— _ 
6,487 154 2,327 4 Houkins Co. .... 1957 7,200 545 194 4 
1,063 3 _ _- Dawson Sprgs. 1955 582 1 ° ° 
2,102 122 _ _ Earlington 438 246 _ ad 
1,652 359 bd - Jackson Co 3.541 0 = =_ 
1,297 ll 443 6 Jefferson Co. 46,267 1422 17,986 388 
322 7 304 8 Louisville 54.821 12,720 32,803 13,832 
5,265 2 1,021 5 Jessamine Co 2,201- 297 — - 
576 17 478 ® Johnson Co. 4,753 0 — -- 
3,203 157 Aa 35 Kenton Co. 7,237 10 1,539 8 
405 = _ Covington 11,377 698 3,613 37 
3,591 62 2,922 38 Erlanger ...... 2,001 82 832 ae 
2,744 18 _- _ Knott Wy. seneee 6,094 47 780 15 
2,800 158 _ -_ WO eccowes 6,792 82 _ -_ 
2,623 30 S ® Barbourville 675 a 579 11 
1,014 123 458 1 CB sc ccecee 2.207 140 1,897 28 
3,113 0 ° Oo Laurel Co. ... 6,099 36 - _- 
5.843 183 2,211 159 E. Bernstadt 358 11 -- — 
1,219 20 _— - London ....... 955 907 3 890 3 
1,144 2 _ - Lawrence Co. 3,702 + 1,247 3 
835 16 ~ _ OM. aaatvats Segre 2,569 23 — — 
6,302 3 7 e Leslie Co. ...... 5.445 0 - _ 
3,990 16 _ - Letcher Co. 8,589 33 _- _- 
482 2 — - Jenkins ...... 1,640 197 _ _ 
3,552 1,154 _ = Lewis Co. ....... 3.537 0 _- - 
2,012 889 — 3 Lincoln Co. 4,385 168 — _ 
158 168 _ —_ Stanford 457 49 - - 
2,504 57 1,944 39 Livingston Co. 1,620 14 _ —_ 
1,486 394 511 134 n Co. 3,276 411 660 71 
6,658 127 ~ _ Russellville 962 179 v2 34 
2,113 9 61 8 i ea 1,169 38 _ =_ 
1,679 0 0 0 ison Co. 4.582 173 720 30 
592 17 e © — “SFE ecaccons 529 6 538 9 
1,892 121 _— _ Richmond 1,615 365 189 41 
7,419 89 371 10 Magoffin Co 3,722 0 — — 
7455 523 931 39 Marion Co. 3.452 203 596 4 
2,593 41 _ — nm 895 212 329 2 
2,456 0 — _ Marshall Co _ 2,652 0 _ _- 
2,640 0 0 0 Martin Co. ...... _— 3.640 0 _ — 
Irvine 658 7 690 S “SMEG tenes 1956 2,141 230 1,347 M 
a. eeuns 1955 10,737 643 8,561 232 +« + # Maysville ..... 1956 1,494 228 3M 
6 U.S ose 5,705 2,750 1,855 20 McCracken Co. 1957 5.300 216 ° ° 
. 2,564 462 17 MEE ccccce 1956 5,740 1,116 2,213 40 
14,842 147 797 9 McCreary Co... — 4,342 0 =_ — 
3,472 76 2,315 26 ic Co. . 1956 2,387 23 1,644 24 
1,472 229 3x6 49 Meade Co. ...... 1956 2,642 105 a 10 
1,660 233 = - Menifee Co. ..... 1,544 0 _ — 
602 136 225 6 reer Co. ..... 1956 1,641 BS | oS 2 
ndance 893 33269 2 Burgin .......- 1956 "298 2 0308 7 
equired . 1,740 124 = a -. 1956 1,085 122 238 31 
or race. Lancaster ....Segre 477 103 = = Metcalfe Co. ...Segre 244K 144 _- - 
York’ Grant Co. ...... 1,785 12 _ _ Co. ....Segre 3,340 ci] _- _ 
ork's Williamstown . 1 390 3 397 1 Co. Segre 1.973 124 _ ~ 
for set- Graves Co. ..... 4,493 117 _ —_— Mt. S . Segre B34 191 _ _ 
Mayfield ...... 1838 235 5u 4 om hb asées — 4,300 0 _- _ 
Grayson Co. .... 1956 3,573 0 0 0 Muhlenberg Co. Segre 5,504 1% = -- 
Leitchfield 663 19 683 18 Central City .Segre 948 Aa _ = 
Green Co. ...... 1 2,252 174 1298 3 Greenville . Segre 771 14 - — 


orgit 
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Date 1956-57 

Deseg’d. Enrollment In Mixed Classes 

District or Status White Negro White Negro 
Nelson Co. 3,850 216 ® Ps 
Bardstown .... 1,283 212 225 6 
Nicholas Co. .Segre 1,095 6 = _ 
| eee 385 38 2 20 
COS TR eccnns 4,546 65 _ _ 
Oldham Co. ..... 2,395 176 673 + 
Owen Co See 1,752 87 370 8 
Owsley Co. ..... 2,014 8 . = 
Pendleton Co. .. 1955 1,604 2 316 2 
Falmouth ..... 1955 530 8 507 17 
Perry Co. . ya 224 1,558 70 
Hazard . 224 46 
Pike Co. . 106 2 20 
Pikeville es 85 317 5 
Powell Co. ‘ 39 246 14 
Pulaski Co. ..... 1956 6,365 46 385 7 
Ferguson ..... Segre 280 13 — = 
Somerset ..... 1956 2,256 1s 531 4 
Robertson Co. ... 1956 529 5 443 2 
Rockcastle Co. = 3.464 0 - _- 
Rowan Co. ..... - 3,259 0 _ _— 
Russell Co. ..... 1955 3,262 46 627 10 
Seott Co. ....0.. 1956 1,783 212 1,725 197 
Georgetown 1956 790 129 808 46 
Shelby Co. ..... Plan 2,439 330 — _— 
Shelbyville ... 1956 1,138 321 707 8 
Simpson Co. ...Segre 2,011 395 _ —_ 
Spencer Co. .... 1957 1,414 63 789 4 
Taylor Co. .....Segre 2,260 144 _ _ 
ampbellsville Segre 1,219 143 _ _ 
EOD. essen Segre 2,121 398 _ _- 


Public Schools—117 districts desegregated in which 
218,615 white and 23,934 Negro pupils are en- 
rolled. In 97 of the districts, actual mixing has 
occurred in 263 schools, which means that 20 
districts have desegregation policies but no mix- 
ing. In the actually desegregated district 5,475 
white and 172 Negro teachers instruct 133,182 
white and 12,000 Negro children in mixed classes. 


Colleges—28 of 40 institutions of higher learning, 
including all tax-supported units, were open to 
all applicants without regard to race by the 1956- 
57 school year. 


Official State Attitude 


Pro-integration 


Public Reaction 


Desegregation has been generally accepted 
throughout much of the state, as in Louisville 
and Frankfort, but outbreaks in Clay and Stur- 
gis brought out the National Guard in 1956. 
Sturgis desegregated in the fall of 1957 in the 
presence of State Troopers. No Negroes pre- 
sented themselves for enrollment at officially 
desegregated Clay. Weaverton and Henderson 
schools were boycotted in protest against de- 
segregation in 1956. Madisonville and Wheel- 
wright experienced minor demonstrations in 
1958. 


Petitions Filed 
None 


Kentucky 
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Date 1956-57 
Deseg’d. Enrollment In Mixed Clam, 
District or Status White Negro White Negn 
Trenton ...... Segre 191 126 _— ea 
Tri iis ccwans Segre 1,799 371 — ao 
Trimble Co. .... — 1,281 0 _ “en 
Union Co. ..... 1957 2,775 339 230 18 
Uniontown ..... Se 497 21 - - 
Warren Co. .... Plan 5,123 408 -- ies 
Bowling Grn. Segre 2,954 536 a ne 
Washington Co. Segre 2,138 163 — “ 
Springfield ...Segre 630 241 _ os 
Wayne Co. ...... 1955 3,645 81 751 » 
Monticello .... 1955 780 64 789 17 
Webster Co. .... 1957 2,061 60 ® ‘ 
Providence ...Se 716 182 = = 
Whitley Co. .... 1956 5,407 0 0 0 
Williamsburg . 1955 823 3 806 5 
Wolfe Co. ...... 1 2,092 3 . ’ 
Woodford Co. .. 1956 1,942 274 520 5 
Midway ...... 1956 330 T2 290 « 
*Number enrolled in mixed classes unknown of 


unreported. 
Other white independent school districts and thei; 
enrollments follow: 


Lone Jack, 368; Fairview, 1,273; Bellevue, 1,679; Cox 
Springs. 964; Dayton 2.047; Fort Thomas, 2,354; Silver 
Grove, 281; Southgate, 363; Albany, 517; Ravenna, 2%. 
Raceland, 693; Russell, 1,667; South Portsmouth, 3%» 
Anchorage, 307; Paintsville, 1,228; Van Lear, 335 
Beechwood, 892; Ludlow, 1,102; Vanceburg, 507: Ben. 
ton, 698; Stearns, 429; Science Hill 283: Mt. Vernon, 
542; Corbin, 1,488. 


Court Actions 
Willis v. Walker, opened Adair County schools, 


Curtis Mitchell et al v. Sam Pollack, faster de. 
segregation of Hopkins County schools ordered 

Grubbs v. Chandler, seeks mandamus for enforee. 
ment of state school segregation laws. 

James H. Gordon et al v. Wilbur H. Collins et aj, 
desegregation in Webster County ordered. 

Margaret Garnett et a] v. Carlos Oakley et al, d 
segregation in Union County ordered. 


Wilburn v. Holland, desegregation plan for Me- 
Cracken County schools ordered. 


Grimes v. Smith, filed Dec. 23, 1957 on behalf of 
8 Negro children, asks desegregation of Owen 
County schools. 


Pro-segregation Groups 
Citizens Councils of Kentucky, Inc. 


Pro-integration Groups 
Human Relations Council] 
NAACP 


Legislative Action 
None 
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LOUISIANA 


Enrollment in Public Schools (estimated) . . .640,000 


White ... hime Cacemae aaa . ..400,000 

MS Soci kcecas vsueevsetiesycwes’ 240,000 
Percentage Negro ...........-- see ceeeeeeees 37.5% 
Number of School Districts ...............+++0005 67 
Districts Having Negroes ...............0eeeeeees 67 
Number of Teachers (1957-8) ........-..++4+. 21,006 

MY Rak Wins sie sects xe neale seb cee 13,949 

ic i bid cae wauegiendnthec ie 7,057 
Teacher Pay Scale (average salary) 

DEE - 26 ciccddcdetctedebensds mannan $4,410 

ON 3 ic a hee a aaa $4,228 
Status of Desegregation 


Public Schools—None at elementary and secondary 
levels 


Colleges—5 of 8 state-supported institutions have 
accepted Negroes as result of court action. LSU 
has 49 Negro graduate students. Three have 
undergraduates: McNeese College, Lake Charles, 
50 to 75; Southwestern Louisiana Institute, La- 
fayette, 50 to 60; Southeastern Louisiana College, 
Hammond, 12 to 15; LSU at New Orleans, 59. 


Private Colleges—4 of 10 accept Negroes. Baptist 
Theological Seminary, New Orleans (10); Loyola 
University (Catholic), New Orleans (75); Notre 
Dame Seminary (Catholic), New Orleans (3); 
Sacred Heart College (Catholic), Grand Coteau 
(2). Xavier University (Catholic) at New Or- 
leans, a predominantly Negro school, in 1955-56 
had about 15 white students. 


Official State Attitude 
Strongly pro-segregation. 


Petitions Filed—5 


Two with Orleans Parish Board, one each in 
Shreveport, Lafayette and Baton Rouge. 


Court Action 


Arnease Ludley v. LSU; Jack Bailey v. McNeese 
College; Alma Lark v. Southeastern Louisiana 
College; Virdie St. Julien v. Southwestern Louis- 
iana Institute, all obtained permanent injunc- 
tions against use of “certificate law,” Act 15 of 
1956 and companion Act 249, to deny them ad- 
mittance, Both laws held invalid. 


Williams et al v. Prather et al, seeks admission to 
Northwestern State College, Natchitoches. 


Hall v. St. Helena Parish School Board. 


Bush v. Orleans Parish School Board, federal 
courts held Louisiana school segregation laws, 
including new ones, void. 


Angel et al v. Jackson et al, seeks desegregation 
of five state trade schools. 

Davis v. East Baton Rouge Parish School Board. 

Adams v. Attorney General of Louisiana, sought to 
halt use of $100,000 in legal fight against de- 
segregation, state judge ruled no cause of action 
in November, 1955. 

Louisiana ex rel. LeBlanc v. Lewis, injunction 
against NAACP, granted Nov. 29, 1956. 


In two other federal court actions, Roy S. Wilson 
is suing for admission to LSU law schoo] and 
Lutrill Amos Payne is seeking admission to the 
LSU graduate school. 

Henley v. LSU Board of Supervisors. New Orleans 
branch ordered to admit qualified Negroes. 


Pro-segregation Groups 


Louisiana Association of Citizens Councils 
Federation for Constitutional Government 
Southern Gentlemen, Inc. 


Pro-integration Groups 


NAACP 
Human Relations Council 


Commission on Human Rights of the Catholic Com- 
mittee of the South 


Southern Conference Educational Fund 


Legislative Action 


The 1954 legislature censured the Supreme Court 
and passed three bills, as follows: 
1) All schools shall be operated separately and 
“this provision is made in the exercise of the 
state police power to promote and protect pub- 
lic health, morals, better education and the 
peace and good order of the state, and not be- 
cause of race.” 
“Police power” amendment submitted to voters 
in November, 1954 and passed. It provides also 
that the legislature may call an election any 
time on educational matters, thus making pos- 
sible additional legislation if the “police power” 
amendment is held unconstitutional. 
The State Board of Education shall not approve 
any school which violates the segregation pro- 
vision. The bill also prohibits the granting of 
free school books and other supplies or state 
funds for free lunch programs. 
Local superintendents to designate each school 
which a student may attend and bill provides 
that no school child “shall be entitled to be en- 
rolled to enter a public school until he has been 
assigned thereto by the superintendent.” Ad- 
ministrative appeal provided. 


In 1956, the legislature adopted and the voters 
ratified the following: 


CONSTITUTIONAL AMENDMENT (formerly 
HB 434): 

Sets up governing boards of publicly-financed 
parks and schools as “special agencies” of the 
state. It then withdraws permission for suits to be 
brought against special agencies, except with the 
approval of the legislature in “individual cases.” 


ACT 14: Orders complete separation of races in all 
public recreational facilities, to be enforced by 
the state’s constitutional “police power,” to 
promote “the public health, morals and the peace 
and good order .. .” 


ACT 15: Provides that, in order to be registered at 
a tax-supported college, a person must file a 
certificate attesting to eligibility and good moral 
character, signed by the high school principal 
and district public school superintendent. 


ACT 28: Suspends the compulsory school attend- 
ance law for children seven to 16 in a special 
case: in any public or private school or system 
which is integrated, regardless of the authority 
ordering integration. 


nN 
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ACT 248: Provides new grounds for dismissal of a 
public school bus driver: belonging to any or- 
ganization prohibited by state law, or personally 
advocating racial integration in any public school 


or college. 


ACT 249: Provides new grounds for dismissal of a 
permanent teacher in public schools: (same as in 
Act 248). 


ACT 250: Provides new grounds for dismissal of 
any regular employe of tax-supported schools: 
(same as Act 248). 


ACT 252: Substantially the same as Act 249; 
amends another section of the Revised Statutes 
of 1950 dealing with teachers’ status. 


ACT 319: “Freezes” school segregation in New Or- 
leans. Provides that on the date the act becomes 
law, all public schools then white must remain 
white, and all then Negro must remain Negro; 
sets up a four-member “special school classifica- 
tion committee” of legislators, to designate 
newly-built schools as white or Negro, and to 
rule on requests for reclassification; provides 
that white and Negro students must be taught 
by teachers of their own race; sets up the state 
as only legal defendant in any suit contesting 
the act, and requires consent of the legislature for 
suits against the state on provisions of the act. 
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ACT 579: Prohibits interracial social functions o 
sports contests; and requires separate seating 
and facilities for whites and Negroes at aporoved 
social functions and sports contests. 


The 1958 Legislature enacted the following: 


ACT 187: (originally House Bill 941) authorize; 


continued pay for school emplyes idled by 4 


close-down of schools to avoid integration. 


ACT 256: (originally H-942) permits the governor 
to shut down any school in a district in which 
one school is ordered integrated; also to author. 
ize sale of school properties to groups which 
would operate them as segregated private facil. 
ities. 

ACT 257: (originally H-943) sets rules for “go. 
operatives” among parents, which would operate 
private schools on former public school prop. 
erties. 


ACT 258: (originally H-944) provides grants from 
the state to pay for educating children at ceo. 
operative schi f 


ACT 259: (originally H-945) sets up criteria (othe: 
than race) for pupils assignment by district sy 
perintendents. 

The constitutional amendment (originally H-945, 
invests in the Legislature the authority for pro. 
viding education for Louisiana’s school-age chil. 
dren, either in public or private schools. 


Louisiana 


ee 


ee 
eT 





Enrollment 


Percentage 
Number of 
Number H 
Number of 


down) . 
(1955) 


MS or 
ating 
roved 


othe: 
t su 


'-945, 
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Enrollment in Public Schools ... . ..537,905 Teacher Pay Scale (average salary) 
RS anita cieeiene sixs. ied 422,007 (1956-57, no breakdown by race available) 
Na csiny ainaiuscuucels., cou ats Th gee ee ae $4,685 
We CHF vo ncn dss vcvdameeees et $3,912 
Percentage Negro ......-....--....-..--- see. 216% Mente he MUD isi cc. ckvcicesecdeaid $4,358 
IMIG 6 6 i465 s:000ccasboeancaue 
Number Status of Desegregation 
Number Having Negroes ...................0.00: 23 Public Schools—Children in integrated situations: 
Number of Teachers (1956-57, no racial break- WEED o.deeeatccacdiensvietscacesaal 417,503 
as scchdias svanavvdinsidbuaxtieeds 19,092 CGN seis hadas nauders Bicsesdeaes 112,698 
iii uondnends odtbes . 15,452 : ; 
EE Sick ceeeensbaeccacchw ia ctadeeees 12,430 Negroes in mixed schools in 1957-58 (in- 
BED pin cawkvnsasabevcceccnes Gaetie 3,022 cluding Baltimore city systems): ........ 25,650 














Arundel 34,087 17.4 
Baltimore 72,779 5.6 
**Calvert 3,707 528 
**Caroline 4,095 303 
Carroll 10,306 46 
Cecil 8,811 59 
Charles 6,626 46.1 
*Dorchester 5,782 36 
Frederick 13,209 9.2 
Garrett 4,687 0 
Harford 14,453 111 
Howard 7,302 15.2 
*Kent 3,110 28.7 
Montgomery 63,191 48 
Prince 
George’s 57,228 12.7t 
*Queen 
Anne’s 3,400 29.9 
*St. Mary’s 5,153 275 
*Somerset 4210 41.6 
Talbot 3.980 31.9 
Washington 17,695 21 
*Wicomico 9,161 26.1 
*Worcester 5,129 37.3 










County 
Total 373,933 11.9 
Baltimore 
City 159,556 43.2 
State 
Total 533,489 216 


**No announced policy 
+1956-57 percentage 
ttPreliminary estimate 


Maryland Desegregation Status, 1957-8 


legroes 
Total Percentage of Number of Schools In Mixed oaect 

County Enrollment Negro Pupils White Negro Mixed Deseg d. 
15,832 18 20 1 15 196 1955 


512 
*Policy of desegregation, but no Negro transfers 








17 17 173 1956 
9 49 839 1955 
7 0 0 
4 0 0 
2 1 14 1955 
3 3 Noreport 1955 

10 1 4 1956 
9 0 0 1956 
7 13 170 ©1956 
0 0 0 
2 6 47 1956 
5 a ll 1956 
7 0 0 1956 
6 48 1245 1955 

19 18 224++ 1955 
3 0 0 1955 
5 0 0 1957 

10 0 0 1956 
8 3 11 1956 
1 11 143. «1955 
5 0 0 1955 
7 0 0 1956 


147 186 3,077 
55 81 22,573 1954 
202 267 25,650 











1462 CIVIL RIGHTS—1959 


Colleges—The segregation-desegregation status of 
Maryland colleges and universities is as follows: 
Public institutions with Negroes 
Maryland State Teachers College, Towson 
University of Maryand (all levels) 
Baltimore Junior College 
Hagerstown Junior College 
Frederick County Junior College 
Harford County Junior College 
Two Baltimore County junior colleges 


Public institutions desegregated, but having no 
Negroes enrolled 
State Teachers College, Bowie 
State Teachers College, Coppin 
State Teachers College, Frostburg 
State Teachers College, Salisbury 
St. Mary’s Seminary Junior College 
Also desegregated are the state’s two Negro in- 
stitutions, Maryland State College and Morgan 
State College, the latter having some whites 
enrolled. 


Private institutions 

Johns Hopkins University (Negroes enrolled) 

Goucher College (Negroes enrolled) 

Loyola College (Catholic, Negroes enrolled) 

College of Notre Dame (Catholic, Negroes en- 
rolled) 

Washington Missionary College (Seventh Day 
Adventist, Negroes enrolled) 

Maryland Institute (Negroes enrolled) 

Peabody Conservatory of Music (Negroes en- 
rolled) 

Baltimore College of Commerce (YMCA, Ne- 
groes enrolled) 

St. John’s College (Negroes enrolled) 

Hood College (Qualified Negro applicants will be 
considered) 

Washington College (Qualified Negro applicants 
with state senatorial scholarships will be con- 
sidered) 

Western Maryland College (Methodist, no policy) 

Mt. St. Agnes College (Catholic, will admit quali- 
fied Negroes) 

Mt. St. Mary’s College (Catholic men, no policy) 

St. Joseph College (Catholic women, no infor- 
mation) 

University of Baltimore (still segregated) 

Eastern College of Commerce and Law (still seg- 
regated) 

Villa Julie Junior College (Catholic women, will 
admit qualified Negroes) 


Teachers—No teachers have been displaced or lost 
jobs because of desegregation. Faculties have 
been desegregated in the following school dis- 
tricts: Allegany (1 Negro), Anne Arundel (2), 
Baltimore County (13), Montgomery (14), Wash- 
ington County (3), and Baltimore city (600). 


Official State Attitude 
Strongly pro-integration 
State administration and both political parties sup- 
port desegregation 


Maryland 


' 
Public Reaction 
Minor disturbances reported in Baltimore City 

Talbot and Montgomery counties as 1956.5 
school year opened. In the fall of 1957-58 then 
were brief demonstrations at Easton and y 
Deale white parental hostility brought abou | 
withdrawal of a lone Negro registrant. | 


Petitions Filed 
Harford County 


Court Actions 


Walter E. Burr v. Walter Sondheim, filed in Bal, 
more City Superior Court, Oct. 5, 1954, seekiny 
mandamus to halt desegregation. Court hej! 
segregation laws invalid. 


Robinson v. St. Mary’s County Board of Education 
dismissed on ground plaintiffs had not exhauste 
administrative remedies. Refiled as Groves y 
St. Mary’s County Board of Education, and ex. 
ception to gradual desegregation plan ordered 
Appealed. 


Moore v. Harford County Board of Education, file | 
in 1955, suit was dropped in March, 1956, whe | 
board announced plans to desegregate; was rm. 
filed when Moore and others were denied admis. 
sion, then dismissed for failure to exhaust admin. 
istrative remedies. Upheld on appeal to 4th Cir. 
cuit Court. 

Mitchell v. Connellee, filed on behalf of sever 
Cecil County Negroes, case was declared moo 
when school serving naval base was opened tp 
Negroes. 

Heintz v. Howard County Board of Education 
sought mandamus to enforce segregation laws 


One of four cases from Carroll, Anne Arundel | 


Talbot and Howard counties going to state ap. 
ot aed under this style, where plea wa 
enied. 


Ex parte Martha Howard (2 cases), Ex parte Roland | 


F. Howard (2 cases)—criminal cases broughi 
under compulsory attendance laws against pa- 
rents who refused to send children to desegre- 
gated schools. 
Pro-segregation Groups 

Talbot (County) Citizens Association 

Baltimore Association for States’ Rights 

Maryland Petition Committee 

Better Dorchester Schools, Inc. 


Pro-integration Groups 
NAACP 


Anne Arundel Committee to Study the Supreme 
Court Decision, Annapolis 


— County Civic Unity Committee, Rock- 
ville 


Legislative Action 


None 


Maryland 


Supreme 


re, Rock- 


ryland 
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MISSISSIPPI 


Enrollment in Public Schools (estimated) ...545,231 
HS a eZ cix dine casalecss eee 276,326 
ica kiiesictinab owed tei’ 268,905 
Percentage Negro Cece ee R eS Ceeeseeaber 49.3% 
Number of School Districts ...........-...-+++++ 151 
Number Having PR ne dienn teed i vgacbassedieg 151 
Number of DED Joray c Likciddamae cs al kee 17,488 
il <a e gerne 10,413 
BE Fathienkecvesescesberasarendes 7,075 
Teacher Pay Scale (average salary) 
I A bobs 74 Cb encsns scenes cunee $2,681 
BT. diciwsenaaceehbnsdcdegacauehans $2,115 


Status of Desegregation 
None at any level 


Official State Attitude 
Strongly pro-segregation 


Petitions Filed—5 
Vicksburg, Clarksdale, Natchez, Jackson, Yazoo 
City 


Court Actions 
None 


Pro-segregation Groups 
Association of Citizens Councils 
Delta Council of White Leaders 


Pro-integration Groups 
NAACP 
Legislative Action 


In March, 1954, the legislature enacted a pupil as- 
signment law. 

Constitutional amendment adopted by a 2 to 1 vote 
in December, 1954, provides: 


1) By two-thirds vote of House and Senate, public 
sauela may be abolished statewide. 

2) By a majority vote of each house, a county or 
separate school district may be empowered to 
abolish public schools on these 'evels. 


3) Legislature allowed to continue to support 
public schools without any reference to “sep- 
arate, or equal.” 


Special legislative session of 1955 (January) en- 
acted statute prohibiting “persons of the white or 
Caucasian race from attending schools of high 
school level and lower, wholly or partly sup- 
ported with state funds, which are also attended 
by amember or members of the colored or Negro 
race.” 


Besides an interposition resolution and resolutions 
commending members of the state’s congres- 
sional delegation for opposing desegregation, the 
Mississippi legislature in 1956 adopted measures: 


1) Creating a State Sovereignty Commission to 
resist “federal encroachment.” 
9 


2) Directing all public officials to “prohibit . . . 
implementation or compliance with the inte- 
gration decisions.” 


3) Prohibiting the fomenting, agitation or solici- 
tation of litigation. 


4) Repealing compulsory school laws to make pos- 
sible abolition of public schools. 


5) Requiring teachers to list all organizations to 
which they have belonged during the preceding 
five years. 


6 


~ 


Abolishing common law marriages and declar- 
ing children born of such marriages illegitimate. 


In 1958, the following measures were adopted: 

S.B. 1973—Authorizes the secretary of state to 
require an investigation by the attorney general 
or the General Legislative Investigating Com- 
mittee of certain organizations or associations 
and to require the filing of membership lists 
with the secretary of state. 


S.B. 2011—Authorizes the attorney general to ap- 
point special counsel and investigators to assist 
in litigation to which state may be a party before 
any state or federal court or federal commission 
or agency. 


S.B. 2079—Authorizes the governor to close any 
school or schools, including colleges, "to promote 


or preserve the public peace, order or tran- 
quility.” 


H.B. 989—Requires teaching of Mississippi history 
in high schools. 


H.B. 273—Provides alternate methods of disposing 
of public school buildings no longer used for 
school purposes. 


H.B. 936—Authorizes the attorney general to ren- 
der services in representing state officers in- 
volved in litigation under the federal Civil 
Rights Act. 


H.B. 937—Authorizes the attorney general to ren- 
der services to any school official involved in 
litigation “the ultimate purpose of which chal- 
lenges or seeks to invalidate any statute or pro- 
vision . . . dealing with the establishment or 
control financing” of public schools. 


H.R. 18—Establishes a legislative recess committee 
to study and prepare any necessary legislation 
concerning accrediting public schools and cer- 
tifying teachers therein. 


H.R. 20—Directs the Mississippi Department of 
Public Health to study heredity and infectious 
diseases affecting child health. 


S.C.R. 127—Requests the General Legislative In- 


vestigating Committee to investigate activities of 
the NAACP. 


H.C.R. 131—Proposes an amendment to Section 
273 of the State Constitution dealing with 
changing and altering the constitution. 
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Enrollment in Public Schools (estimated) 


White (estimated) .......... i 
Negro (estimated) 


Percentage Negro 


Number Having Negroes 


Following are lists of Missouri 
school districts showing their status 
at the opening of the 1957-58 school 
year. The number of pupils involved 
and the dates desegregation began 
are given where available. 


DESEGREGATED 


ADAIR COUNTY — Kirksville 
elementary (7 Negroes, 1,499 whites) 
and high school, both 1954. 


AUDRAIN COUNTY — Vandalia 
high school, 1954. Mexico high school 
(80 N, 557 W), 1954; junior high, 1955. 

BATES COUNTY — Butler high 
school, 1954; elementary (17 N, 40 
W), 1955. 


BOONE COUNTY—Centralia high 
school, 1954; elementary (24 N, 430 
W), 1955. Columbia high school (118 
N, 866 W), 1954; elementary (374 N, 
2,033 W), 1954. Ashland high school 
and elementary, 1954. Sturgeon high 
school, 1954. 


BUCHANAN COUNTY-—“t. Joseph 
high school (133 N, 2,412 W), 1954; 
elementary, (250 N, 7,214 W), also 
1954. 

BUTLER COUNTY — Neelyville 
elementary (114 N, 275 W), 1957. Pop- 
lar Bluff high school (140 N, 934 W) 
and elementary (165 N, 2,241 W), 
1957. 

CALLAWAY COUNTY — Fulton 
high school, 1954. 


CAPE GIRARDEAU COUNTY— 
Cape Girardeau high school (45 N, 
$11 W), 1954. Jackson high school, 
1955, and elementary 1956. 

CARROLL COUNTY — Carrollton 
high school, 1954; elementary (30 N, 
787 W), 1955. Norborne high school, 
1954. 


CASS COUNTY — Harrisonville 
high school, 1954; elementary (13 N, 
336 W), also 1954. Pleasant Hill high 
school, 1954; elementary (5 N, 480 W), 
1955. 


CHARITON COUNTY — Mendon 
elementary (12 N, 350 F), 1957; Key- 
tesville elementary (55 N, 325 W), 
1958. 

CLAY COUNTY — Excelsior 
Springs high school, 1954. Liberty 
high school, 1954, elementary (87 N, 
883 W), 1956. 


Missouri 


Number of School Districts............ 


CIVIL RIGHTS—1959 


CLINTON COUNTY — Lathro 
high school, 1954. Plattsburgh high 
school, 1954. Cameron elementary (4 
N, 626 W), 1955. 


COLE COUNTY — Jefferson City 
high school, 1954; elementary (482 N, 
2,193 W), 1956. 


COOPER COUNTY—Pilot Grove 
high school, 1954; elementary (8 N, 
133 W), 1957. Boonville high school 
51 N, 305 W), 1955, elementary (104 
N, 627 W), 1958. 


DADE COUNTY—Greenfield high 
school (5 N, 185 W), 1955; elementary 
(8 N, 500 W) also 1955. 

DAVIESS COUNTY—Gallatin high 
school, 1954; elementary (10 N, 377 
W), 1957. 

DUNKLIN COUNTY — Kennett 
high school (18 N, 331 W), 1954. Mal- 
den high school, 1954. 

FRANKLIN COUNTY — New 
Haven high school, 1954. Washington 
high school, 1954; elementary (21 N, 
375 W), 1955. Union elementary (8 N, 
616 W), 1955; Pacific elementary (22 
N, 409 W), 1957. 

GREENE COUNTY — Springfield 
high school (46 N, 2,016 W), 1954; 
junior high (74 N, 2,832 W), also 1954; 
elementary (196 N, 7,380 W), also 
1954. 

GRUNDY COUNTY—Trenton high 
school, 1954; elementary, also 1954. 

HENRY COUNTY—Clinton high 
school, 1954; elementary (22 N, 890 
W), 1957. Windsor elementary (8 N, 
392 W), 1955. 

HOWARD COUNTY—Fayette high 
school (15 N, 165 W), 1955. 

HOWELL COUNTY—West Plains 
high school, 1954; elementary (8 N, 
831 W), 1955. 

IRON COUNTY—Ironton elemen- 
tary (11 N, 370 W), 1957. 

JACKSON COUNTY — Indepen- 
dence high school, 1954; elementary 
(114 N, 3,952 W), 1957. Kansas City 
high schools and elementary (12,000 
N, 52,000 W), 1955. 

JASPER COUNTY—Carthage high 
school, 1954; elementary (35 N, 1,510 
W), 1954. 

JEFFERSON COUNTY—De Soto 
high school, 1954. Festus high school 
(65 N, 450 W), 1955. 



















































MISSOURI nT Ook 
i W), 1955. 
. . 787,00 Number of Teachers (no racial breakdo: NEWTON cou 
703,309 White (estimated) ... esas and elemer 
é ae Negro (estimated) ..............,,. gayQpAWAY CO 
- 78,700 Teacher Pay Scale (average salary, no racial gh school and e 
| eee wey COUNT 
siectatsic 10% Status of Desegregation tary, 1954. 
Public Schools—An estimated 211 schoo] 5 UN 
pater 3,600 with both white and Negro children have\gfSt™s, COUR 
the process of desegregation. About 74,13 (129 N, 
tia 244 children are in integrated situations, PHELPS COUN 
and elemer 


JOHNSON COUNTY —Holdeyil oar COUNTY 


school, 1954; elementary (1} eleme 
W), 1957; Knob Noster ele . A echoo! ( 
(15 N, 339 W), 1955. Warre: Green ¢ 


mentary (49 N, 742 W), 1955, 
KNOX COUNTY—Edina ¢ 
tary, 1954. 


W), 1956. 
| DO A 
LACLEDE COUNTY — school. (48 N. 


high school (8 N, 721 W), 1954 es 
mentary (27 N, 1,261 W), 1957, gALLS COUN’ 


LAFAYETTE COUNTY—§ (22.N 
ville elementary (46 N, 409 COUNTY 
Lexington high school (95 "4 and eleme: 


— ee (55 N, 456 W), 
ayview elementary (17 N 
1955. 7 Ae 
LAWRENCE COUNTY—M 
on elementary (1 N, 368 W), 
LEWIS COUNTY — 
school, 1954; elementary (15 X, 
W), 1955. LaGrange high school, 
elementary (48 N, 308 W), 1955, 
elementary, 1954. 
LINCOLN COUNTY — 
mentary (45 N, 700 W), 1957, 
LINN COUNTY—Brookfield He 
school, 1954, elementary (20 ¥ 
W), 1958. Laclede high 
Marceline high school, 1954; 
mentary (17 N, 545 W), 1955, 
LIVINGSTON COUNTY -— 
cothe high school (12 N, 497 W), 
elementary (33 N, 1,089 W), 1% 
MACON COUNTY — Bevier 
school, 1954; elementary, als 
Macon high school, 1954, 
MADISON COUNTY —Fre 
town high school, 1954; elem 
(13 N, 745 W), 1957. 
MARION COUNTY—Palmyniiy 
school, 1954; elementary (28 i 
W), 1957. Hannibal high school 
837 W), 1955. 
MISSISSIPPI COUNTY—C 
ton high school (112 N, 326 W), 
MONITEAU COUNTY. 
high school, 1954; elementary 
499 W), 1955, Jamestown high 
1954. Tipton high school, 1954. 
MONROE COUNTY — Paris 
school, 1954. Madison high 
1954; elementary, also 1954. 
MONTGOMERY COUM- 
Montgomery City high school, Bi 
elementary (52 N, 253 W), & 
Wellsville high school, 1954; elen 
tary (14 N, 308 W), 1955. Jonete 
elementary, 1954. 


COUNTY — are 

school, 1954; elementary (20 N, 

tenn UNTY—Neosho high 
cou? — oO 

and elementary, 1954. 

WAY COUNTY — Pickering 

school and elementary, 1954. 


y COUNTY—Altenburg ele- 

























1954 
_ co —Sedalia high 
cate aia (129 N, 843 W), 1954. 
PHELPS COUNTY — Rolla high 


Holden COUNTY — Clarksville high 

(UX and elementary, 1954. Louis- 
el high school (39 N, 208 W), 1955. 
ns! Green elementary (37 N, 
955. 1956. 


{ANDOLPH COUNTY—Moberly 
(48 N, 430 W), 1955; ele- 
(99 N, 1,215 W), also 1955. 


» 1954; 

ALLS COUNTY — New London 
a (22 N, 247 W), 1957. 
te COUNTY — Hardin high 


and elementary, 1955. 


CHARLES COUNTY — St. 
high school (84 N, 645 W), 


— elementary (54 N, 1,036 W), 
Wi Wentzville elementary (67 N, 
Canton jst W), 1957. 

(15 Nig, FRANCOIS COUNTY—Bonne 


elementary (9 N, 598 W), 1955; 


§% GENEVIEVE COUNTY—Ste. 

high school, 1954; elemen- 
' (20 NERS @ N, 353 W), 1955. St. Mary’s 
school, 1954; elementary (16 N, 
¥), 1957. 


TY §. LOUIS COUNTY — Berkeley 
497 W) school and elementary, 1954. 
W), 1988 high school, 1954. Clayton 


school and elementary, 1954. 
school, 1954; elemen- 
(101 N, 2,729 W), also 1954. Kirk- 
high school (48 N, 1,157 W), 
dementary (345 N, 3,654 W), 
Ladue high school and elemen- 
1955. Maplewood-Richmond 
elementary (49 N, 425 W), 
& Maryland Heights high school, 
dementary (49 N, 425 W), 1955. 
high school and elemen- 


ry. 194. Ritenour elementary (222 
326 W), W), 1955; high school, also 
y. Riverview Gardens high school, 
entary (19% elementary (14 N, 2,415 W), 
high Wellston high school, 1954; 
, 1954. (107 N, 848 W), also 1954. 
— Paris _ — Park- 
high and elementary, 
954. Webster Groves high school 
COUNT: 

school, 
3 W), & 
1954; eleme 
5. Jonesber 
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(Missouri Continued) 


(295 N, 1,298 W), and elementa 
(313 N, 3,940 W), 1956. Eureka high 
school, 1955; elementary (38 N, 1,680 
W), 1957. 


SALINE COUNTY—Marshall high 
school (14 N, 443 W), 1954. Slater 
high school, 1954; elementary (319 N, 
1,970 W), 1957; Malta Bend elemen- 
tary (11 N, 188 W), 1957. 


SCOTT COUNTY — Benton high 
school, 1954; elementary (61 N, 616 
W), 1957; Sikeston high school (54 
N, 606 W), 1954. Morley high school 
(15 N, 140 W), 1956. - 


SHELBY COUNTY — Clarence 
high school, 1954; elementary (22 N, 
193 W), 1957. Shelbina high school, 
1954; elementary (9 N, 345 W), 1955. 
Hunnewell high school, 1954. 


STODDARD COUNTY—Bell City 
high school, 1954. 


WARREN COUNTY — Warrenton 
elementary (16 N, 557 W), 1957. 


WASHINGTON COUNTY—Potosi 
elementary (46 N, 1,720 W), 1956. 


CITY OF ST. LOUIS—high schools 
February, 1955, elementary Septem- 
ber, 1955; (32,000 N, 58,000 W). 


STILL SEGREGATED 


AUDRAIN COUNTY — Laddonia 
elementary (17 N, 360 W). Vandalia 
elementary (48 N, 400 W). Mexico 
elementary (233 N, 1,549 W). 


CALLAWAY COUNTY—Auxvasse 
elementary (22 N, 179 W). Fulton 
elementary (163 N, 877 W). 


CAPE GIRARDEAU COUNTY— 
Oak Ridge elementary (16 N, 137 W). 


CARROLL COUNTY — Norborne 
elementary (8 N, 286 W). 


CHARITON COUNTY—Brunswick 
elementary (55 N, 325 W). Salisbury 
elementary (39 N, 308 W). 


CLINTON COUNTY — Plattsburg 
elementary (46 N, 533 W). 


DUNKLIN COUNTY — Kennett 
elementary (167 N, 1,472 W). Malden 
elementary (40 N, 1,022 W). 


HOWARD COUNTY — Armstrong 
elementary (19 N, 56 W); Fayette 
junior high and elementary (105 N, 
277 W). Glasgow elementary (102 N, 
153 W). 


JEFFERSON COUNTY — Crystal 
City elementary (58 N, 341 W). Festus 
elementary (68 N, 806 W). 

LAFAYETTE COUNTY — Odessa 
elementary (12 N, 566 W). 
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LEWIS COUNTY — LaBelle ele- 
mentary. 


MACON COUNTY — Macon ele- 
mentary (31 N, 407 W). 


MARION COUNTY — Hannibal 
elementary (180 N, 2,365 W). 


MISSISSIPPI COUNTY—Charles- 
ton elementary (399 N, 841 W). 


MONITEAU COUNTY — Tipton 
elementary (16 N, 323 W). 


MONROE COUNTY — Paris ele- 
mentary (31 N, 200 W). Monroe City 
elementary (74 N, 283 W). 


NEW MADRID COUNTY—Cana- 
lou elementary (78 N, 257 W). Kew- 
anee elementary (148 N, 160 W). 
Lilbourn elementary (366 N, 662 W) 
and high school (45 N, 160 W). Mars- 
ton elementary (76 N, 312 W). Mat- 
thews elementary (128 N, 432 W). 
New Madrid elementary (150 N, 350 
W) and high school (148 N, 115 W). 
Parma elementary (94 N, 434 W). 
Portageville elementary (85 N, 425 
W). Risco elementary (57 N, 704 W). 
Conran elementary (96 N, 361 W). 


PEMISCOT COUNTY—Braggado- 
cio elementary (34 N, 343 W). Caru- 
thersville high school (127 N, 353 W) 
and elementary (356 N, 1,111 W). 
Cooter elementary (34 N, 395 W). 
Deering elementary (125 N, 675 W). 
Hayti elementary (488 N, 723 W) and 
high school (235 N, 175 W). Hayward 
elementary (276 N, 670 W). Holland 
elementary (209 N, 402 W). Steele 
elementary (255 N, 951 W). Wardell 
elementary (168 N, 555 W). 


PETTIS COUNTY — Sedalia ele- 
mentary (262 N, 2,392 W). 


PIKE COUNTY — Louisiana ele- 
mentary (56 N, 527 W). 


PLATTE COUNTY—Parkville ele- 
mentary (25 N, 1,315 W). Platte City 
elementary, (21 N, 298 W). 


RANDOLPH COUNTY — Hunts- 
ville elementary (45 N, 275 W). 


RAY COUNTY—Henrietta elemen- 
tary (16 N, 131 W). Richmond ele- 
mentary (37 N, 652 W). 


SALINE COUNTY—Marshall ele- 
mentary (101 N, 929 W). 


SCOTT COUNTY — Sikeston ele- 
mentary (310 N, 1,970 W). Morley 
elementary (110 N, 446 W). 


STODDARD COUNTY — Bell City 
elementary (212 N, 519 W). Essex 
elementary (39 N, 371 W). Gray Ridge 
elementary (141 N, 797 W). Warren- 
ton elementary (16 N, 557 W). Wright 
City elementary. 
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Colleges—All 15 of the state-supported colleges Petitions Filed 
and universities will now admit Negroes. Last None 
year, 10 actually had Negroes on campus; none Court Actions 


had applied at five. Predominantly Negro Lin- ; bia i 
coln University admits white students. Negro Arnold et al v. Kirkwood School District R-7 filed | 


enrollment ranges from about 200 at Harris prior to May, 1954, held by 8th Circuit Court 

Teachers College, St. Louis, to “a few” at Cen- Appeals until after Supreme Court decisions, rp. 

tral State College, Warrensburg. Private colleges, turned to lower court for complying decree, t 
notably Washington University and St. Louis Naomi Brooks et al v. Moberly School Distrie, Earolimer’ 
Dalcenty in St. Louis, admit Negroes on all a tenure case in U. S. District Court, x Ney 
evels. uls. 


Teachers—Some Negro teachers are teaching Pro-segregation Groups s Percentage 
mixed and predominantly white classes in St. National Citizens Protective League, St. Louis Number of 
Louis. About 15 Negro teachers have been dis- 4 : 
placed at Moberly and Webster Groves. They oe Groups Number Ha 
sued, charging discrimination. The Webster Urban League Number of 
Groves suit was later dropped. Wh 

Legislative Action Neg 


Official State Attitude An act repealing pre-1954 school segregation law 
Pro-integration was adopted in 1957. tone 
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NORTH CAROLINA 


fnrollment in Public Schools (estimated) . 1,163,000 


| ES err ry cr rreer sr 749,000 
SS ceaxtinndiodascxnnel 1eheibl 314,000 
percentage Negro .....-.----.--++++eeeeeeees 27.0% 
Number of School Districts ...............+++0: 172 
Number Having Negroes ..........-..0ssseeeees: 172 
r of Teachers (estimated, 1957-8) ...... 35,300 
_ Py cdcsdethivkssuiahvaaaRe ihe ees 25,100 
TERRTO ccc ccccccccccvcsncccessesoeess 10,200 


MET lanuaecSgesdparecedesdatenapeis $3,700 


Status of Desegregation 
Public Schools—Beginning in 1957, three major 
city systems enrolled total of 11 Negro students. 
In 1958, Negroes were accepted as follows: 


Number of 
Total Enrollment Negroes 
District White Negro Accepted 
Charlotte .......... 18,945 9,885 4 
Greensboro ........ 13,317 5,306 5 
Winston-Salem ....12,091 8,596 4 


Colleges—Three units of the consolidated Univer- 
sity System have accepted Negroes under a 1955 
court order. University of North Carolina at 
Chapel Hill has 14 at the graduate and under- 
graduate levels; Woman’s College at Greensboro 
has 4; N.C. State College at Raleigh, 10. Gaston 
Technical Institute at Gastonia last year had one 
Negro enrolled, and North Carolina Agricultural 
and Technical College (Negro) at Greensboro 
accepted a white student during the 1957 sum- 
mer session. Western Carolina College at Cullo- 
whee enrolled one Negro. 


Private Schools—Segregation ordered ended in 
parochial schools of Raleigh Catholic diocese be- 
fore 1954, but desegregation limited to Raleich, 
Charlotte, Winston-Salem. 


Official State Attitude 


Pro-segregation. 

Gov. Luther Hodges, a “moderate” segregationist, 
elected for second term (succeeded as lieutenant 
governor to first term) against little opposition. 
Sponsored pro-segregation legislation and state 
constitutional amendments. 


Petitions Filed—22 


Montgomery County, Harnett County, Vance 
County, Charlotte, Mecklenburg County, Cataw- 
ba County, McDowell County, Raleigh, Lee 
County, Halifax County, Stanly County, Bun- 
combe County, Alamance County, Cumberland 
County, Davidson County, Forsyth County, Gas- 
ton County, Guilford County, Caswell County, 
Swain County, Durham, Chapel Hill. 


Court Actions 


Frasier v. UNC trustees, three-judge federal court 
ordered Negro applicants processed; Negroes en- 
tered, U. S. Supreme Court denied appeal. 

Carson v. McDowell County, three-judge court 
sent back to McDowell holding Negro applicants 
had not exhausted administrative remedies; re- 
turned by plaintiffs to 4th Circuit Court as Car- 
son Vv, Warlick seeking mandamus to order trial 
of case. Appeals court again upheld assignment 
law as providing administrative remedies which 
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shouid be exhausted by plaintiffs individually. 
But once this is done appeals may be taken di- 
rectly to federal courts, without going through 
state courts as provided by 1955 Pupil Placement 
Act. U.S. Supreme Court has denied review. 

Constantian v. Anson County, challenged right of 
state to issue bonds for segregated schools; state 
supreme court held state segregation laws invalid 
but ruled schools must be maintained. 

NAACP v. Eure, sought to head off suit against it 
for failing to register under organizations regis- 
tration law. Lost in state supreme court. 

Jeffers v. Whitley, Caswell County case in U. S. 
district court attacking Pearsall Plan. 


Suits filed in superior courts of Mecklenburg and 
Guilford counties seeking to block desegrega- 
tion in Charlotte and Greensboro schools. Dis- 
missed. Dismissal affirmed by state supreme 
court in appeal of Greensboro case. 


Holt v. Raleigh Board of Education, claims com- 
pliance with pupil assignment law and asks 
federal court injunction against segregated 


schooling. Plea for summary judgment denied 
January 1958. 


McKissick et al v. Durham City Board of Educa- 
tion et al. Asks declaratory judgment holding 
pupil placement law unconstitutional. 


Pro-segregation Groups 
Patriots of North Carolina, Inc. 
United Political Education Council, Durham 
N.C. Association for Preservation of the White Race 


Pro-integration Groups 
NAACP 
Human Relations Council 


Legislative Action 
In April 1955 the General Assembly adopted two 
measures prompted by the Supreme Court de- 
cision of 1954, as follows: 


1) Transfers from state board of education to local 
city and county boards “complete authority” 
over enrollment and assignment of pupils. 
Among factors to be considered by local boards 
are “orderly and efficient administration of 
schools” “effective instruction” of pupils, and 
their “health, safety and general welfare.” 

2) Terminates teacher contracts at end of 1954-55 
school year and places such future contracts on 
a one-year basis. 

Legislature also revised school laws to eliminate 
any mention of race, and transferred title of 
state’s 7,200 school buses to counties, to be oper- 
ated with monies appropriated by state. 

In July 1956 the General Assembly approved two 
constitutional amendments which voters ratified 
by better than 4 to 1 in September referendum. 
They provide: 

1) Expense grants to children for private school 
tuition in case public schools are ordered inte- 
grated by courts. (Est. $135 per year per stu- 
dent.) 

2) Authority for school district or subdivision to 
close school on vote of people if situation be- 
comes “intolerable.” 

Legislature also passed a resolution of “protest” 

against U. S. Supreme Court. 

Bills to open NAACP financial records and to 
make barratry a crime were defeated in the 
1957 legislature. 
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Enrollment in Public Schools (estimated) ...542,000 


White 
Negro 


ee eee ee 
Number of School Districts .......... 


Districts Having Negroes ...... : 
Number of Teachers (1956-57) 
White 
Negro 
Following are lists of Oklahoma 
school districts showing their status 
at the opening of the 1957-58 school 
year. The number of pupils involved 
and the dates desegregation was be- 
gun are given where available: 


DESEGREGATED 

ATOKA COUNTY—Atoka (26N, 
900 W), 1958; Stringtown (60 N, 240 
W), 1958. 

BECKHAM COUNTY—Elk City, 
1955; Sayre (3 Negroes, 860 whites), 
1955; Texola (14 N, 110 W), 1955; 
Delhi (1 N, 177 W), 1956. 

BLAINE COUNTY—Fay (30 N, 150 
W), 1955; Geary (25 N, 250 W), 1955; 
Greenfield (30 N, 215 W), 1955; 
Okeene (3 N, 350 W); Watonga (70 
N, 300 W), 1956. 

BRYAN COUNTY—Achille, 1956; 
Bokchito (8 N, 380 W), 1955; Colbert 
(25 N, 120 W), 1956. 

CADDO COUNTY—Alfalfa (3 N, 
225 W), 1955; Anadarko (70 N, 1.410 
W), 1956; Apache (3 N, 541 W), 1956; 
Binger (25 N, 325 W), 1955; Carnegie 
(6 N, 700 W), 1955; Cement (23 N, 470 
W), 1956; Eakly (2 N, 220 W—in 1955- 
56, Negroes have since left district); 
Fort Cobb (20 N, 400 W), 1955; Grace- 
mont (10 N, 300 W), 1956; Lookeba 
(2 N, 175 W), 1955; Oney (12 N, 175 
W), 1955; Hinton (15 N, 516 W), 1957. 

CANADIAN COUNTY — Center 
Grove (2 N, 11 W), 1955; El Reno 
(district junior college), 1955. 

CARTER COUNTY—Berwyn (103 
N, 141 W), 1957; Graham (12 N), 
1958; Springer (35 N), 1958. 

CHEROKEE COUNTY—Tahlequah 
(40 N, 1,600 W), 1955. 

CLEVELAND COUNTY — Stella 
(10 N, 25 W), 1955; Norman, 1956; 
Moore (2 N, 1,430 W), 1957. 


COAL COUNTY—Coalgate (10 N, 
500 W), 1955; Lehigh, 1955; Olney, 
1955; Tupelo (15 N, 250 W), 1955. 

COMANCHE COUNTY—Cache (4 
N, 400 W), 1956; Lawton (75 N, 11.000 
W), 1955; Geronimo (4 N, 134 W), 
1956. 

COTTON COUNTY—Temple (23 
N, 530 W), 1956. 

CRAIG COUNTY—Ketchum (6 N 
220 W), 1955; Vinita (30 N, 600 W), 
1955; Whiteoak, 1955. 

CREEK COUNTY—Dependent 9 (6 
N, 20 W), 1956; Dependent 11 (4 N, 
20 W) 1955; Dependent 26 (10 N, 40 
W), 1956; Depew (11 N, 72 W), 1955; 
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Drumwright (20 N, 1,000 W), 1956; 
Milfay (21 N, 110 W), 1956; Mounds 
(14 N, 219 W), 1955; Olive (6 N, 200 
W), 1955; Gypsy (16 N, 121 W), 1957; 
— (5 N, 351 W), 1957; Bristow, 

CUSTER COUNTY — Weatherford, 
1955; Clinton, 1956. 

GARFIELD COUNTY—Drummond 
(2 N, 216 W), 1955; Enid (10 N, 7,300 
W), 1955. 

GARVIN COUNTY — Pernell (10 
N, 195 W), 1956; Wynnewood (128 N, 
859 W), 1956; Pauls Valley, 1956. 

GRADY COUNTY—Chickasha (8 
N, 550 W), 1955; Rush Springs (3 N, 
600 W), 1955. 

GREER COUNTY—Mangum (25 N, 
fi Ag 1955; City View (7 N, 878 W), 

HARMON COUNTY—Arnett (9 N, 
144 W), 1955; LaCasa (14 N, 68 W), 
1955; Ron (10 N, 130 W), 1955; Hollis, 
1956; Louis Hill (3 N, 52 W), 1957; 
Gould (4 N, 225 W), 1957. 

HASKELL COUNTY—Kinta (11 
N, 110 W), 1957. 

HUGHES COUNTY—“Dependent,” 
1955; Dustin (17 N, 240 W), 1956; 
Holdenville (40 N, 550 W), 1955: Moss 
(7 N, 223 W), 1955; Wetumka (40 N, 
325 W), 1956; Fairview, 1956; Yeager 
(5 N, 147 W), 1956. 

JACKSON COUNTY—Altus, 1955; 
Duke (3 N, 160 W), 1955; Eldorado 
(3 N, 313 W), 1956. 

JEFFERSON COUNTY — Ryan, 
1955; Waurika, 1955. 

JOHNSTON COUNTY—Tishomin- 
go, 1955; Milburn (15 N, 217 W), 1956. 

KAY COUNTY — Newkirk, 1955; 
Ponca City (170 N, 6,000 W), 1955. 

KINGFISHER COUNTY—Hennes- 
sey (6 N, 440 W), 1955; Kingfisher 
(75 N, 750 W), 1955; Lacy (11 N, 90 
W), 1955. 

KIOWA COUNTY—Hobart (45 N, 
1,150 W), 1955: Suone Wolf (14 N, 286 
W), 1955; Snyder, 1956; Roosevelt (10 
N, 290 W), 1956. 

LATIMER COUNTY — Wilburton 
(25 N, 600 W), 1955. 

LE FLORE COUNTY—Panama (18 
N, 419 W), 1955; Poteau (15 N, 280 
W), 1955; Spiro, 1956. 

LINCOLN COUNTY — Carney, 
1955; Chandler (120 N, 560 W), 1955; 
Davenport (40 N, 350 W), 1955; Meek- 
er (45 N, 360 W), 1955; Prague (8 N, 
450 W), 1955; Stroud (35 N, 730 W), 
1956; Wellston (60 N, 300 W), 1955. 

LOGAN COUNTY—Coyle (3 N, 200 





OKLAHOMA sToTOC CO’ 
wo W), 1956; By 
Teacher Pay Scale Jovrome seery) étesati fy 05 Lala = wy 8 
(1956-57 average. No breakdown b ; 5 , 
+ eeee se 507,000 White (66-08) .......0c00 us”. 1956; Mcl 
35,000 Negro (1954-55) ...... oe 

ee ee. 6.4% Status of Desegregation * prTaAWwATOM 
1.469 Public Schools—238 districts of the 271 havingg) lad (15 N, 435 J 
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: 25,843 Negro children are in integrated gy gin (4 N, 130 W) 

cies Es 19,405 tions. An estimated 7,000 Negro Pupils ap 650 W), 1955. 
Pete take 1,278 mixed classes. COUN" 


W), 1955; Crescent (45 N. yy, £95 ¥),1955; “T 

1956; Guthrie, 1955. ay §X,no figure fo 
LOVE COUNTY — 165, Chelsea (2 N 

1956; Marietta (46 N, 467 W), jg SMINOLE CO! 
MeCLAIN COUNTY — aii #), 198 

(2 N, 100 W), 1955; Byars 1955; 

W), 1955; Purcell (20 N, yt fis Sasakw 

1955; Washington (3 N, 290 W), yg i Seminole, 19 


Rosedale, 1956. ), 1955; New Li 
McINTOSH COUNTY — GN, 905 W), 1956 
(5 N, 650 W), 1956; Hanna (Ky 116 W), 1956. 
W), 1956; Pierce (20 N, 35 W), mt ey 
Stidham (5 N, 233 W), 1956, As: buldvo 


MAJOR COUNTY—Cleo 
N, 155 W), 1955. Sree 5.99 W), 1968 
MARSHALL county - wa a i 

MAYES COUNTY —Choutempi) SA SOUN 
400 W), 1955; Strang, 1955. . " AAs * 

MURRAY COUNTY—Davis ) PigetTulsa (8 


Sulphur, 1955; Woodland (23 iy $ ) 
i TICONER col 


W), 1955. 
MUSKOGEE COUNTY — Coal 9 W), 1955; P 
WASHINGTON 


Hill (3 vn W), 1956; Mi 
N, 2,296 W), 1955; Webbers Falk : 
N’ 325 W), 1955; Wainwright, til tar", 69° 
Blynton, 1956; Fort Gibson (i1} B F 

649 W), 1958. 

NOBLE COUNTY—Perry (| - = 
1,150 W), 1955; Red Rock (4,2) (hite Rock als 
"ire aieermined. ) 

NOWATA COUNTY—Lenapa (i, 
N, 135 W), 1956; Nowata, 1956; 0s. 
dale (12 N), 1956. 

OKFUSKEE COUNTY — Bese 
1955; Boley, 1955; Weleetka (19%, 
W), 1955. | 

OKLAHOMA COUNTY—Améi’ 
1956; Jones (30 N, 200 W), & 
Luther (50 N, 90 W), 1956; Oklahm 
City (160 N, 3,000 'W), 1955; $2) 
1958. 

OKMULGEE COUNTY — Nuh 
1955; Schulter, 1956; Henryetta (1), 
1,976 W), 1956. 

OSAGE COUNTY—Fairfax (1!!! 
600 W), 1955; Hominy (50 N, mT) 
1955; Pawhuska (20 N, 500 W),1& 

PAYNE COUNTY—Glencoe (}! Teachers—Nine 
200 W), 1955; Perkins (4.N, 40% been assigned 
1955; Progress (2 N, 22 W), 1955S schools. An e: 
water (40 N, 900 W), 1956; Cusin been displace: 
1956; Norfolk 1 N, 99 W), 1957. 

PAWNEE COUNTY—Clevelani! (dal State Attit 
N, 714 W), 1955; Pawnee WN" theory desegreg 
W), 1955; Ralston (5 N, 257 W),8) localities, par: 

PITTSBURG COUNTY — Ale ver mainten 
son, 1955; Canadian, 1955; Crowe 
1955; Hartshorne (85 N, 800 W), Ii 
McAlester (14 N, 275 W), 1955; Qe 
ton (7 N, 350 W), 1955; Hailey 
(5 N, 380 W), 1956. 
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, 1956. 
YAH COUNTY — Vian (38 
& rw W), 1955; Sallisaw (5 N, 600 
. |), 1956; Muldrow, 1956; Gans (16 
Spring) y 399 W), 1956. 
ha S COUNTY—Duncan (45 
= , 1956. 
Se COUNTY — Broken Arrow 
ateau (fl! yy, 1,525 W), 1955; Jenks (28 N, 
W), 1955; Owasso (27 N, 850 
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i 
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- 1, W), 1955; Porter, 1956. 
skogee () WASHINGTON COUNTY — Bar- 
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“yr (wk (1 N, 69 W), 1956; Dewey, 
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| ASHITA COUNTY — Sentinel, 
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(44,2) phite Rock also listed but county 
odetermined.) 
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| Colleges—All 18 of Oklahoma’s state-supported 
~ Beare colleges or universities and practically all of its 
private and independent (municipal or district) 
institutions of higher learning accept students 
without regard to race. Twelve of the 18 state 
schools have Negroes enrolled as do five of the 
sx independent institutions. Those without Ne- 
goes on campus have adopted desegregation 
plicies with the possible exception of Sayre 
Junior College, which made no reply to queries 
m this subject. The number of Negro students 
wtually enrolled is undetermined since the four 
major colleges and universities keep no records 
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STILL SEGREGATED 


Oklahoma districts segregated, or 
believed to be segregated, as of Oc- 
tober, 1957. Enrollments listed are 
based on 1956-57 superintendents’ 
reports, the latest available. Where 
“NA” appears, enrollment figure is 
not available. Districts in which seg- 
regation status is not definitely 
known are listed as “probable.” 


CANADIAN COUNTY — El Reno 
(2,295 W, 215 N). 


CARTER COUNTY —Ardmore 
(4.260 W, 518 N); Dickson (605 W, 
NA); Fox (764 W, 179 N); Springdale 
(probable, NA); Wheeler (probable, 
NA). 


CHEROKEE COUNTY — Hulbert 
(441 W, NA). 


CHOCTAW COUNTY — Boswell 
(376 W, 168 N); Fort Towson (298 W, 
104 N); Grant (184 W, 265 N); Hugo 
(1,400 W, 447 N); Speer (NA). 


CREEK COUNTY — Lowrance 
(probable, NA); Sapulpa (3,525 W, 
380 N).’ 


JACKSON COUNTY — Southside 
(189 W, NA). 


KIOWA COUNTY —Gotebo (244 
W, NA). 


LOGAN COUNTY—Meridian (27 
W, 99 N); Seward (NA). 


McCURTAIN COUNTY — Broken 
Bow (1,240 W, 278 N); Eagletown 
(281 W, 54 N); Hickory Grove (prob- 
able, NA); Idabel (1,249 W, 701 N); 
Oak Grove (probable, NA); Richland 
(probable, NA); St. Marks (probable, 
NA); Tom (129 W, 99 N); Valiant 


Court Action 


to above. 


tract. 
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(468 W, 74 N); Wright City (468 W, 
18 N). 


McINTOSH COUNTY — Eufaula 
(914 W, 197 N). 


MUSKOGEE COUNTY — Haskell 
(684 W, 283 N).’ 

NOWATA COUNTY—Alluwe (244 
W,6N). 

OKFUSKEE COUNTY — Okemah 
(935 W, NA).* 

OKLAHOMA COUNTY—Choctaw 
(1,706 W, 834 N); Deer Creek (236 W, 
NA). 

OKMULGEE COUNTY — Beggs 
(354 W, 265 N); Dewar (384 W, NA;) 
Hoffman (255 W, 48 N); Okmulgee 
(2,675 W, 1,080 N); Twin Hills (95 W, 
27 N). 

PITTSBURG COUNTY—Adamson 
(NA); Carbon (NA). 

SEMINOLE COUNTY — Wewoka 
(1,243 W, 411 N). 


— COUNTY — Moffett 
(NA).‘ 

TILLMAN COUNTY — Frederick 
(1,304 W, 372 N); Grandfield (409 W, 
54 N); Tipton (737 W, 89 N); Weaver 
(221 W, 57 N). 

TULSA COUNTY — Bixby (1,035 


W, 39 N); Sand Springs (3,970 W, 
369 N). 


WAGONER COUNTY—Okay (241 
W, 74 N); Wagoner (1,125 W, 200 N). 

‘Creek County is believed to have three 
additional segregated districts, unidenti- 
fled, in which “a few” resident Negro 
students are transferred out. 

ee County has four additional 
districts that may be segregated. 

*Okfuskee County is believed to have 
seven additional unidentified biracial 
districts but their segregation status is 
not known. 

*Sequoyah County has an undetermined 
number of unidentified rural districts 
that are believed to be segregated. 


Petitions Filed—2 


Oklahoma City, Earlsboro. Negro students in per- 
son requested admittance at El] Reno. 


Ernestine Borrough et al v. Elmer Jenkins, court 
found no discrimination in return of children to 
all-Negro school district. 


Grant et al v. Taylor et al, declared moot when 
Negroes admitted to El Reno College. 


Troullier v. Oklahoma College for Women, similar 


Mildred King George v. Joint Schoo] District No. 
5 of Kingfisher County, breach of teacher con- 


H. K. Biddle et al v. Wagoner County Board of 
Commissioners, state case over use of bond issue 


for segregated schools. 
Matlock v. Wagoner County Board of Commis- 


sioners, federal case on same matter. 








Ben Butler et al v. Grant Independent School Dis- 
trict et al, appeal from school board rule deny- 
ing integration; case inactive. 


Francis Jean Carr et al v. C. W. Cole et al, federal 
court ordered four Negroes admitted to Earls- 
boro high school for spring semester 1957. 


Bailey v. Hodge, sought admission of Negro deaf 
mute to state training school at Sulphur. Child 
admitted under pre-trial agreement. 


Brown v. Long, federal court enjoined segregation 
in Morris schools. 


Simms v. Hudson, federal court ordered high 
school desegregated at Preston. 


Richard Lee Jefferson et al v. O. L. McCarty. Lib- 
erty school district ordered to accept four Negro 
children. 


Oklahoma 
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Pro-segregation Groups 
Citizens Council 
Pro-integration Groups 
NAACP 
Urban League 


Legislative Action 





In 1955 an amendment was approved eliminating | Enrollmen 


separate financing for white and Negro 
thus placing the burden of maintaining separate 


Ni 


schools on the localities. Legislation adopted that |  Percentag 
year repealed the code section prohibiti | 
maintenance of schools attended by both white |} Number © 
and Negro pupils, while other acts dealt with Number F 
budgetary changes required in the transition | 
from a segregated to a non-segregated system of Number © 


education. 


W 
N 


1955 and 1957 legislatures carried over in general 
education code sections providing for separate Teacher F 


schoo] facilities. 
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SOUTH CAROLINA 


Enrollment in Public School (estimated) ....595,000 

Ee ceck. eotnicagnedhohar th <acane 339,150 

EN gu cds seh then ena tae tenth alas . .255,850 

Percentage Negro ............-. Daiacwy Seer bax 43% 

Number of School Districts ..................04. 107 

Number Having Negroes ..................0000 107 

Namber of Teachers (estimated) ............. 19,500 

REN x indie Gotan bese ecau¥dias tan’ 12,000 

SE Sabb Heeahi en Kcatenndenseeeen 7,500 
Teacher Pay Scale (average salary 1956-57) 

White Negro 

Elementary Men ......... $3,643 $2,902 

Elementary Women ...... 2,953 2,613 

High School Men ........ 3,750 3,039 

High School Women ..... 3,095 2,829 


Status of Desegregation 

Public Schools—None at any level. 

Private Schools—St. Anne’s Catholic elementary 
school in Rock Hill has enrolled Negro students 
for the past few years, now has 12 in a student 
body of 108. Allen University, a Negro Methodist 
institution at Columbia, last year accepted a 
white Hungarian refugee as a student; did not 
return in 1958. 


Miicial State Attitude 
Strongly pro-segregation 
fetitions Filed—13 
Beaufort County (both school districts), Charles- 
ton County (3 petitions), Cheraw, Florence, 
Greenville, Orangeburg County (2 petitions), 
Richland County, Sumter County (2 petitions). 


Court Action 

Briggs v. Elliott, Clarendon County, Summerton 
District suit that went to U. S. Supreme Court 
and was consolidated under Brown case. Re- 
manded to federal district court, which ordered 
desegregation but set no time limit. 

Ola L. Bryan et al v. M. G. Austin et al, suit of 
Elloree Negro teachers against state law forbid- 
ding employment of NAACP members. Case 
made moot by repeal of law. 

Woodrow W. Hood v. Sumter School District No. 
2, suit brought by group known as “Turks” seek- 
ing admission to white schools on basis of being 
Caucasians. District and circuit courts have 
ruled that administrative remedies had not been 
exhausted. Supreme Court denied writ of certio- 
rari. 


Pro-segregation Groups 
Citizens Councils of South Carolina (58 Jocal coun- 
cils in state) 
Pro-integration Groups 
NAACP 
Local Negro groups under various names. 
Legislative Action 
In November, 1952, South Carolina voters approved 
a constitutional amendment repealing that sec- 
tion of the state’s basic law uiring the Gen- 
eral Assembly to provide for a “liberal system of 
free public schools for all children between the 
ages of six and 21 years.” The amendment was 
oy final legislative endorsement in March, 
In May, 1955 the legislature adopted six proposals 
of the South Carolina School Committee: 


1) Repeals the compulsory school attendance laws. 

2) Establishes a system of “visiting” teachers in lieu of 
the attendance teachers who operated under the com- 
pulsory attendance law, such teachers charged with 
the responsibility of using reason, influence and 
persuasion to obtain school attendance. 

3) Spells out the authority of local school trustees to 
manage and contro! local educational interests “with 
the exclusive authority to operate or not operate any 
public schools” and “to transfer any pupil from one 
school to another so as to promote the interests 
of education and to determine the school within its 
district in which any pupil shal] enroll.” 

4) Authorizes school trustees to lease as well as sell 
school property. 

Permits transfer of pupils from one county to au- 

other without the necessity of having the parent own 

property in the county into which the puct’ might be 
transferred. 

Repeals code section providing that county boards 


of education shall regulate the opening and closing 
of school terms. 


5 


6 


In April, 1955 the General Assembly wrote into the 
state’s permanent law an amendment to the Gen- 
eral Appropriations Act for 1955-56 the follow- 
ing provision: “Appropriations of state aid for 
teachers’ salaries, and all other school district, 
county and state appropriations for the operation 
of the public school system shall cease and be- 
come inoperative for any school from which, and 
for any school to which any pupil may transfer 
pursuant to, or in consequence of, an order of any 
court, for the time that the pupil shall attend a 
school other than the school to which he was 
assigned before the issuance of such court 
order.” 


The General Assembly also enactea tegisiation 
eliminating the automatic rehiring of teachers. 


In addition to an interposition resolution, the 1956 
South Carolina legislative enactments included: 
1) A general appropriations act specifically restricting 
appropriations for — schools and parks to those 
operated on a racially separated basis. 

A bill giving school boards power to make rules hav- 

ing the force of law and requiring that appeals from 

board rulings go through state courts. 

3) An act giving county sheriffs power to remove and 
assign pupils to schools in the face of conditions 
which may lead to disorder. 

4) An act forbidding employment of NAACP members 
by state, county or municipal governments. 

5) A resolution calling for a nine-man commission to 

investigate NAACP activities among students and 

faculty at the State College for Negroes. 

An act continuing the existence and broadening the 

scope of the 12-member commission, established in 

1951 to study school segregation, to survey all phases 


of segregation and to coor te activities with other 
states. 


During the 1957 legislative session, the General 
Assembly enacted: 


1) An anti-barratry law aimed against all persons who 

“wilfully solicit or incite another to bring, prosecute 
or maintain an action, at law or in equity, in any 
court having jurisdiction within this state.” 

An act requiring applicants for public employment at 

the state or local levels (including teachers) to list 

organizations in which they hold membership and re- 
pealing the 1956 law forbidding employment of 

NAACP members. 

3) A law requiring that names and addresses be listed 
of each member of any organization which “has as its 
policy equal rights for members of any race, creed or 
color.” 

Legislative delegations from several counties also 
obtained from the 1957 assembly local acts re- 
quiring organizers to secure official permits be- 
fore engaging in solicitation of memberships. 

The 1958 Legislature adopted a resolution con- 
demning use of federal troops at Little Rock. 


2 


~~ 


6 


i) 





1472 


CIVIL RIGHTS—1959 


TENNESSEE 


Enrollment in Public Schools (estimated) ...790,000 


PE Nukdagtentuanccunn tea Meena le 652,540 
UN ses divs c¥ ah wok hegel i. 8 20 137,460 
oe ee 17.4% 
Number of School Districts..................00+- 152 
Number Having Negroes..............-.seeeeees 141 
Number of Teachers (1956-57) .............. 26,081 
ee. nag ches oeknee 21,898 
eta vise ace tr nbelnastidnnt- <inktanbiaiit 4,183 

Teacher Pay Scale (average salary, 1956-57) 
White Men (city) ..........cceeeee $4,126.25 
5 Pee 3,222.16 
Wem (GREP)... nccccccsecce 3,500.46 
Women (county) ........... 2,671.28 
Magroe Beem Celby) 2... cccccccucies 3,870.87 
Se PUNE) cic cessaccces 2,974.29 
ME CORD) oi os cakes sain 3,526.08 
Women (county) ........... 2,710.98 

Status of Desegregation 


Nashville city schools began a desegregation pro- 
gram in September, 1957 involving only the first 
grade. 1,920 white children and 1,300 Negro 
children were enrolled. Of the 126 Negroes 
eligible, by virtue of residence, to enter form. 
erly all-white schools, 19 did so, bringing mixed 
classes to seven of the city’s grade schools. 
Eight later withdrew, leaving 11 in five schools. 

Desegregation extended to second grade in 1958; 
and 18 Negroes enrolled in first grade, 16 in the 
second. 

Anderson County school system, part of which is 
the Clinton High School, began its third year 
of desegregation at Clinton High with 10 Negro 
pupils among approximately 850 students. 
About 8,500 white and 144 Negro children live 
in the district. Another 7,600 white and 200 
Negro pupils are in Oak Ridge where schoo!s 
are operated by the federal government under 
contract with the Anderson County board and 
are not, strictly speaking, an integral part of 
the school system. Oak Ridge desegregated ii. 
high school in 1955. Estimated 40 to 45 Nezrocs 
enrolled at high schoo] level. 

Colleges—A gradual desegregation plan, adopted 
in 1955 for six of the seven state-supported col- 
leges and universities, resulted in Negro grad- 
uate students entering two colleges that year. 
Austin Peay (2) and t Tennessee State (1) 
and brought desegregation to the undergraduate 
level by 1958. The University of Tennessee, 
which. has admitted Negroes to the graduate 
level for several years, last year had 32 en- 
rolled. Tennessee State University (for Negroes) 
accepted two white students in 1956 but re- 
portedly had none last year. Memphis State Uni- 
versity, under court order to desegregate, was 
granted a year’s delay by State Board of Educa- 
tion. 

Private Schools—Nashville parochial schools ce- 
segregated. 

Private Colleges—Vanderbilt University has inte- 
grated some of its graduate schools, where com- 
parable facilities are not available locally to Ne- 
gro. students. Peabody College, Scarritt College, 
Maryville College have accepted a few Negro 
— and the latter has a Negro faculty mem- 


r. 
Teachers—One Negro teaches in the mixed Oak 
Ridge high school. 
Official State Attitude 
Pro-segregation, but problem is viewed as strictly 
local matter. 
Public Reaction 
Mild, until Clinton desegregation in 1956 led to 


Tennessee 


disorders there and at Oliver Springs, necessj. 
tating use of National Guard, Highway Patro) 
and legal action. 

Violence in Nashville in 1957 was climaxed in the 
bombing of the Hattie Cotton School. And ip 
1958, after two years of desegregation, the Clin. 
ton High School was bombed. 

Petitions Filed 

Nashville 

Negroes have sought to enter four Knoxville 
schools. 

Court Actions 

Booker v. State Board of Education, Memphis Stat. 
College case in which stairstep desegregation of 
colleges was approved by district court, reversed 
on appeal as inadequate. New injunction sought 
in 1958 against one-year delay of desegregation 
approved by State Board of Education. 

McSwain et al v. Anderson County Board of Edy. 
cation, all cases stemming from violence at Clin. 
ton, including cases against John , are 
included in this suit under which desegregation 
of Clinton High School was ordered. 

Kelley et al v. Nashville Board of Education. De- 
segregation beginning at first grade in fall of 
1957 approved. Injunction issued against Kasper 
and others to prevent interference. Voluntary 
desegregation plan, based on parental prefer. 
ence, filed by school board. Plaintiffs com- 
plete desegregation by fall 1958. Gradual plan 
approved. On appeal. 

Davidson v. Cope, seeking to halt use of state funds 
at desegregated colleges, resulted in first state 
court ruling segregation laws invalid. 

Federation for Constitutional Government also has 
gone to state supreme court on two occasion: 
seeking end to Clinton desegregation. Court held 
segregation laws unconstitutional. 

Dianne Ward et al v. Knoxville Board of Educa- 
tion. Asks desegregation of Knoxville schools. 
Trial delayed to permit new board members time 
to acquaint selves with situation. 

Pro-segregation Groups 

Federation for Constitutional Government (2 
units) 

Pro-Southerners 

Tennessee Society to Maintain Segregation 

Associated Citizens Councils of Tennessee 

Parents Preference Committee, Nashville. 
Pro-integration Groups 

NAACP 

Integration Service, Inc., Memphis 

Human Relations Councils (2 units) 

Legislative Action 

A pupil assignment bill was passed in late 1954, 
vetoed by governor. 

The 1957 General Assembly adopted the following 
measures, the first five comprising the governor's 
school program: 

1) An act authorizing local school boards to maintain 
separate schools for white and Negro pupils whose 
parents or guardians “voluntarily elect” that they 
attend school with children of their own race. 

An act authorizing local school boards to assign pupils 

to particular schools on the basis of various socio- 

ogical and psychological factors, but not on the basis 

of race. 

An act 4uthorizing two or more school boards to 

jointiy operate a school or schools 

An act to amend present statutes regulating transpor- 

tation of pupils to eliminate reference to race. 

An act to amend the present statutes regulating trans- 

fer of students between schoo! districts. 

< act permitting school boards to segregate students 

Aman to regulate barratry and prohibit “stirring up” 

of law suits. 

8) The “Tennessee Manifesto” asserting principles of 
states’ rights and denouncing the segregation decisions 
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essi. _gyrollment in Public Schools (estimated) . .1,955,425 Teacher Pay Scale (average salary, 1957-58) 
atro! BR. aes ahnsn <pemndnndgceee > - 1,692,615 White (estimated) ................++. $4,275 
th Negro ...------- . 262,810 Negro (estimated) ................... $4,190 
1 the 
d in : 13.4% Status of Desegregation 
RPP GENENID «+ +~ 800 02s 2200 - oc ansonennans — Public Schools—Process begun in 124 districts in 
oF south and west portion of state where lived about 
Number of School Districts .. .1,650 10% of Negro scholastics. 
ville ‘ Children in integrated situations: 
*  gnber Having Negro Schools 722 SOD sins cieeist> semerittots 575,000 
. SE rr eS ere 25,000 
tate ner of Teachers (1955-56)....... . 71,243 Children in mixed classes: 
- of PEST sve bcckureeetioees . 62,333 We ee 325,000 
= ree 8,910 WT <ssadsentsiasianttae 3,750 
tion | 1Mschool districts desegregated or FRIO COUNTY—Pearsall. ona (54), Farwell (56), Lazbuddie 
. vith desegregation policies are listed GALVESTON COUNTY— Moody (56). 
Miu. wih pith date process begun, State Home. PECOS COUNTY—Fort Stockton 
lin. | Wm evailable: GUADALUPE COUNTY—Marion, (55). 
= . Navarro, Schertz-Cibolo, — POTTER COUNTY—Amarillo. 
itlon 
OUNTY — Rockport HALE COUNTY—Cotton Center. REEVES COUNTY—Pecos (55). 
ms a e - HAYS COUNTY — San Marcos _ REFUGIO COUNTY — Austwell- 
fASCOSA COUNTY —Pleasan- (55). Tivoli, Refugio, Woodsboro. 
ll of Ly - " HIDALGO COUNTY—Donna (56), SAN PATRICIO COUNTY—Aran- 
+e "BAYLOR COUNTY—Seymour. Edinburg (55), McAllen, Mercedes sas Pass Ingleside, Mathis (55), Sin- 
itary BEE COUNTY—Beeville, Pettus. (55), Mission, Pharr-San Juan (56), ton. 
fer- BELL COUNTY—Killeen. Weslaco. SAN SABA COUNTY—San Saba 
om- | AEXAR COUNTY—Alamo Heights © HOCKLEY COUNTY—Pep. —_(55). 
plan ast Central, Edgewood, Ft. Sam HOWARD COUNTY—Big Spring SWISHER COUNTY—Kress, Hap- 
Houston, Harlandale, Lackland, (59). " py (56), Tulia (56). ; 
ma Northeast, San Antonio (55), S. San HUTCHINSON COUNTY—Borger. TAYLOR COUNTY — Abilene 
state Antonio, Bexar Rural High (56), S.W. JIM WELLS COUNTY—Alice. County School. 
has Rural High (56). KARNES COUNTY — Falls City TERRELL COUNTY — Sanderson 
) ; j a ; (56), Kenedy (55), Karnes City (55), (56). 
BREWSTER UNTY Al y y 
ion: | - pin’ Runge. TERRY COUNTY—Wellman. 
held BROWN COUNTY — Brownwood KINNEY COUNTY—Brackett or TOM GREEN COUNTY—San An- 
ua ORLEBERG COUNTY — Kingsville “TRAVIS CO 
P BURNET COUNTY—Burnet. KL RG COU! — Kingsville Cc UNTY—Austin (55). 
— CALHOUN COUNTY—Co. Indep. (55). UVALDE COUNTY—Uvalde. 
Pt, Lavaca), (55). LAMB COUNTY — Littlefield, VAL VERDE COUNTY—Del Rio 
(AMERON COUNTY — Browns- Spade. (55), San Felipe (55). 
dle (55), Harlingen (55), LaFeria  LLANO COUNTY—Llano (55). VICTORIA COUNTY — Victoria, 
| |S) San Benito (56). LUBBOCK COUNTY — Lubbock Bloomington (58). 
CASTRO COUNTY—Dimmit (56), (55). . WARD COUNTY — Monahans- 
wt LYNN COUNTY — Tehoke (35), WEBB COUNTY—Lared 
UNTY -_ V — a ’ P = redo. 
— - Wilson. coUNTY WICHITA COUNTY — Wichita 
‘ } i. 6 SON C —Mason (55). Falls (55). 
aaiaamere. at (©) MEDINA COUNTY—Devine (55),  WILLACY COUNTY—Raymonds- 
ee! Hondo, Natalia (56). ville. 
DIMMITCOUN TY — Carizzo MENARD COUNTY—Menard. WILSON COUNTY — Floresville, 
Springs (55). MIDLAND COUNTY—Midland. LaVernia (55), Poth (55), Stockdale. 
ECTOR COUNTY—Odessa. NUECES COUNTY—Aqua Dulce, WINKLER COUNTY — Kermit, 
19, EL PASO COUNTY—E] Paso (55), Bishop (55), Corpus Christi (55), Wink. 
: Scorro (56), Ysleta, El Paso Rural Robstown (55), Sundeen, Tuloso- YOAKUM COUNTY—Plains. 
wing tig. Midway, West Oso. ZAVALA COUNTY—Crystal City 
ae ERATH COUNTY—Dublin (56) PARMER COUNTY—Bovina, Fri- (55). 
_ Colleges—Of the 47 formerly all-white public col- Teachers—Some 35 teaching positions have been 
they leges and universities, seven senior and 18 junior eliminated because of school desegregation, but 
colleges now accept Negroes, in practice or prin- only about 20 teachers have been displaced. All 
= ciple. Estimated Negro enrollment in the senior have found new jobs in Texas schools. Negro 
basis colleges is about 200 (173 of them at the Uni- teachers have been utilized in Hondo, Uvalde 
versity of Texas) as compared to about 230 last and possibly Refugio, probably in non-teaching 
is to year. In the junior colleges enrollment of Ne- capacities. 
spor- groes again is expected to be about 100 as it 


Official State Attitude 


was during 1956-57. Several private and church- Divided but generally pro-segregation. 


rans- affiliated-institutions also accept Negroes, in- 


teats cluding Wayland Baptist College at Plainview, Public Reaction 

: Midwestern University at Wichita Falls and ee pro-segregation amendments on the July 
up Presbyterian and Episcopal seminaries in Austin. 1956 Democratic primary ballot were approved 
os af 


sions 


are 
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by wide margins indicating public opinion tavors 
continued segregation. At Mansfield high school, 
at Texarkana Junior College and at Lamar Tech- 
nological College in Beaumont, mobs formed to 
protest court-ordered admittance of Negroes. 


Petitions Filed 


Forma] petitions have been filed in Houston. Negro 
children have sought enrollment in Dallas. 


Court Action 


Avery v. Randal. Supreme Court refused to review 
circuit court decision that case be retained on 
district court docket after desegregation was 
begun. 


Atkins v. Matthews, North Texas State College 
ordered to desegregate. 


White v. Smith, Texas Western College ordered to 
desegregate. 

Whitmore v. Stillwell, Texarkana Junior College 
ordered to desegregate. 


McKinney v. Blankenship, brought by pro-segre- 
gation group to determine if state funds could 
be withheld from desegregated schools in Big 
Spring. State Supreme Court ruled against 
plaintiffs, held state school segregation laws un- 
constitutional. 


Jackson v. Rawdon, Circuit court held adverse 
public opinion insufficient reason for maintain- 
ing segregated schools at Mansfield; district 
court ordered desegregation. 


Borders v. Rippy, District court twice dismissed 
case against Dallas school board, holding segre- 
gated schools may be maintained while study 
is made, then on reversal by court of appeals 
ordered desegregation as of January, 1958. 
Reversed on appeal with directions to order 
desegregation with all deliberate speed. 


Jackson v. McDonald, Lamar Technological Col- 
lege ordered to desegregate. 
Walker v. University Board of Regents (injunc- 


Texas 
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tion denied). 

Barnes v. Calvert (seeking to halt use of funds for 
desegregated undergraduate education at T 
University, rejected by state supreme court.) 

Barnett v. Calvert (similar to Barnes case, filed in 
state district court, Houston). 

Ross v. Rogers. Federal court ordered desegreg,. 
tion at Houston, set no time limit. 


Dallas ISD v. Edgar. Seeks state court declars. 
tory judgment that state school segregation law; 
are inapplicable to Dallas. 


Pro-segregation Groups 
Citizens League for School Home Rule 
Associated Citizens Councils of Texas 


Pro-integration Groups 
NAACP 
Texas Commission on Human Relations 
Texas Council of Churches 


Legislative Action 


Enacted during the 1957 legislative session were: 
HB 65 prohibiting future desegregation without the ap- 
proval of a majority of the voters in the school dis. 
trict concerned and providing for re-se ation upon 
the approval of a majority of the electors in any 
desegregated district. Measure denies state schoo} 
funds to districts desegregating without referendum. 
HB 231 providing for the placement of pupils in schools 
by local school authorities on the basis of 17 educa. 
tional and psychological factors. not including race 
“national origin” or “ancestral language.” . 


The legislature also adopted a resolution of pro. 
test against federal encroachment on states’ 
rights. 


In November, 1957, a special session adopted 3 
measures: 
SB1 providing for closing public schools to prevent us 
of troops on the premises. 
SB2 appropriating $50,000 for use by attorney general in 
os state laws when attacked in local school 
istricts. 


HB 5 authorizing county judges to require registration 
of any organization deemed to be interf with 
operation of public schools and atlewing felon to 
call for membership Lists. 
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VIRGINIA 


Enrollment in Public Schools ............... 827,500 
Prawn bans bie eed desea cnctt ce .623,935 
CS ct chin incas ahaganvemaiee ae 203,565 

Percentage Negro (1956-57) ................ 24.6% 

Number of School Districts.................-.. 114 

Number Having Negroes ...............-.++005- 114 

Number of Teachers (1957-8) ...............29,285 
6:60 555 WU 0 nts se ceeOee Beare bat 22,555 
ME d454k Cv dene aebardsns tedinenne 6,730 

Teacher Pay Scale (average salary, 1957-8) 

Rats tactic’ a nen ante tee Peano $3,464 
EL dc diecriceves<iiaparnsnceee $3,502 


Status of Desegregation 


Public Schools—None at primary and secondary 
levels. One high school closed in Warren Coun- 
ty, six in Norfolk and high school and elemen- 
tary school closed in Charlottesville after courts 
ordered them desegregated. 


Colleges—Four of 10 publicly supported colleges 
formerly all-white now have Negroes on cam- 
pus: University of Virginia—17; Medical College 
of Virginia—20; Richmond Professional Insti- 
tute—53; Virginia Polytechnic Institute—3. Col- 
lege of William and Mary had one Negro in 
1955, none this year. 


Official State Attitude 


“Massive resistance” to desegregation. 


Petitions Filed—7 
Isle of Wight County, Arlington County, Newport 
News, Norfolk, Alexandria, Pulaski County, 
Pittsylvania County. 


Court Action 

Davis v. Prince Edward County School Board, one 
of original cases decided in 1954. On remand, 
three-judge court of original jurisdiction and 
district judge found for plaintiffs, but set no 
time limit. Similar ruling by district court re- 
versed by 4th Circuit Court. District court on 
Aug. 4, 1958 set 1965 as deadline for starting 
desegregation program. 

Thompson v. Arlington County School Board, Dis- 
trict court ordered elementary school desegrega- 
tion by Jan. 31, 1957, stayed pending appeal. Cir- 
cuit Court affirmed action. Appealed to U.S. Su- 
preme Court which denied review. Four of 30 
Negro applicants ordered admitted. 

Allen v. Charlottesville School Board, District 
Court ordered desegregation for fall, 1956; 
stayed execution pending appeal. Affirmed by 
Circuit Court. Appealed to Supreme Court 
which denied review. Admission of 12 Negroes 
ordered Sept. 9. Stay denied by circuit judge 
Sept. 16. 

Beckett v. Norfolk School Board, District court 
found pupil assignment law invalid “on its face,” 
ordered desegregation plan by Aug. 15, 1957 to 
be effective in September. Segregation continued 
pending appeal] to U.S. Supreme Court, which 
denied review Oct. 21, 1957. On Aug. 25, district 
court directed school boards to assign 16 Negro 
pupils without regard to race. 


Atkins v. Newport News School Board, same as 
Norfolk case through Oct. 21, 1957. New legal 
issue raised by consolidation of Newport News 
and Warwick. 


Almond v. Day, brought by state in state court to 
clarify constitutional provision on tuition grants. 


Shelton v. Hanover County School Board, in state 
courts to determine validity of school bond is- 
sues. 


Dobbins v. Commonwealth, state supreme court 
overruled conviction under compulsory atten- 
dance law of Negro parents who refused to send 
children to inferior school. 


NAACP v. Patty and NAACP Legal and Educa- 
tional Defense Fund v. Patty, three-judge court 
ruled 3 of 6 NAACP laws, designed to curb 
barratry and soliciting for maintenance of law 
suits, unconstitutional. 


Calloway v. Farley, Walden v. Farley, Estes v. 
Farley, and Jordan v. Farley, all seek injunc- 
tion against enforcement of Pupil Placement Act 
in Richmond, Suffolk, Norfolk and county of 
Nansemond. Injunctions granted in Richmond, 
Norfolk, Nansemond. 


Coley v. Brewbaker. Filed Aug. 18, 1958 in State 
Supreme Court of Appeals which enjoined Ar- 
lington County school board from making as- 
signments under its local pupil assignment plan. 

Kilbry v. Warren County School Board. Filed 
Aug. 29, 1958 in behalf of 26 Negro children 
Sept. 8 district court enjoined exclusion of 22 
Negroes, ordered immediate admission. Stay 
denied Sept. 12 by circuit judge. 

Warden v. Richmond School Board. Filed Sept. 2, 
interlocutory injunction denied Sept. 11. 

Case on behalf of 14 Negro children filed Sept. 5, 
1958, in Alexandria. Petition for temporary in- 
junction denied Sept. 8. 

Pro-segregation Groups 

Defenders of State Sovereignty and Individual 
Liberties 

National Protective Individual] Rights 

Citizens Councils 

Seaboard White Citizens Council (Charlottesville) 


Pro-integration Groups 
NAACP 
Human Relations Council 
Legislative Action 
An act was adopted Dec. 4, 1955 calling for a 
referendum to authorize a constitutional conven- 
tion to revise Section 141 to permit public funds 
to be used for private educational purposes. 


Convention was held in January, 1956; made nec- 
essary amendments. Legislature in regular ses- 
sion adopted portion of the “Gray Plan” provid- 
ing for tuition grants to children who, through 
court-ordered desegregation, would have to at- 
tend mixed schools. Resolution of Interposition 
also adopted in February, 1956. 


Special legislative session in September 1956 
adopted the following: 


HB 1—Cuts off state funds from integrated schools. 

HB 2—Makes those funds available to the locality for 
use as tuition grants for children attending non- 
sectarian private schools. 

HB 3—Authorizes localities to raise and expend 
money for tuition grants. 

HB 4—Requires schoo] budgets to include money for 
tuition grants and sets standards governing the ex- 
penditure thereof. 

HB 5—Changes compulsory attendance laws so no 
child can forced to attend a mixed school. 

HB 6—Permits (instead of requiring, as at present) 
county school boards to furnish transportation to 
students. 

HB 7—Requires the school board (instead of the di- 
vision superintendent) to assign teachers to schools. 

HB 8—Permits school boards to spend as tuition grants 
funds ——— for schools. 

HB 9—Authorizes school boards to employ counsel to 
defend suits brought against them. 

HB 10—Provides coverage in the state retirement sys- 
tem of teachers in nonsectarian private schools 
formed after effective date of this act. 

HB 11—Authorizes state attorney general to assist 
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local school boards and appropriates funds for that 


HB 1d Deletes the requirement that schools must 
operate at least nine months a year. 

HB 13—Permits month-to-month financing of schools. 

HB 56—Provides for the state's over of any 
school which is integrated and tting the gov- 
— 4 reorganize and reopen on segregated basis, 

ie. 

'reates a three-member state Pupil Assign- 
ment Board, provides for ap to the governor 
and then to the courts from board's decisions. 

HB 77—Provides that when schools in a locality are 
closed because of integration and the local govern- 
ing body asks the governor to assume control, the 

jovernor can take over and rate. 

HB 59—Provides for registration of grou which 

HB 60-Provides for registration of eroupe engag ing in 

or reg o! 
activities on behalf of one race, which activities 
create or might create racial conflicts. 

HB 61—Strengthens law on running and capping 
(soliciting business for lawyers). 

HB 62—Creates joint House-Senate committee to study 
administration and enforcement of laws of champ- 
erty, running and capping and other offenses relat- 

to promotion or support of litigation. 

HB Defines, prohibits and punishes barratry 


(instigating litigation on part of people not parties 
thereto). 


Virginia 





CIVIL RIGHTS—1959 


to 
circumstances under which suits are brought 
school boards. coms 


The 1958 Legislature adopted laws providing for- 

1) Creation of a commission on constitutional govern. 

ment charged with the duty of enlightening the pub. 

lic on the functions, powers and duties of state ang 

federal governments and the liberties guaranteed 

under the state and federal constitutions. 

Amending a previous school closing law by uiring 

local governi: bodies in addition to school 

to certify to the governor when the schools cannot 

be eee or reorganized and reopened. 

3) Amending the Pupil Placement Act. 

4) Closing any or all schools in a district (separate acts) 
in which federal troops or other forces are sent to 

enforce court orders. 

Creating a new Committee on Offenses Against the 

Administration of Justice. 

Authori the state Corporation Cornmission to re. 

quire the filing of certain information (membership 

rosters, financial statements) by non-profit organiza. 

p ag — in the unauthorized practice of law in 


2 


~ 


5 
6 
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Virginia 
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DISTRIC 


Lincoln . 
Marion . 
Marshall 
Mason .. 
Monongal! 
Morgan . 
Ohio .... 
Prest 


ion . 
Randolph 
Taylor .. 
Tucker . 
Upshur . 
ayne .. 
Wetzel .. 
Wood .. 


DISTR! 


Berkeley 
Cabell ... 
“Grant ... 
Greenbrie: 
Hampshire 
Hardy .. 
Jefferson 
Logan 

Mercer . 
Mineral . 
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WEST VIRGINIA 


Enrollment in Public Schools ........... . 464,402 
SR Sth suas Chee cas Jb bu beede hunter 439,324 
MLS A WEES BYE s Miri nals HhGaei Medes 25,078 
Percentage Negro (1954) .................005. 54% 
Number of Schoo] Districts ..................45 55 
Number Having Negroes ................0eseeees 43 
Number of Teachers (1954-55)................ 16,567 
ss hea thChenusnadcaxahgecees nee 15,594 
DY isis cs bUvdsesea da tadamectawsss 973 
Teacher Pay Scale (average salary, 1954-55) 
ES SE ee LN Ree $3,040 
BER sudo cwaeed anna avec aenee a sean $3,040 
Status of Desegregation 


Public Schools—25 districts (counties) completely 
desegregated; 4 districts having no Negroes have 
adopted desegregation policy—will accept Ne- 
groes; 18 districts partially desegregated; 8 dis- 
tricts having no Negroes have adopted no policy. 
Thus, all biracial districts are desegregated. 


Children in integrated situations: 
+a ane ast xed eanene ne cekes 413,131 
DD Soci aeost dnetaseekcabanserenle 25,078 


Children in districts having no Negroes and 
no announced policy .................0+8 26,193 


DISTRICTS COMPLETELY DESEGREGATED 


DISTRICTS PARTIALLY DESEGREGATED 
av 1957 


‘Grant ........ ‘ 
Greenbrier ............ 
Hampshire ............ 
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2,778 1,222 1955 
2.900 100 1955 
18,500 5,000 1956 
052 53 1954 
2,788 77 1934 
200 3,190 1956 
3,841 181 1956 
11,000 600 1955 


g 
*1956 figures, later data unavailable 


NO NEGROES IN COUNTY 






Doddridge 1,885 
Gilmer .. 3 
Jackson .. 763 
tLewis . 1954 
er 7,486 1954 
PEE Renkeds vdicetngcGhdbenee 1,532 
Putnam .. ae 5,797 
Ritchie .. 2,460 
Roane .... 4,000 
tTyler 2,278 1956 
ebster 4,622 





ree rere 1,143 1954 
tAll-white districts with policies of complete desegregation 


Colleges—All 10 of the state-supported colleges 
and universities eliminated race restrictions in 
1954. 


Teachers—58 Negro teachers dismissed since de- 
segregation went into effect. Negro teachers 
have been integrated in at least four systems. 


Official State Attitude 
Pro-integration 


Public Reaction 
Desegregation has been generally accepted but 
some disturbances and protests occurred in 
Greenbrier County in 1954, Mercer, Logan and 
McDowell counties in 1956, and in the communi- 
ties of Welch and Matoaka in 1957. None in 1958. 


Petitions Filed 
(1 formal) Greenbrier County 
Negroes presented themselves for schoo] entry in 
Summers, Raleigh, McDowell, Logan, Mercer, 
Cabell, Mingo and Fayette. 


Legal Action 

Dunn v. Greenbrier County Board of Education 
— in complete desegregation as of Jan. 18, 
1956. 

Martin v. McDowell County Board of Education 
on desegregated schools as of September, 

Wilkinson v. Harrison County Board of Education 
ordered desegregation of schools by May 28, 1957. 

Taylor v. Raleigh County Board of Education or- 


dered complete desegregation by second semes- 
ter of 1956-57 school year. 


Anderson v. Mercer County Board of Education 
resulted in desegregation during first semester 
of 1956-57. 

Pierce v. Cabell County Board of Education or- 


dered complete desegregation by second semester 
of 1956-57 school year. 


Goode v. Summers County Board of Education. 
Seeks injunction against alleged discriminatory 
teacher hiring practices. 

Sterling v. Mingo County Board of Education. 
Same as above. 
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Shedd v. Logan County Board of Education or- 
dered complete desegregation by beginning of 
1957-58 school year. 


Pro-segregation Groups 
None 


Pro-integration Groups 
NAACP 
Parents and Citizens Organization of Logan County 


West Virginia 


Legislative Action 
General Assembly in 1957: 


1) Amended statute governing business and educa. 
tional affairs of West Virginia State College 
eliminating references to it as a Negro instity. 
tion. 


2) Eliminated racial restrictions for admission ty 
West Virginia School for the Deaf and Bling 


West Virginia 


aS 
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EXHIBIT B.—To Statement of Senator Douglas 


OPINION OF THE 
SUPREME COURT OF THE UNITED STATES 


No. 1—Avceust SpeciraL Term, 1958. 


William G. Cooper, et al., 
Members of the Board of 
Directors of the Little 
Rock, Arkansas Independ-|Q, Writ of Certiorari 
ent School District, and| to) the United States 
Virgil T. Blossom, Super-{ (Court of Appeals for 
intendent of Schools, Peti-} the Eighth Circuit. 
tioners, 
v. 
John Aaron, et al. 


[September 29, 1958.] 


Opinion of the Court by THe Curer Justice, Mr. Jus- 
Tice Buack, Mr. Justice FRANKFURTER, Mr. JUSTICE 
Dovucias, Mr. Justice Burton, Mr. Justice C.uarK, 
Mr. Justice HarLAn, Mr. Justick BRENNAN, and Mr. 
JusTICE WHITTAKER. 


As this case reaches us it raises questions of the highest 
importance to the maintenance of our federal system of 
government. It necessarily involves a claim by the 
Governor and Legislature of a State that there is no duty 
on state officials to obey federal court orders resting on 
this Court’s considered interpretation of the United States 
Constitution. Specifically it involves actions by the 
Governor and Legislature of Arkansas upon the premise 
that they are not bound by our holding in Brown v. 
Board of Education, 347 U. S. 483. That holding was 
that the Fourteenth Amendment forbids States to use 
their governmental powers to bar children on racial 
grounds from attending schools where there is state 
participation through any arrangement, management, 
funds or property. We are urged to uphold a suspension 
of the Little Rock School Board’s plan to do away with 
segregated public schools in Little Rock until state laws 
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and efforts to upset and nullify our holding in Brown v. 
Board of Education have been further challenged and 
tested in the courts. We reject these contentions. 

The case was argued before us on September 11, 1958. 
On the following day we unanimously affirmed the judg- 
ment of the Court of Appeals for the Eighth Circuit, 
—— F. 2d —, which had reversed a judgment of the Dis- 
trict Court for the Eastern District of Arkansas, 163 F. 
Supp. 13. The District Court had granted the applica- 
tion of the petitioners, the Little Rock School Board and 
School Superintendent, to suspend for two and one-half 
years the operation of the School Board’s court-approved 
desegregation program. In order that the School Board 
might know, without doubt, its duty in this regard before 
the opening of school, which had been set for the follow- 
ing Monday, September 15, 1958, we immediately issued 
the judgment, reserving the expression of our supporting 
views to a later date.* This opinion of all of the members 
of the Court embodies those views. 


*The following was the Court’s per curiam opinion: 


The Court, having fully deliberated upon the oral arguments had 
on August 28, 1958, as supplemented by the arguments presented 
on September 11, 1958, and all the briefs on file, is unanimously 
of the opinion that the judgment of the Court of Appeals for the 
Eighth Circuit of August 18, 1958, must be affirmed. In view of 
the imminent commencement of the new school year at the Central 
High School of Little Rock, Arkansas, we deem it important to 
make prompt announcement of our judgment affirming the Court 
of Appeals. The expression of the views supporting our judgment 
will be prepared and announced in due course. 

It is accordingly ordered that the judgment of the Court of 
Appeals for the Eighth Circuit, dated August 18, 1958, reversing the 
judgment of the District Court for the Eastern District of Arkansas, 
dated June 20, 1958, be affirmed, and that the judgments of the 
District Court for the Eastern District of Arkansas, dated August 
28, 1956, and September 3, 1957, enforcing the School Board’s plan 
for desegregation in compliance with the decision of this Court in 
Brown v. Board of Education, 347 U. 8. 483; 349 U. S. 294, be 
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The following are the facts and circumstances so far as 
necessary to show how the legal questions are presented. 

On May 17, 1954, this Court decided that enforced 
racial segregation in the public schools of a State is a 
denial of the equal protection of the laws enjoined by the 
Fourteenth Amendment. Brown v. Board of Education, 
347 U. S. 483. The Court postponed, pending further 
argument, formulation of a decree to effectuate this deci- 
sion. That decree was rendered May 31, 1955. Brown 
v. Board of Education, 349 U.S. 294. In the formulation 
of that decree the Court recognized that good faith com- 
pliance with the principles declared in Brown might in 
some situations “call for elimination of a variety of 
obstacles in making the transition to school systems oper- 
ated in accordance with the constitutional principles set 
forth in our May 17, 1954, decision.” The Court went 
on to state: 


“Courts of equity may properly take into account 
the public interest in the elimination of such ob- 
stacles in a systematic and effective manner. But 
it should go without saying that the vitality of these 
constitutional principles cannot be allowed to yield 
simply because of disagreement with them. 

“While giving weight to these public and private 
considerations, the courts will require that the de- 
fendants make a prompt and reasonable start toward 
full compliance with our May 17, 1954, ruling. 
Once such a start has been made, the courts may find 
that additional time is necessary to carry out the rul- 
ing in an effective manner. The burden rests upon 
the defendants to establish that such time is neces- 


reinstated. It follows that the order of the Court of Appeals dated 
August 21, 1958, staying its own mandate is of no further effect. 

The judgment of this Court shall be effective immediately, and 
shall be communicated forthwith to the District Court for the 
Eastern District of Arkansas. 
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sary in the public interest and is consistent with good 
faith compliance at the earliest practicable date. 
To that end, the courts may consider problems re- 
lated to administration, arising from the physical 
condition of the school plant, the school transporta- 
tion system, personnel, revision of school districts 
and attendance areas into compact units to achieve 
a system of determining admission to the public 
schools on a nonracial basis, and revision of local laws 
and regulations which may be necessary in solving 
the foregoing problems.” 349 U.S., at 300-301. 


Under such circumstances, the District Courts were 
directed to require “a prompt and reasonable start toward 
full compliance,” and to take such action as was necessary 
to bring about the end of racial segregation in the public 
schools “with all deliberate speed.” Jbid. Of course, in 
many locations, obedience to the duty of desegregation 
would require the immediate general admission of Negro 
children, otherwise qualified as students for their appro- 
priate classes, at particular schools. On the other hand, 
a District Court, after analysis of the relevant factors 
(which, of course, excludes hostility to racial desegrega- 
tion), might conclude that justification existed for not 
requiring the present nonsegregated admission of all qual- 
ified Negro children. In such circumstances, however, the 
courts should scrutinize the program of the school authori- 
ties to make sure that they had developed arrangements 
pointed toward the earliest practicable completion of de- 
segregation, and had taken appropriate steps to put their 
program into effective operation. It was made plain that 
delay in any guise in order to deny the constitutional rights 
of Negro children could not be countenanced, and that 
only a prompt start, diligently and earnestly pursued, to 
eliminate racial segregation from the public schools could 
constitute good faith compliance. State authorities were 
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thus duty bound to devote every effort toward initiating 
desegregation and bringing about the elimination of racial 
discrimination in the public school system. 

On May 20, 1954, three days after the first Brown 
opinion, the Little Rock District School Board adopted, 
and on May 23, 1954, made public, a statement of policy 
entitled “Supreme Court Decision—Segregation in Public 
Schools.” In this statement the Board recognized that 

“Tt is our responsibility to comply with Federal 
Constitutional Requirements and we intend to do so 
when the Supreme Court of the United States out- 
lines the method to be followed.” 

Thereafter the Board undertook studies of the admin- 
istrative problems confronting the transition to a deseg- 
regated public school system at Little Rock. It instructed 
the Superintendent of Schools to prepare a plan for de- 
segregation, and approved such a plan on May 24, 1955, 
seven days before the second Brown opinion. The plan 
provided for desegregation at the senior high school level 
(grades 10 through 12) as the first stage. Desegregation 
at the junior high and elementary levels was to follow. 
It was contemplated that desegregation at the high school 
level would commence.in the fall of 1957, and the expecta- 
tion was that complete desegregation of the school system 
would be accomplished by 1963. Following the adoption 
of this plan, the Superintendent of Schools discussed it 
with a large number of citizen groups in the city. As 
a result of these discussions, the Board reached the con- 
clusion that “a large majority of the residents” of Little 
Rock were of “the belief . . . that the Plan, although 
objectionable in principle,” from the point of view of those 
supporting segregated schools, “was still the best for the 
interests of all pupils in the District.” 

Upon challenge by a group of Negro plaintiffs desiring 
more rapid completion of the desegregation process, the 
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District Court upheld the School Board’s plan, Aaron vy. 
Cooper, 143 F. Supp. 855. The Court of Appeals af- 
firmed. 243 F. 2d 361. Review of that judgment was not 
sought here. 

While the School Board was thus going forward with 
its preparation for desegregating the Little Rock school 
system, other state authorities, in contrast, were actively 
pursuing a program designed to perpetuate in Arkansas 
the system of racial segregation which this Court had 
held violated the Fourteenth Amendment. First came, 
in November 1956, an amendment to the State Constitu- 
tion flatly commanding the Arkansas General Assembly to 
oppose “in every Constitutional manner the Un-consti- 
tutional desegregation decisions of May 17, 1954 and 
May 31, 1955 of the United States Supreme Court,” Ark. 
Const. Amend. 44, and, through the initiative, a pupil 
assignment law, Ark. Stat. 80-1519 to 80-1524. Pur- 
suant to this state constitutional command, a law reliev- 
ing school children from compulsory attendance at racially 
mixed schools, Ark. Stat. 80-1525, and a law establishing 
a State Sovereignty Commission, Ark. Stat. 6-801 to 
6-824, were enacted by the General Assembly in February 
1957. 

The School Board and the Superintendent of Schools 
nevertheless continued with preparations to carry out the 
first stage of the desegregation program. Nine Negro 
children were scheduled for admission in September 1957 
to Central High School, which has more than two thou- 
sand students. Various administrative measures, designed 
to assure the smooth transition of this first stage of 
desegregation, were undertaken. 

On September 2, 1957, the day before these Negro 
students were to enter Central High, the school author- 
ities were met with drastic opposing action on the part 
of the Governor of Arkansas who dispatched units of 
the Arkansas National Guard to the Central High School 
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grounds, and placed the school “off limits” to colored 
students. As found by the District Court in subsequent 
proceedings, the Governor’s action had not been requested 
by the school authorities, and was entirely unheralded. 
The findings were these: 


“Up to this time [September 2], no crowds had 
gathered about Central High School and no acts of 
violence or threats of violence in connection with the 
carrying out of the plan had occurred. Nevertheless, 
out of an abundance of caution, the school authori- 
ties had frequently conferred with the Mayor and 
Chief of Police of Little Rock about taking appro- 
priate steps by the Little Rock police to prevent any 
possible disturbances or acts of violence in connec- 
tion with the attendance of the 9 colored students at 
Central High School. The Mayor considered that 
the Little Rock police force could adequately cope 
with any incidents which might arise at the opening 
of school. The Mayor, the Chief of Police, and the 
school authorities made no request to the Governor 
or any representative of his for State assistance in 
maintaining peace and order at Central High School. 
Neither the Governor nor any other official of the 
State government consulted with the Little Rock 
authorities about whether the Little Rock police 
were prepared to cope with any incidents which 
might arise at the school, about any need for State 
assistance in maintaining peace and order, or about 
stationing the Arkansas National Guard at Central 
High School.” Aaron v. Cooper, 156 F. Supp. 220, 
225. 


The Board’s petition for postponement in this proceed- 
ing states: “The effect of that action [of the Governor] 
was to harden the core of opposition to the Plan and 
cause many persons who theretofore had reluctantly 
accepted the Plan to believe that there was some power 











CIVIL RIGHTS—1959 


in the State of Arkansas which, when exerted, could 
nullify the Federal law and permit disobedience of the 
decree of this [District] Court, and from that date hos- 
tility to the Plan was increased and criticism of the 
officials of the [School] District has become more bitter 
and unrestrained.” The Governor’s action caused the 
School Board to request the Negro students on Septem- 
ber 2 not to attend the high school “until the legal di- 
lemma was solved.” The next day, September 3, 1957, 
the Board petitioned the District Court for instructions, 
and the court, after a hearing, found that the Board’s 
request of the Negro students to stay away from the high 
school had been made because of the stationing of the 
military guards by the state authorities. The court deter- 
mined that this was not a reason for departing from 
the approved plan, and ordered the School Board and 
Superintendent to proceed with it. 

On the morning of the next day, September 4, 1957, 
the Negro children attempted to enter the high school 
but, as the District Court later found, units of the 
Arkansas National Guard “acting pursuant to the Gov- 
ernor’s order, stood shoulder to shoulder at the school 
grounds and thereby forcibly prevented the 9 Negro 
students . . . from entering,” as they continued to do 
every school day during the following three weeks. 156 
F. Supp., at 225. 

That same day, September 4, 1957, the United States 
Attorney for the Eastern District of Arkansas was re- 
quested by the District Court to begin an immediate 
investigation in order to fix responsibility for the inter- 
ference with the orderly implementation of the District 
Court’s direction to carry out the desegregation program. 
Three days later, September 7, the District Court denied 
a petition of the School Board and the Superintendent of 
Schools for an order temporarily suspending continuance 
of the program. 
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Upon completion of the United States Attorney’s 
investigation, he and the Attorney General of the United 
States, at the District Court’s request, entered the pro- 
ceedings and filed a petition on behalf of the United 
States, as amicus curiae, to enjoin the Governor of Ar- 
kansas and officers of the Arkansas National Guard from 
further attempts to prevent obedience to the court’s 
order. After hearings on the petition; the District Court 
found that the School Board’s plan had been obstructed 
by the Governor through the use of National Guard 
troops, and granted a preliminary injunction on Septem- 
ber 20, 1957, enjoining the Governor and the officers of 
the Guard from preventing the attendance of Negro 
children at Central High School, and from otherwise 
obstructing or interfering with the orders of the court in 
connection with the plan. 156 F. Supp. 220, affirmed, 
Faubus v. United States, 254 F. 2d 797. The National 
Guard was then withdrawn from the school. 

The next school day was Monday, September 23, 1957. 
The Negro children entered the high school that morn- 
ing under the protection of the Little Rock Police De- 
partment and members of the Arkansas State Police. But 
the officers caused the children to be removed from the 
school during the morning because they had difficulty 
controlling a large and demonstrating crowd which had 
gathered at the high school. 163 F. Supp., at 16. On 
September 25, however, the President of the United States 
dispatched federal troops to Central High School and 
admission of the Negro students to the school was thereby 
effected. Regular army troops continued at the high 
school until November 27, 1957. They were then re- 
placed by federalized National Guardsmen who remained 
throughout the balance of the school year. Eight of the 


Negro students remained in attendance at the school 
throughout the school year. 
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We come now to the aspect of the proceedings presently 
before us. On February 20, 1958, the School Board and 
the Superintendent of Schools filed a petition in the Dis- 
trict Court seeking a postponement of their program for 
desegregation. Their position in essence was that be- 
cause of extreme public hostility, which they stated had 
been engendered largely by the official attitudes and ac- 
tions of the Governor and the Legislature, the mainte- 
nance of a sound educational program at Central High 
School, with the Negro students in attendance, would be 
impossible. The Board therefore proposed that the 
Negro students already admitted to the school be with- 
drawn and sent to segregated schools, and that all further 
steps to carry out the Board’s desegregation program be 
postponed for a period later suggested by the Board to be 
two and one-half years. 

After a hearing the District Court granted the relief 
requested by the Board. Among other things the court 
found that the past year at Central High School had been 
attended by conditions of “chaos, bedlam, and turmoil”; 
that there were “repeated incidents of more or less serious 
violence directed against the Negro students and their 
property”; that there was “tension and unrest among the 
school administrators, the class-room teachers, the pupils, 
and the latters’ parents, which inevitably had an adverse 
effect upon the educational program”; that a school 
official was threatened with violence; that a “serious 
financial burden” had been cast on the School District; 
that the education of the students had suffered “and un- 
der existing conditions will continue to suffer”; that the 
Board would continue to need “military assistance or 
its equivalent”; that the local police department would 
not be able “to detail enough men to afford the necessary 
protection”; and that the situation was “intolerable.” 
163 F. Supp., at 20-25. 
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The District Court’s judgment was dated June 20, 1958. 
The Negro respondents appealed to the Court of Appeals 
for the Eighth Circuit and also sought there a stay of the 
District Court’s judgment. At the same time they filed 
a petition for certiorari in this Court asking us to review 
the District Court’s judgment without awaiting the dis- 
position of their appeal to the Court of Appeals, or of 
their petition to that court for a stay. That we declined 
todo. 357 U.S. 566. The Court of Appeals did not act 
on the petition for a stay but on August 18, 1958, after 
convening in special session on August 4 and hearing the 
appeal, reversed the District Court, —- F. 2d —. On 
August 21, 1958, the Court of Appeals stayed its mandate 
to permit the School Board to petition this Court for cer- 
tiorari. Pending the filing of the School Board’s petition 
for certiorari, the Negro respondents, on August 23, 1958, 
applied to Mr. Justice WHITTAKER, as Circuit Justice 
for the Eighth Circuit, to stay the order of the Court of 
Appeals withholding its own mandate and also to stay 
the District Court’s judgment. In view of the nature of 
the motions, he referred them to the entire Court. Recog- 
nizing the vital importance of a decision of the issues in 
time to permit arrangements to be made for the 1958-1959 
school year, see Aaron v. Cooper, 357 U. S. 566, 567, we 
convened in Special Term on August 28, 1958, and heard 
oral argument on the respondent’s motions, and also argu- 
ment of the Solicitor General who, by invitation, appeared 
for the United States as amicus curiae, and asserted that 
the Court of Appeals’ judgment was clearly correct on the 
merits, and urged that we vacate its stay forthwith. 
Finding that respondents’ application necessarily in- 
volved consideration of the merits of the litigation, we 
entered an order which deferred decision upon the motions 
pending the disposition of the School Board’s petition for 
certiorari, and fixed September 8, 1958, as the day on or 


1489 








1490 





CIVIL RIGHTS—1959 


before which such petition might be filed, and September 
11, 1958, for oral argument upon the petition. The peti- 
tion for certiorari, duly filed, was granted in open Court on 
September 11, 1958, —— U. S. —, and further arguments 
were had, the Solicitor General again urging the correct- 
ness of the judgment of the Court of Appeals. On Sep- 
tember 12, 1958, as already mentioned, we unanimously 
affirmed the judgment of the Court of Appeals in the 
per curiam opinion set forth in the margin at the outset 
of this opinion. 

In affirming the judgment of the Court of Appeals 
which reversed the District Court we have accepted with- 
out reservation the position of the School Board, the 
Superintendent of Schools, and their counsel that they 
displayed entire good faith in the conduct of these pro- 
ceedings and in dealing with the unfortunate and dis- 
tressing sequence of events which has been outlined. We 
likewise have accepted the findings of the District Court 
as to the conditions at Central High School during the 
1957-1958 school year, and also the findings that the 
educational progress of all the students, white and colored, 
of that school has suffered and will continue to suffer if 
the conditions which prevailed last year are permitted to 
continue. 

The significance of these findings, however, is to be con- 
sidered in light of the fact, indisputably revealed by the 
record before us, that the conditions they depict are 
directly traceable to the actions of legislators and execu- 
tive officials of the State of Arkansas, taken in their official 
capacities, which reflect their own determination to resist 
this Court’s decision in the Brown case and which have 
brought about violent resistance to that decision in 
Arkansas. In its petition for certiorari filed in this Court, 
the School Board itself describes the situation in this 
language: “The legislative, executive, and judicial de- 
partments of the state government opposed the desegre- 
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gation of Little Rock schools by enacting laws, calling 
out troops, making statements villifying federal law and 
federal courts, and failing to utilize state law enforce- 
ment agencies and judicial processes to maintain public 
peace.” 

One may well sympathize with the position of the 
Board in the face of the frustrating conditions which have 
confronted it, but, regardless of the Board’s good faith, 
the actions of the other state agencies responsible for 
those conditions compel us to reject the Board’s legal posi- 
tion. Had Central High School been under the direct 
management of the State itself, it could hardly be sug- 
gested that those immediately in charge of the school 
should be heard to assert their own good faith as a legal 
excuse for delay in implementing the constitutional rights 
of these respondents, when vindication of those rights was 
rendered difficult or impossible by the actions of other 
state officials. The situation here is in no different pos- 
ture because the members of the School Board and the 
Superintendent of Schools are local officials; from the 
point of view of the Fourteenth Amendment, they stand 
in this litigation as the agents of the State. 

The constitutional rights of respondents are not to be 
sacrificed or yielded to the violence and disorder which 
have followed upon the actions of the Governor and 
Legislature. As this Court said some 41 years ago in 
& unanimous opinion in a case involving another aspect 
of racial segregation: “It is urged that this proposed 
segregation will promote the public peace by prevent- 
ing race conflicts. Desirable as this is, and important 
as is the preservation of the public peace, this aim cannot 
be accomplished by laws or ordinances which deny 
rights created or protected by the Federal Constitution.” 
Buchanan v. Warley, 245 U. S. 60, 81. Thus law and 
order are not here to be preserved by depriving the Negro 
children of their constitutional rights. The record before 








1492 CIVIL RIGHTS—1959 


us clearly establishes that the growth of the Board’s dif- 
ficulties to a magnitude beyond its unaided power to 
control is the product of state action. Those difficulties, 
as counsel for the Board forthrightly conceded on the oral 
argument in this Court, can also be brought under control 
by state action. 

The controlling legal principles are plain. The com- 
mand of the Fourteenth Amendment is that no “State” 
shall deny to any person within its jurisdiction the equal 
protection of the laws. “A State acts by its legislative, its 
executive, or its judicial authorities. It can act in no 
other way. The constitutional provision, therefore, must 
mean that no agency of the State, or of the officers or 
agents by whom its powers are exerted, shall deny to any 
person within its jurisdiction the equal protection of the 
laws. Whoever, by virtue of public position under a State 
government . . . denies or takes away the equal protec- 
tion of the laws, violates the constitutional inhibition; 
and as he acts in the name and for the State, and is clothed 
with the State’s power, his act is that of the State. This 
must be so, or the constitutional prohibition has no mean- 
ing.” Ez parte Virginia, 100 U. S. 339, 347. Thus the 
prohibitions of the Fourteenth Amendment extend to 
all action of the State denying equal protection of the 
laws; whatever the agency of the State taking the action, 
see Virginia:v. Rives, 100 U. S. 313; Pennsylvania v. 
Board of Directors of City Trusts of Philadelphia, 353 
U. S. 230; Shelley v. Kraemer, 334 U.S. 1; or whatever 
the guise in which it is taken, see Derrington v. Plummer, 
240 F. 2d 922; Department of Conservation and Develop- 
ment v. Tate, 231 F. 2d 615. , In short, the constitutional 
rights of children not to be discriminated against in school 
admission on grounds of race or color declared by this 
Court in the Brown case can neither be nullified openly 
and directly by state legislators or state executive or judi- 
cial officers, nor nullified indirectly by them through 
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evasive schemes for segregation whether attempted 
“ingeniously or ingenuously.” Smith v. Texas, 311 U.S. 
128, 132.) & 

What has been said, in the light of the facts developed, 
is enough to dispose of the case. However, we should 
answer the premise of the actions of the Governor and 
Legislature that they are not bound by our holding in the 
Brown case. It is necessary only to recall some basic 
constitutional propositions which are settled doctrine. 

Article VI of the Constitution makes the Constitution 
the “supreme Law of the Land.” In 1803, Chief Justice 
Marshall, speaking for a unanimous Court, referring to 
the Constitution as “the fundamental and paramount law 
of the nation,” declared in the notable case of Marbury v. 
Madison, 1 Cranch 137, 177, that “It is emphatically the 
province and duty of the judicial department to say what 
the law is.” This decision declared the basic principle 
that the federal judiciary is supreme in the exposition 
of the law of the Constitution, and that principle has ever 
since been respected by this Court and the Country as a 
permanent and indispensable feature of our constitutional 
system. It follows that the interpretation of the Four- 
teenth Amendment enunciated by this Court in the Brown 
case is the supreme law of the land, and Art. VI of the 
Constitution makes it of binding effect on the States “any 
Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding.” Every state legislator and 
executive and judicial officer is solemnly committed by 
oath taken pursuant to Art. VI, [3 “to support this Con- 
stitution.” Chief Justice Taney, speaking for a unani- 
mous Court in 1859, said that this requirement reflected 
the framers’ “anxiety to preserve it [the Constitution] in 
full force, in all its powers, and to guard against resistance 
to or evasion of its authority, on the part of a State. . . .” 
Ableman v. Booth, 21 How. 506, 524. 
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No state legislator or executive or judicial officer can 
war against the Constitution without violating his under- 
taking to support it. Chief Justice Marshall spoke for a 
unanimous Court in saying that: “If the legislatures of 
the several states may, at will, annul the judgments of the 
courts of the United States, and destroy the rights ac- 
quired under those judgments, the constitution itself 
becomes a solemn mockery ....” United States v. 
Peters, 5 Cranch 115, 186. A Governor who asserts a 
power to nullify a federal court order is similarly re- 
strained. If he had such power, said Chief Justice Hughes, 
in 1932, also for a unanimous Court, “it is manifest that 
the fiat of a state Governor, and not the Constitution of 
the United States, would be the supreme law of the land; 
that the restrictions of the Federal Constitution upon 
the exercise of state power would be but impotent 
phrases... .” Sterling v. Constantin, 287 U. 8S. 378, 
397-398. 

It is, of course, quite true that the responsibility for 
public education is primarily the concern of the States, 
but it is equally true that such responsibilities, like all 
other state activity, must be exercised consistently with 
federal constitutional requirements as they apply to 
state action. The Constitution created a government 
dedicated to equal justice under law. The Fourteenth 
Amendment embodied and emphasized that ideal. 
State support of segregated schools through any arrange- 
ment, management, funds, or property cannot be squared 
with the Amendment’s command that no State shall deny 
to any person within its jurisdiction the equal protection 
of the laws. The right of a student not to be segregated 
on racial grounds in schools so maintained is indeed so 
fundamental and pervasive that it is embraced in the 
concept of due process of law. Bolling v. Sharpe, 347 
U.S. 497. The basic decision in Brown was unanimously 
reached by this Court only after the case had been briefed 
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and twice argued and the issues had been given the most 
serious consideration. Since the first Brown opinion three 
new Justices have come to the Court. They are at one 
with the Justices still on the Court who participated in 
that basic decision as to its correctness, and that deci- 
sion iS now unanimously reaffirmed. The principles 
announced in that decision and the obedience of the States 
to them, according to the command of the Constitution, 
are indispensable for the protection of the freedoms guar- 
anteed by our fundamental charter for all of us. Our 
constitutional ideal of equal justice under law is thus 
made a living truth. 
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EXHIBIT C TO STATEMENT OF SENATOR DOUGLAS 


TEXT OF 49 FEDERAL STATUTE PROVISIONS IN WHICH THE UNITED STATES Is 
AUTHORIZED TO SEEK INJUNCTIVE RELIEF 


By Mollie Z. Margolin, Legal Analyst, American Law Division, the Library of 
Congress, Legislative Reference Service, February 19, 1959 


1. Antitrust laws, restraining violation (15 U.S.C. 4) 


§ 4. Jurisdiction of courts; duty of district attorneys; procedure 


The several district courts of the United States are invested with juris- 
diction to prevent and restrain violations of sections 1-7 of this title: and 
it shall be the duty of the several district attorneys of the United States, 
in their respective districts, under the direction of the Attorney General, to 
institute proceedings in equity to prevent and restrain such violations. Such 
proceedings may be by way of petition setting forth the case and praying 
that such violation shall be enjoined or otherwise prohibited. When the 
parties complained of shall have been duly notified of such petition the 
court shall proceed, as soon as may be, to the hearing and determination 
of the case; and pending such petition and before final decree, the court 
may at any time make such temporary restraining order or prohibition as 
shall be deemed just in the premises. 


2. Associations engaged in catching and marketing aquatic products restrained 


from violating order to cease and desist monopolizing trade, (15 U.S.C. 522) 


§ 522. Monopolies or restraints of trade; service of complaint by Secretary 
of the Interior; hearing; order to cease and desist; jurisdiction of 
district court 

If the Secretary of the Interior shall have reason to believe that any such 
association monopolizes or restrains trade in interstate or foreign commerce 
to. such an extent that the price of any aquatic product is unduly enhanced 
by reason thereof, he shall serve upon such association a complaint stating 
his charge in that respect, to which complaint shall be attached, or contained 
therein, a notice of hearing, specifying a day and place not less than thirty 
days after the service thereof, requiring the association to show cause why 
an order should not be made directing it to cease and desist from monop- 
olization or restraint of trade. An association so complained of may at 
the time and place so fixed show cause why such order should not be entered. 
The evidence given on such a hearing shall be taken under such rules and 
regulations as the Secretary of the Interior may prescribe, reduced to writ- 
ing, and made a part of the record therein. If upon such hearing the 
Secretary of the Interior shall be of the opinion that such association monop- 
olizes or restrains trade in interstate or foreign commerce to such an ex- 
tent that the price of an aquatic product is unduly enhanced thereby, he 
shall issue and cause to be served upon the association an order reciting the 
facts found by him, directing such association to cease and desist from 
monopolization or restraint of trade. On the request of such association or 
if such association fails or neglects for thirty days to obey such order, the 
Secretary of the Interior shall file in the district court in the judicial dis- 
trict in which such association has its principal place of business a certified 
copy of the order and of all the records in the proceedings, together with 
a petition asking that the order be enforced, and shall give notice to the 
Attorney General and to said association of such filing. Such district court 
shall thereupon have jurisdiction to enter a decree affirming, modifying, or 
setting aside said order, or enter such other decree as the court may deem 
equitable, and may make rules as to pleadings and proceedings to be had 
in considering such order. The place of trial may, for cause or by consent 
of parties, be changed as in other causes. 

The facts found b¥ the Secretary of the Interior and recited or set forth 
in said order shall be prima facie evidence of such facts, but either party 
may adduce additional evidence. The Department of Justice shall have 
charge of the enforcement of such order. After the order is so filed in such 
district court and while pending for review therein, the court may issue a 
temporary writ of injunction forbidding such association from violating 
such order or any part thereof. The court shall, upon conclusion of its 
hearing, enforce its decree by a permanent injunction or other appropriate 
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remedy. Service of such complaint and of all notices may be made upon 
such association by service upon any officer, or agent thereof, engaged in 

; carrying on its business, or oy any attorney authorized to appear in such 
proceeding for such association and such service shall be binding upon such 
association, the officers and members thereof. 


of 38. Association of producers of agricultural products from restraining trade (7 
U.S.C. 292) 
§292. Monopolizing or restraining trade and unduly enhancing prices pro- 
hibited ; remedy and procedure 

ris- If the Secretary of Agriculture shall have reason to believe that any such 
and association monopolizes or restrains trade in interstate or foreign commerce 
tes to such an extent that the price of any agricultural product is unduly en- 
: to hanced by reason thereof, he shall serve upon such association a complaint 
uch stating his charge in that respect, to which complaint shall be attached, 
ving or contained therein, a notice of hearing, specifying a day and place not 
the less than thirty days after the service thereof, requiring the association to 
the show cause why an order should not be made directing it to cease and desist 
tion from monopolization or restraint of trade. An association so complained of 
ourt may at the time and place so fixed show cause why such order should not be 
n as entered. The evidence given on such a hearing shall be taken under such 
rules and regulations as the Secretary of Agriculture may prescribe, reduced 
‘ to writing, and made a part of the record therein. If upon such hearing the 
ined Secretary of Agriculture shall be of the opinion that such association 
522) monopolizes or restrains trade in interstate or foreign commerce to such an 
tary extent that the price of any agricultural product is unduly enhanced thereby, 
mm of he shall issue and cause to be served upon the association an order reciting 
the facts found by him, directing such association to cease and desist from 
monopolization or restraint of trade. On the request of such association or if 
such such association fails or neglects for thirty days to obey such order, the 
neFCe Secretary of Agriculture shall file in the district court in the judicial district 
inced in which such association has its principal place of business a certified copy 
ating of the order and of all the records in the proceeding, together with a petition 
nined asking that the order be enforced, and shall give notice to the Attorney 
hirty General and to said association of such filing. Such district court shall 
/ why thereupon have jurisdiction to enter a decree affirming, modifying, or setting 
Onep aside said order, or enter such other decree as the court may deem equitable, 
ay at and may make rules as to pleadings and proceeding to be had in considering 
tered. such order. The place of trial may, for cause or by consent of parties, be 
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: of such complaint and of all notices may be made upon such association by 
al dis- service upon any officer or agent thereof engaged in carrying on its business, 
rtified or on any attorney authorized to appear in such proceeding for such associ- 
r with ation, and such service shall be binding upon such association, the officers, 
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~ourt 

oe or 4-5. Atomic Energy Act, enjoining violation of act or regulation. (42 U.S.C.A., 
y deem sec. 2280 (superseding former 42 U.S.C. 1816) 

be had §2280. Injunction proceedings 

amames Whenever in the judgment of the Commission any person has engaged or 
t forth is about to engage in any acts or practices which constitute or will constitute 
r party a violation of any provision of this chapter, or any regulation or order 
il have issued thereunder, the Attorney General on behalf of the [ nited States may 
in such make application to the appropriate court for an order enjoining such acts 
issue & or practices, or for an order enforcing compliance with such provision, and 
iolating upon a showing by the Commission that such person has engaged or is about 
of its to engage in any such acts or practices, a permanent or temporary injunc- 


-opriate tion, restraining order, or other order may be granted. 
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6. Bridges over navigable water, injunction to enforce removal of bridge violat- 
ing act as to alteration of bridges. (33 U.S.C. 519) 


§517. Payment of share of United States 


When the Secretary shall have approved the general plans and specifica- 
tions for the alteration of such bridge and the guaranty with respect to the 
cost thereof, and shall have fixed the proportionate shares thereof as between 
the United States and the bridge owner, he shall furnish to the Secretary 
of the Treasury a certified copy of his approval of such plans and specifica- 
tions and guaranty, and of his order fixing the proportionate shares of the 
United States and of the bridge owner, and the Secretary of the Treasury 
shall thereupon set aside, out of any appropriation available for such pur- 
pose, the share of the United States payable under sections 511-523 of this 
title on account of the project. When the Secretary finds that such project 
has been completed in accordance with his order, he shall cause to be paid 
to the bridge owner, out of the funds so set aside, the proportionate share 
of the total cost of the project allocated to the United States: or he may, in 
his discretion, from time to time, cause payments to be made on such con- 
struction costs as the work progresses. The total payments out of Federal 
funds shall not exceed the proportionate share of the United States of the 
total cost of the project paid or incurred by the bridge owner, and, if such 
total cost exceeds the cost guaranteed by the bridge owner, shall not exceed 
the proportionate share of the United States of such guaranteed cost, except 
that if the cost of the work exceeds the guaranteed cost by reason of emer- 
gencies, condition beyond the control of the owner, or unforseen or unde- 
termined conditions, the Secretary may, after full review of all the circum- 
stances, provide for additional payments by the United States to help defray 
such excess cost to the extent he deems to be reasonable and proper, and 
shall certify such additional payments to the Secretary of the Treasury for 
payment. All payments to any bridge owner herein provided for shall be 
made by the Secretary of the Treasury through the Fiscal Service upon cer- 
tifications of the Secretary of the Army. 

7. Clayton Act, violation of enjoined (15 U.S.C. 25) 
§ 25. Restraining violations ; procedure 

The several district courts of the United States are invested with juris- 
diction to prevent and restrain violations of sections 12, 13, 14-21, and 22-27 
of this title, and it shall be the duty of the several district attorneys of the 
United States, in their respective districts, under the direction of the Art- 
torney General, to institute proceedings in equity to prevent and restrain 
such violations. Such proceedings may be by way of petition setting forth 
the case and praying that such violation shall be enjoined or otherwise 
prohibited. When the parties complained of shall have been duly notified 
of such petition, the court shall proceed, as soon as may be, to the hearing 
and determination of the case; and pending such petition, and before final 
decree, the court may at any time make such temporary restraining order 
or prohibition as shall be deemed just in the premises. Whenever it shall 
appear to the court before which any such proceeding may be pending that 
the ends of justice require that other parties should be brought before the 
court, the court may cause them to be summoned whether they reside in the 
district in which the court is held or not, and subpoenas to that end may be 
served in any district by the marshal thereof. 


8. Electric utility companies, compliance with law enforced by injunction (16 
U.S.C. 825m ) 


§ 825m. Restraining violations; mandamus to compel compliance with law; 
employment of attorneys 


(a) Whenever it shall appear to the Commission that any person is en- 
gaged or about to engage in any acts or practices which constitute or will 
constitute a violation of the provisions of this chapter, or of any rule, regu- 
lation, or order thereunder, it may in its discretion bring an action in the 
proper District Court of the United States, the district court of the United 
States for the District of Columbia, or the United States courts of any Terri- 
tory or other place subject to the jurisdiction of the United States, to enjoin 
such acts or practices and to enforce compliance with this chapter or any 
rule, regulation, or order thereunder, and upon a proper showing a perma- 
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rat nent or temporary injunction or decree or restraining order shall be granted 
without bond. The Commission may transmit such evidence as may be 
available concerning such acts or practices to the Attorney General, who, 
fica- in his discretion, may institute the necessary criminal proceedings under 
. the this chapter. : 120) ay rn 
veen (b) Upon application of the Commission the district courts of the United 
tary States, the district court of the IT nited States for the District of Columbia, 
fica- and the { nited States courts of any Territory or other place subject to the 
the | jurisdiction of the United States shall have jurisdiction to issue writs of 
sury mandamus commanding any person to comply with the provisions of this 
pur- chapter or any rule, regulation, or order of the Commission thereunder. 
this (c) The ¢ ommission may employ such attorneys as it finds necessary for 
rject proper legal aid and service of the Commission or its members in the con- 
paid duct of their work, or for proper representation of the public interests in 
hare investigations made by it or cases or proceedings pending before it, whether 
v. in at the Commission Ss own instance or upon complaint, or to appear for or 
eC represent the Commission in any case in court ; and the expenses of such 
leral employment shall be paid out of the appropriation for the Commission. 
f the 9, False advertisements, dissemination enjoined (15 U.S.C. 53) 
= §53. Same; temporary injunction—Power of Commission; jurisdiction of courts 
xcept (a) Whenever the Commission has reason to believe— 
“er- (1) that any person, partnership, or corporation is engaged in, or is 
inde- about to engage in, the dissemination or the causing of the dissemination 
‘culn- of any advertisement in violation of section 52 of this title, and 
efray (2) that the enjoining thereof pending the issuance of a complaint 
- and by the Commission under section 45 of this title, and until such com- 
‘y for plaint is dismissed by the Commission or set aside by the court on 
ill be review, or the order of the Commission to cease and desist made thereon 
n cer: has become final within the meaning of section 45 of this title, would 
be te the interest of the public: 
the commission by any of its attorneys designated by it for such purpose 
may bring suit in a district court of the United States or in the United 
States court of any Territory, to enjoin the dissemination or the causing 
juris- of the dissemination of such advertisement. Upon proper showing a 
29-97 temporary injunction or restraining order shall be granted without 
of the bond. Any such suit shall be brought in the district in which such 
1e At- person, partnership, or corporation resides or transacts business. 
a Eaception of periodical publications 
ae (b) Whenever it appears to the satisfaction of the court in the case of 
tified a hewspaper, magazine, periodical, or other publication, published at regular 
~aring intervals— a ’ : : q 
» final ( 1) that rest raining the dissemination of a false advertisement in any 
exter particular issue of such publication would delay the delivery of such 
shall issue after the regular time therefor, and 
x that (2) that such delay would be due to the method by which the manu- 
re the facture and distribution of such publication is customarily conducted 
in the by the publisher in accordance with sound business practice, and not 
ay be to any method or device adopted for the evasion of this section or to 
: prevent or delay the issuance of an injunction or restraining order with 
respect to such false advertisement or any other advertisement, 
m (16 the court shall exclude such issue from the operation of the restraining order 
or injunction. 
h law; 10. Freight forwarders, enforcement of laws, orders, rules, etc., by injunctions 
(49 U.S.C. 1017 (b) ) 
a §1017. Enforcement and procedure 
, regu- ‘ : * * . * . 
in the (b) If any freight forwarder fails to comply with or operates in viola- 
United tion of any provision of this chapter, or any rule, regulation, requirement, 
Terri- or order thereunder, or of any term or condition of any permit, the Com- 
enjoin mission or the Attorney General of the United States (or, in case of such 
or any an order, any party injured by the failure to comply therewith or by the 
perma- violation thereof) may apply to any district court of the United States 


having jurisdiction of the parties for the enforcement of such provision of 
40361 O—59— pt. 3——-5 
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this chapter or of such rule, regulation, requirement, order, term, or cop- 
dition; and such court shall have jurisdiction to enforce obedience thereto 
by a writ or writs of injunction or other process, mandatory or otherwise, 
restraining such freight forwarder and any officer, agent, employee, or 
representative thereof from further violation of such provision of this 
chapter or of such rule, regulation, requirement, order, term, or condition, 
and enjoining obedience thereto. 


13. 
11. Fur Products Labeling Act, to enjoin violations. (15 U.S.C.A., 1958 Supp., 


Sec. 69g.) 


§69g. Condemnation and injunction proceedings 


(a) (1) Any fur product or fur shall be liable to be proceeded against in 
the district court of the United States for the district in which found, 
and to be seized for confiscation by process of libel for condemnation, if 
the Commission has reasonable cause to believe such fur product or fur is 
being manufactured or held for shipment, or shipped, or held for sale or 
exchange after shipment, in commerce, in violation of the provision of 
sections 69-69j of this title, and if after notice from the Commission the 
provisions of said sections with respect to such fur product or fur are not 
shown to be complied with. Proceedings in such libel cases shall conform 
as nearly as may be to suits in rem in admiralty, and may be brought by 
the Commission. 

(2) If such fur products or furs are condemned by the court, they shall 
be disposed of, in the discretion of the court, by destruction, by sale, by 
delivery to the owner or claimant thereof upon payment of legal costs and 
charges and upon execution of good and sufficient bond to the effect that such 
fur or fur products will not be disposed of until properly marked, ad- 
vertised, and invoiced as required under the provisions of sections 69-69j 14. 
of this title: or by such charitable disposition as the court may deem proper. 

If such furs or fur products are disposed of by sale, the proceeds, less legal 
costs and charges, shall be paid into the Treasury of the United States as 
miscellaneous receipts. 

(b) Whenever the Commission has reason to believe that— 

(1) any person is violating, or is about to violate, sections 69a, 694d, 
or 69h(b) of this title; and 
(2) it would be to the public interest to enjoin such violation until 
complaint is issued by the Commission under the Federal Trade Com- 
mission Act and such complaint dismissed by the Commission or set 
aside by the court on review, or until order to cease and desist made 
thereon by the Commission has become final within the meaning of 
said Act, the Commission may bring suit in the district court of the 
United States or in the United States court of any Territory, for the 
district or Territory in which such person resides or transacts business, 
to enjoin such violation, and upon proper showing a temporary injunc- 
tion or restraining order shall be granted without bond. 
12. Inclosure of public lands, enjoining violation (43 U.S.C. 1062) 15 
§ 1062. Suits for violations of law 

It shall be the duty of the district attorney of the United States for the 
proper district, on affidavit filed with him by any citizen of the United States 
that section 1 of this chapter is being violated showing a description of the 
land inclosed with reasonable certainty, not necessarily by metes and bounds 
nor by governmental subdivisions of surveyed lands, but only so that the 
inclosure may be identified, and the persons guilty of the violation as nearly 
as may be, and by description, if the name cannot o reasonable inquiry be 
ascertained, to institute a civil suit in the proper United States district 
court, or territorial district court, in the name of the United States, and 
against the parties named or described who shall be in charge of or con- 
trolling the inclosure complained of as defendants; and jurisdiction is also 
conferred on any United States district court or territorial district court 
having jurisdiction over the locality where the land inclosed, or any part 
thereof, shall be situated, to hear and determine proceedings in equity, by 
writ of injunction, to restrain violations of the provisions of this chapter, 
and it shall be sufficient to give the court jurisdiction if service or original 
process be had in any civil proceeding on any agent or employee having 
charge or control of the inclosure ; and any suit brought under the provisions 
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of this section shall have precedence for hearing and trial over other cases 
on the civil docket of the court, and shall be tried and determined at the 
earliest practicable day. In any case if the inclosure shall be found to be 
unlawful, the court shall make the proper order, judgment, or decree for the 
destruction of the inclosure, in a summary way, unless the inclosure shall 
be removed by the defendant within five days after the order of the court. 


13. Investment advisers, violation of statute, rules and regulations governing, 


14. 


15. 


enjoined (15 U.S.C. 80b-9(e) ) 
§ 80b-9. Enforcement of subchapter 


* * * * * * = 


(e) Whenever it shall appear to the Commission that any person has en- 
gaged or is about to engage in any act or practice constituting a violation 
of any provision of this subchapter, or of any rule, regulation, or order 
hereunder, it may in its discretion bring an action in the proper district 
court of the United States, or the proper United States court of any Terri- 
tory or other place subject to the jurisdiction of the United States, to 
enjoin such acts or practices and to enforce compliance with this subchapter 
or any rule, regulation, or order hereunder. Upon a showing that such person 
has engaged or is about to engage in any such act or practice, a permanent 
or temporary injunction or decree or restraining order shall be granted 
without bond. The Commission may transmit such evidence as may be 
available concerning any violation of the provisions of this subchapter, or 
of any rule, regulation, or order thereunder, to the Attorney General, who, in 
his discretion, may institute the appropriate criminal proceedings under 
this subchapter. 


Gross misconduct or gross abuse of trust by investment companies, enjoined 
(15 U.S.C. 80a-35) 


§ 80a-—35. Injunctions against gross misconduct and abuse of trust 


The Commission is authorized to bring an action in the proper district 
court of the United States or United States court of any Territory or other 
place subject to the jurisdiction of the United States, alleging that a person 
serving or acting in one or more of the following capacities has been guilty, 
after August 22, 1940, and within five years of the commencement of the ac- 
tion, of gross misconduct or gross abuse of trust in respect of any registered 
investment company for which such person so serves or acts— 

(1) as officer, director, member of an advisory board, investment ad- 
viser, or depositor; or 

(2) as principal underwriter, if such registered company is an open- 
end company, unit investment trust, or face-amount certificate company. 

If the Commission's allegations of such gross misconduct or gross 
abuse of trust are established, the court shall enjoin such person from 
acting in such capacity or capacities either permanently or for such 
period of time as it in its discretion shall deem appropriate. 


Use of misleading name or title by investment company, enjoined (15 U.S.C. 
80a-—34 ) 


§ 80a-34. Unlawful representations and names 


(a) It shall be unlawful for any person, in issuing or selling any security 
of which a registered investment company is the issuer, to represent or imply 
in any manner whatsoever that such security or company has been guaran- 
teed, sponsored, recommended, or approved by the United States or any 
agency or officer thereof. 

(b) It shall be unlawful for any person registered under any section of 
this subchapter and sections 72(a) and 107(f) of Title 11 to represent or 
imply in any manner whatsoever that such person has been sponsored, rec- 
ommended, or approved, or that his abilities or qualifications have in any 
respect been passed upon by the United States or any agency or officer 
thereof. 

(ec) No provision of subsection (a) or (b) of this section shall be con- 
strued to prohibit a statement that a person or security is registered under 
this chapter, the Securities Act of 1933, or the Securities Exchange Act of 
1932, if such statement is true in fact and if the effect of such registration 
is not misrepresented. 
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(d) It shall be unlawful for any registered investment company hereafter 
to adopt as a part of the name or title of such company, or of any security 
of which it is the issuer, any word or words which the Commission finds 
and by order declares to be deceptive or misleading. The Commission js 
authorized to bring an action in the proper district court of the United States 
or United States court of any Territory or other place subject to the jurisdic. 
tion of the United States alleging that the name or title of any registered 
investment company, or of any security which it has issued, is materially 
deceptive or misleading. If the court finds that the Commission's allegg. 
tions in this respect, taking into consideration the history of the investment 
company and the length of time which it may have used any such name or 
title, are established, the court shall enjoin such investment company from 
continuing to use any such name or title. 


Violation of statute governing, or rules, regulations or orders of the S.B.C., 
by investment companies, enjoined (15 U.S.C. 80a-41) 
§ 80a-41. Enforcement of subchapter 

(a) The Commission may make such investigations as it deems necessary 
to determine whether any person has violated or is about to violate any pro- 
vision of this subchapter and sections 72(a) and 107(f) of Title 11 or of 
any rule, regulation, or order thereunder, or to determine whether any 
action in any court or any proceeding before the Commission shall be instj- 
tuted under this subchapter and sections 72(a) and 107(f) of title 11 
against a particular person or persons, or with respect to a particular trans- 
action or transactions. The Commission shall permit any person to file 
with it a statement in writing, under oath or otherwise as the Commission 
shall determine, as to all the facts and circumstances concerning the matter 
to be investigated. 

(b) For the purpose of any investigation or any other proceeding under 
this subchapter and sections 72(a) and 107(f) of Title II, any member of 
the Commission, or any officer thereof designated by it, is empowered to 
administer oaths and affirmations, subpena witnesses, compel their attend- 
ance, take evidence, and require the production of any books, papers, corre- 
spondence, memoranda, contracts, agreements, or other records which are 
relevant or material to the inquiry. Such attendance of witnesses and the 
production of any such records may be required from any place in any 
State or in any Territory or other place subject to the jurisdiction of the 
United States at any designated place of hearing. 

(c) In case of contumacy by, or refusal to obey a subpena issued to any 
person, the Commission may invoke the aid of any court of the United States 
within the jurisdiction of which such investigation or proceeding is carried 
on, or where such person resides or carries on business, in requiring the 
attendance and testimony of witnesses and the production of books, papers, 
correspondence, memoranda, contracts, agreements, and other records. And 
such court may issue an order requiring such person to appear before the 
Commission or member or officer designated by the Commission, there to 
produce records, if so ordered, or to give testimony touching the matter under 
investigation or in question; any failure to obey such order of the court may 
be punished by such court as a contempt thereof. All process in any such 
case may be served in the judicial district whereof such person is an inhabit 
ant or wherever he may be found. Any person who without just cause shall 
fail or refuse to attend and testify or to answer any lawful inquiry or to 
produce books, papers, correspondence, memoranda, contracts, agreements, 
or other records, if in his or its power so to do, in obedience to the subpena 
of the Commission shall be guilty of a misdemeanor, and upon conviction 
shall be subject to a fine of not more than $1,000 or to imprisonment for a 
term of not more one year, or both. 

(ad) No person shall be excused from attending and testifying or from pro- 
ducing books, papers, correspondence, memoranda, contracts, agreements 
or other records and documents before the Commission, or in obedience to 
the subpena of the Commission or any member thereof or any officer desig- 
nated by it, or in any cause or proceeding instituted by the Commission 
on the ground that the testimony or evidence documentary or otherwise 
required of him may tend to incriminate him or subject him to a penalty 
or forfeiture; but no individual shall be prosecuted or subject to any penalty 
or forfeiture for or on account of any transaction, matter, or thing ¢1- 
cerning which he is compelled to testify or produce evidence, documentary 
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after or otherwise, after having claimed his privilege against self-incrimination, 
‘urity except that such individual so testifying shall not be exempt from prosecu- 
tinds tion and punishment for perjury committed in so testifying. 

ion is (e) Whenever it shall appear to the Commission that any person has en- 
States gaged or is about to engage in any act or practice constituting a violation 
‘isdic- of any provision of this subchapter and sections 72(a) and 107(f) of 
stered Title II, or of any rule, regulation, or order thereunder, it may in its dis- 
rially cretion bring an action in the proper district court of the United States, or 
llega- the proper United States court of any Territory or other place subject to 
tment the jurisdiction of the United States, to enjoin such acts or practices and 
me or to enforce compliance with this subchapter and sections 72(a) and 107(f) 
from of Title II or any rule, regulation, or order thereunder. Upon a showing 


that such person has engaged or is about to engage in any such act or 

SEC. . practice, a permanent or temporary injunction or decree or restraining order 
a shall be granted without bond. In any proceeding under this subsection 
to enforce compliance with section 80a-—7 of this title, the court as a court of 

equity may, to the extent it deems necessary or appropriate, take exclusive 


essary jurisdiction and possession of the investment company or companies in- 
Ly pro- volved and the books, records, and assets thereof, wherever located; and 
| or of the court shall have jurisdiction to appoint a trustee, who with the approval 
er any of the court shall have power to dispose of any or all of such assets, sub- 
p insti- ject to such terms and conditions as the court may prescribe. The Com- 
itle 11 mission may transmit suhe evidence as may be available concerning any 
‘ trans- violation of the provisions of this subchapter and sections 72(a) and 107(f) 
to file of Title II, or of any rule, regulation, or order thereunder, to the Attorney 
nission General, who, in his discretion, may institute the appropriate criminal pro- 
matter ceedings under this subchapter and sections 72(a) and 107(f) of Title IT. 


unde 17. Fair Labor Standards Act, enjoining of violations (29 U.S.C. 217) 
} T 
nber of § 217. Injunction proceedings 


ered to The district courts, together with the District Court for the Territory of 
attend- Alaska, the United States District Court for the District of the Canal Zone, 
3, COrTe- and the District Court of the Virgin Islands shall have jurisdiction, for 
ich are cause shown, to restrain violations of section 215 of this title: Provided, 
and the That no court shall have jurisdiction, in any action brought by the Secretary 
In any of Labor to restrain such violations, to order the payment to employees of 
| of the unpaid minimum wages or unpaid overtime compensation or an additional 
+ equal amount as liquidated damages in such action. 
d Senien 18. Longshoremen’s and Harbor Workers’ Compensation Act, enforcement of 
carried order by injunction (33 U.S.C. 921(c) ) 
ring the § 921. Review of compensation orders 
, papers, 
ds. And : . ¥ 7 . , ’ 
fore the (c) If any employer or his officers or agents fails to comply with a com- 
there to pensation order making an award, that has become final, any beneficiary 
er under of such award or the deputy commissioner making the order, may apply 
yurt may for the enforcement of the order to the Federal district court for the judicial 
any such district in which the injury occurred (or to the United States District Court 
inhabit for the District of Columbia if the injury occurred in the District). If 
use shall the court determines that the order was made and served in accordance 
iry or to with law, and that such employer or his officers or agents have failed to 
reements, comply therewith, the court shall enforce obedience to the order by writ of 
- subpena injunction or by other proper process, mandatory or otherwise, to enjoin 
onviction upon such person and his officers and agents compliance with the order. 


ent for a 19. Import trade, prevention of restraint by injunction (15 U.S.C. 9) 


from pro- §9. Jurisdiction of courts; duty of district attorneys; procedure 


reements The several district courts of the United States are invested with juris- 
dience to diction to prevent and restrain violations of section 8 of this title; and it 
cer desig: shall be the duty of the several district attorneys of the United States, 
mmission in their respective districts, under the direction of the Attorney General, 
otherwise to institute proceedings in equity to prevent and restrain such violations. 
a penalty Such proceedings may be by way of petitions setting forth the case and 
vy penalty praying that such violations shall be enjoined or otherwise prohibited. 


hing . - When the parties complained of shall have been duly notified of such peti- 
‘umentary 
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20. 


zi. 


99 
—_ 


tion the court shall proceed, as soon as may be, to the hearing and deter. 
mination of the case; and pending such petition and before final decree, 
the court may at any time make such temporary restraining order or 
prohibition as shall be deemed just in the premises. 


Wool products, enjoining violation of labeling act (15 U.S.C. 68(e) ) 
§ 68. Definitions (as used in sections 68—68]j of this title) 


* * * * * * * 


(e) The term “wool product” means any product, or any portion of a 
product, which contains, purports to contain, or in any way is represented 
as containing wool, reprocessed wool, or reused wool. 


Securities Act, actions to restrain violations (15 U.S.C. 77t) 


§ 77t. Injunctions and prosecution of offenses 


(a) Whenever it shall appear to the Commission, either upon complaint 
or otherwise, that the provisions of this subchapter, or of any rule or regu- 
lation prescribed under authority thereof, have been or are about to be 
violated, it may, in its discretion, either require or permit such person to 
file with it a statement in writing, under oath, or otherwise, as to all the 
facts and circumstances concerning the subject matter which it believes 
to be in the public interest to investigate, and may investigate such facts, 

(b) Whenever it shall appear to the Commission that any person is en- 
gaged or about to engage in any acts or practices which constitute or will 
constitute a violation of the provisions of this subchapter, or of any rule or 
regulation prescribed under authority thereof, it may in its discretion, bring 
an action in any district court of the United States, United States court of 
any Territory, or the United States District Court for the District of Colum- 
bia to enjoin such acts or practices, and upon a proper showing a permanent 
or temporary injunction or restraining order shall be granted without bond. 
The Commission may transmit such evidence as may be available concern. 
ing such acts or practices to the Attorney General who may, in his discretion, 
institute the necessary criminal proceedings under this subchapter. Any 
such criminal proceeding may be brought either in the district wherein the 
transmittal of the prospectus or security complained of begins, or in the dis- 
trict wherein such prospectus or security is received. 

(c) Upon application of the Commission the district courts of the United 
States, the United States courts of any Territory, and the United States 
District Court for the District of Columbia, shall also have jurisdiction to 
issue writs of mandamus commanding any person to comply with the pro- 


visions of this subchapter or any order of the Commission made in pursuance 
thereof. 


Securities Exchange Act, restraint of violations (15 U.S.C. 78u) 


§ 78u. Investigations ; injunctions and prosecution of offenses 


(a) The Commission may, in its discretion, make such investigations as 
it deems necessary to determine whether any person has violated or is about 
to violate any provision of this chapter or any rule or regulation thereunder, 
and may require or permit any person to file with it a statement in writing, 
under oath or otherwise as the Commission shall determine, as to all the 
facts and circumstances concerning the matter to be investigated. The 
Commission is authorized, in its discretion, to publish information concern- 
ing any such violations, and to investigate any facts, conditions, practices, 
or matters which it may deem necessary or proper to aid in the enforce 
ment of the provisions of this chapter, in the prescribing of rules and regu- 
lations thereunder, or in securing information to serve as a basis for recom- 
mending further legislation concerning the matters to which this chapter 
relates. 

(b) For the purpose of any such investigation, or any other proceeding 
under this chapter, any member of the Commission or any officer designated 
by it is empowered to administer oaths and affirmations, subpena witnesses, 
compel their attendance, take evidence, and require the production of any 
books, papers, correspondence, memoranda, or other records which the 
Commission deems relevant or material to the inquiry. Such attendance 
of witnesses and the production of any such records may be required from 
any place in the United States or any State at any designated place of 
hearing. 
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deter. (c) In case of contumacy by, or refusal to obey a subpena issued to any 
ecree person, the Commission may invoke the aid of any court of the United 
er or States within the jurisdiction of which such investigation or proceeding is 


carried on, or where such person resides or carries on business, in requiring 
the attendance and testimony of witnesses and the production of books, 
papers, correspondence, memoranda, and other records. And such court may 
issue an order requiring such person to appear before the Commission or 
member or officer designated by the Commission, there to produce records, 


* if so ordered, or to give testimony touching the matter under investigation 
1 of a or in question; and any failure to obey such order of the court may be 
sented punished by such court as a contempt thereof. All process in any such case 
may be served in the judicial district whereof such person is an inhabitant or 
wherever he may be found. Any person who shall, without just cause, fail 
or refuse to attend and testify or to answer any lawful inquiry or to produce 
f books, papers, correspondence, memoranda, and other records, if in his power 
plaint so to do, in obedience to the subpena of the Commission, shall be guilty of a 
 regu- misdemeanor and, upon conviction, shall be subject to a fine of not more than 
to be $1,000 or to imprisonment for a term of not more than one year, or both. 
son to (d) No person shall be excused from attending and testifying or from 
all the producing books, papers, contracts, agreements, and other records and docu- 
alieves ments before the Commission, or in obedience to the subpena of the Com- 
facts. mission or any member thereof or any officer designated by it, or in any 
is en- ‘ause or proceeding instituted by the Commission, on the ground that the 
or will testimony or evidence, documentary or otherwise, required of him may tend 
rule or to incriminate him or subject him to a penalty or forfeiture; but no in- 
, bring dividual shall be prosecuted or subject to any penalty or forfeiture for or 
vurt of on account of any transaction, matter, or thing concerning which he is com- 
Colum- pelled, after having claimed his privilege against self-incrimination, to testi- 
nanent fy or produce evidence, documentary or otherwise, except that such in- 
t bond. dividual so testifying shall not be exempt from prosecution and punishment 
yncern- for perjury committed in so testifying. 
retion (e) Whenever it shall appear to the Commission that any person is en- 
Any gaged or about to engage in any acts or practices which constitute or will 
pin the constitute a violation of the provisions of this chapter, or of any rule or 
he dis- regulation thereunder, it may in its discretion bring an action in the 
proper district court of the United States, the United States District Court 
United for the District of Columbia, or the United States courts of any Territory or 
States other place subject to the jurisdiction of the United States, to enjoin such 
‘tion to acts or practices, and upon a proper showing a permanent or temporary in- 
he pro- junction or restraining order shall be granted without bond. The Commis- 
-suance sion may transmit such evidence as may be available concerning such acts 
or practices to the Attorney General, who may, in his discretion, institute 
the necessary criminal proceedings under this chapter. 
(f) Upon application of the Commission the district courts of the United 
States, the United States District Court for the District of Columbia and the 
ies on United States courts of any Territory or other place subject to the juris- 
3 about diction of the T nited States, shall also have jurisdiction to issue writs of 
eunder. mandamus commanding any person to comply with the provisions of this 
writing chapter or any order of the ( ommission made in pursuance thereof or with 
all the any undertaking contained in a registration statement as provided in sub- 
| The section (d) of section 780 of this title. 
oncern- 23. Stockyards, injunction to enforce order of Secretary of Agriculture (7 U.S.C. 
‘actices, 216) 
Pe § 216. Proceedings to enforce orders; injunction 
 recom- If any stockyard owner, market agency, or dealer fails to obey any order 
chapter of the Secretary other than for the payment of money while the same is in 
effect, the Secretary, or any party injured thereby, or the United States by 
ceeding its Attorney General, may apply to the district court for the district in 
ignated which such person has his principal place of business for the enforcemnt of 
tnesses, such order. If after hearing the court determines that the order was law- 
of any fully made and duly served and that such person is in disobedience of the 
ich the same, the court shall enforce obedience to such order by a writ of injunction 
endance or other proper process, mandatory or otherwise, to restrain such person, 
od from his officers, agents, or representatives from further disobedience of such 


place of order or to enjoin upon him or them obedience to the same. 
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24. Submarine cables, to enjoin landing or operation (47 U.S.C. 36) 
§ 36. Same; preventing landing or operating of cables. 

The President is empowered to prevent the landing of any cable about to 
be landed in violation of sections 34 to 39 of this title. When any such cable 
is about to be or is landed or is being operated without a license, any dis- 
trict court of the United States exercising jurisdiction in the district ip 
which such cable is about to be or is landed, or any district court of the 
United States having jurisdiction of the parties, shall have jurisdiction, at 
the suit of the United States, to enjoin the landing or operation of such 
cable or to compel, by injunction, the removal thereof. 

Or 


25. Sugar quota, to restrain violations (7 U.S.C. 608a(6) ) 


§ 608a. Sugar quotas—Establishment and regulation of quotas 
= * x * * * s 
Jurisdiction of district courts 


(6) The several district courts of the United States are vested with 
jurisdiction specifically to enforce, and to prevent and restrain any person 
from violating any order, regulation, or agreement, heretofore or hereafter 
made or issued pursuant to sections 601-608, 608a, 608b, 608c, 608d-612. 
613, 614-619, 620, 623 and 624 of this title, in any proceeding now pending or 
hereafter brought in said courts. 


26. Water Carricrs in interstate and foreign commerce, injunctions for viola- 
tions of orders of 1.0.0. (49 U.S.C. 916(b) ) 


§ 916. Enforcement and procedure 
* * * + * * ~ 


(b) If any water carrier fails to comply with or operates in violation 
of any provision of this chapter (except provisions as to the reasonable- 
ness of rates, fares, or charges, and the discriminatory character thereof), 
or any rule, regulation, requirement, or order thereunder (except an order 
for the payment of money), or of any term or condition of any certificate or 
permit, the Commission or the Attorney General of the United States (or, 
in case of such an order, any party injured by the failure to comply there- 
with or by the violation thereof) may apply to any district court of the 
United States having jurisdiction of the parties for the enforcement of 
such provision of this chapter or of such rule, regulation, requirement, order, 
term, or condition; an@ such court shall have jurisdiction to enforce 
obedience thereto by a writ or writs of injunction or other process, manda- 
tory or otherwise, restraining such carrier and any officer, agent, employee, 
or representative thereof from further violation of such provision of this 
chapter or of such rule, regulation, requirement, order, term, or condition 
and enjoining obedience thereto. 


i} 
~I 


Flammable Fabrics Act, to enjoin violations (15 U.S.C. (1958 Supp.) 1195) 


§1195. Injunction and condemnation proceedings—Temporary injunction; 

venue 

(a) Whenever the Commission has reason to believe that any person is 
violating or is about to violate section 1192 of this title, and that it would be 
in the public interest to enjoin such violation until complaint under the Fed- 
eral Trade Commission Act is issued and dismissed by the Commission or 
until order to cease and desist made thereon by the Commission has be- 
come final within the meaning of the Federal Trade Commission Act or is 
set aside by the court on review, the Commission may bring suit in the 
district court of the United States or in United States court of any Terri- 
tory for the district or Territory in which such person resides or transacts 
business, to enjoin such violation and upon proper showing a temporary in- 
junction or restraining order shall be granted without bond. 


Process of libel for seizure and confiscation; manner of procedure; consoli- 
dation of trials 
(b) Whenever the Commission has reason to believe that any article of 
wearing apparel has been manufactured or introduced into commerce or 
any fabric has been introduced in commerce in violation of section 1192 of 
this title, it may institute proceedings by process of libel for the seizure 
and confiscation of such article of wearing apparel or fabric in any district 
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court of the United States within the jurisdiction of which such article of 
wearing apparel or fabric is found. Proceedings in cases instituted under the 
authority of this section shall conform as nearly as may be to proceedings in 


rem in admiralty, except that on demand of either party and in the dis- 
it to cretion of the court, any issue of fact shall be tried by jury. Whenever such 
‘able proceedings involving identical articles of wearing apparel or fabrics are 
| dis- pending in two or more jurisdictions, they may be consolidated for trial by 
et in order of any such court upon application seasonably made by any party in 
E the interest upon notice to all other parties in interest. Any court granting an 
nh, at order of consolidation shall cause prompt notification thereof to be given 
such to other courts having jurisdiction in the cases covered thereby and the 
clerks of such other courts shall transmit all pertinent records and papers 
to the court designated for the trial of such consolidated proceedings. 
Application by defendant for representative samples of seized materials 
: (c) In any such action the court upon application seasonably made before 
trial shall by order allow any partiy in interest, his attorney or agent, to 
with obtain a representative sample of the article of wearing apparel or fabric 
seized. 
erson 
oafter Disposal of condemned materials 
1-612, (d) If such articles of wearing apparel or fabrics are condemned by the 
ing or 


court they shall be disposed of by destruction, by delivery to the owner or 
claimant thereof upon payment of court costs and fees and storage and 
viola- other proper expenses and upon execution of good and sufficient bond to the 

effect that such articles of wearing apparel or fabrics will not be disposed 
of for wearing apparel purposes until properly and adequately treated or 
processed so as to render them lawful for introduction into commerce, or 


~ by sale upon execution of good and sufficient bond to the effect that such 
ylation articles of wearing apparel or fabrics will not be disposed of for wearing 
mable- apparel purposes until properly and adequately treated or processed so as 
oreof) to render them lawful for introduction into commerce. If such products are 
- order disposed of by sale the proceeds, less costs and charges, shall be paid into 
rate or the Treasury of the United States. 
wh 28. National Housing Act, injunction against violation (12 U.S.C. 1731b) 

there- seas ‘ : . 3 , ; 
of the §1731b. Prohibition against use of insured multifamily housing for transient 
ent of or hotel purposes—Intent of Congress 
, order, (a) The Congress declares that it has been its intent since the enactment 


enforce of the National Housing Act that housing built with the aid of mortgages 
manda- insured under that Act is to be used principally for residential use; and 


iployee, that this intent excludes the use of such housing for transient or hotel pur- 
of this poses while such insurance on the mortgage remains outstanding. 
ndition Exceptions to prohibition 

. (b) Notwithstanding any other provisions of this Act, no new, existing, 
) 1195) or rehabilitated multifamily housing with respect to which a mortgage is 
metion: insured under this Act shall be operated for transient or hotel purposes 

unless (1) on or before May 28, 1954, the Commissioner has agreed in writ- 

eraon is ing to the rental of all ora portion of the accommodations in the project for 
vould be transient or hotel purposes (in which case no accommodations in excess of 
he Fed- the number so agreed to by the ¢ ommissioner shall be rented on such basis), 
ssion or or (2) the project covered by the insured mortgage is located in an area 
has be which the Commissioner determines to be a resort area, and the C ommis- 
Let or is sioner finds that prior to May 28, 1954, a portion of the accommodations in 
t in the the project had been made available for rent for transient or hotel purposes 
y Terti- (in which cuse no accommodations in excess of the number which had been 
ransacts made available for such use shall be rented on such basis. ) 


wary in- Certification as to use as requisite for insurance; exceptions to prohibition 


against insuring 


 consoli- (c) Notwithstanding any other provision of this Act, no mortgage with 

respect to multifamily housing shall be insured under this Act (except pur- 
rticle of suant toa commitment to insure issued prior to August 2, 1954) and (except 
merce or as to housing coming within the provisions of clause (1) or clause (2) of 
1 1192 of subsection (b) of this section) no mortgage with respect to multifamily 
e seizure housing shall be insured for an additional term, unless (1) the mortgagor 


y district certifies under oath that while such insurance remains outstanding he will 
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not rent, or permit the rental of, such housing or any part thereof for 
transient or hotel purposes, and (2) the Commissioner has entered into such 
contract with, or purchased such stock of, the mortgagor as the Commissioner 
deems necessary to enable him to prevent or terminate any use of such prop- 
erty or project for transient or hotel purposes while the mortgage insurance 
remains outstanding. 


Enforcement by Commissioner 


(d) The Commissioner is authorized and directed to enforce the provisions 
of this section by all appropriate means at his disposal, as to all existing 
multifamily housing with respect to which a mortgage was insured under 
this Act prior to August 2, 1954, as well as to all multifamily housing with 
respect to which a mortgage is hereafter insured under this Act: Provided, 
That no criminal penalty shall, by reason of enactment of this section, be 
applicable to the rental or operation of any such existing multifamily housing 
in violation of any provision of subsection (b) of this section at any time 
prior to August 2, 1954. 


Definitions 


(e) As used in this section, (1) the term “rental for transient or hotel 
purposes” shall have such meaning as prescribed by the Commissioner but 
rental for any period less than thirty days shall in any event constitute 
rental for such purposes, and (2) the term “multifamily housing” shall mean 
(i) a property held by a mortgagor upon which there are located five or 
more single family dwellings, or upon which there is located a two-, three-, 
or four-family dwelling, or (ii) a property or project covered by mortgage 
insured or to be insured under section 1713 of this title, under section 1715e 
of this title with respect to any property or project of a corporation or trust 
of the character described in paragraph (1) of subsection (a) thereof under 
section 1715k of this title if the mortgage is within the provisions of para- 
graph (3) (B) of subsection (d) thereof, under section 1715 1 of this title 
if the mortgage is within the provisions of paragraph (3) of subsection (d) 
thereof, under section 1743, 1748b, or 1750g of this title, or (iii) a project 
with respect to which an insurance contract pursuant to subchapter VII of 
this chapter is outstanding. 

Investigation after notice of violation; cease order 

(f) Promptly after receipt of written notice that any portion of any build- 
ing is being rented or operated in violation of any provision of this section 
or of any rule or regulation lawfully issued thereunder, the Commissioner 
shall investigate the existence of the facts alleged in the written notice and 
shall order such violation, if found, to exist, to cease forthwith. 


Prosecution by Attorney General for continued violation 


(g) If such violation does not cease in accordance with such order, the 
Commissioner shall forward the complaint to the Attorney General of the 
United States for prosecution of such civil or criminal action, if any, which 
the Attorney General may find to be involved in such violation. 

Judicial procedure for injunction or other order 

(h) Whenever he finds a violation of any provision of this section has 
occurred or is about to occur, the Attorney General shall petition the district 
court of the United States or the district court of any Territory or other 
place subject to United States jurisdiction within whose jurisdictional limits 
the person doing or committing the acts or practices constituting the alleged 
violation of this section shall be found, for an order enjoining such acts or 
practices, and upon a showing by the Attorney General that such acts or 
practices constituting such violation have been engaged in or are about to 
be engaged in, a permanent or temporary injunction, restraining order, or 
other order, with or without such injunction or restraining order, shall be 
granted without bond. 


Injunctive relief for hotel owners 


(i) Any person owning or operating a hotel within a radius of fifty miles 
of a place where a violation of any provision of this section has occurred 
or is about to occur, or any group or association of hotel owners or operators 
within said fifty-mile radius at his or their sole charge or cost, may petition 
any district court of the United States or the district court of any Territory 
or other place subject to United States jurisdiction within whose jurisdic- 


29. 


CIVIL RIGHTS—1959 1509 


for tional limits the person doing or committing the acts or practices constituting 
such the alleged violation of this section shall be found, for an order enjoining 
ner such acts or practices, and, upon a showing that such acts or practices con- 
rop- stituting such violation have been engaged in or are about to be engaged in, 
ince a permanent or temporary injunction, restraining order, or other order, 


with or without such injunction or restraining order, shall be granted. 


Jurisdiction of district courts 


‘ions (j) The several district courts of the United States and the several dis- 
‘ting trict courts of the Territories of the United States or other place subject to 
nder Uniied States jurisdiction, within whose jurisdictional limits the person 
with doing or committing the acts or practices constituting the alleged violation 
ided, shall be found, shall, wheresoever such acts or practices may have been done 
1, be or committed, have full power and jurisdiction to hear, try, and determine 
ising ) such matters under subsections (h) and (i) of this section. 

time 


299, Packers violating cease and desist orders of the Secretary of Agriculture 
under the Packers and Stockyards Act, 1921; injunction to restrain (7 
U.S.C. 194) 


hotel § 194. Conclusiveness of order; appeal and review; temporary and final 
r but injunction 

itute (a) An order made under section 193 of this title shall be final and con- 
nean clusive unless within thirty days after service the packer appeals to the 
re Or court of appeals for the circuit in which he has has his principal place of 
iree-, business, by filing with the clerk of such court a written petition praying 
Gage that the Secretary's order be set aside or modified in the manner stated in 
7 15e the petition, together with a bond in such sum as the court may determine, 
trust conditioned that such packer will pay the costs of the proceedings if the 
inder court so directs. 

para- (b) The clerk of the court shall immediately cause a copy of the petition 
7: to be delivered to the Secretary, and the Secretary shall thereupon file in 


; the court the record in such proceedings, as provided in section 2112 of 
oject Title 28. If before such record is filed the Secretary amends or sets aside 


II of his report or order, in whole or in part, the petitioner may amend the petition 
within such time as the court may determine, on notice to the Secretary. 

(c) At any time after such petition is filed, the court, on application 
vuild- of the Secretary, may issue a temporary injunction, restraining, to the ex- 
ction tent it deems proper, the packer and his officers, directors, agents, and em- 
loner ployees, from violating any of the provisions of the order pending the final 
> and determination of the appeal. 

(d) The evidence so taken or admitted, and filed as aforesaid as a part 
of the record, shall be considered by the court as evidence in the case. The 
proceedings in such cases in the court of appeals shall be made a preferred 

r, the cause and shall be expedited in every way. 
f the (e) The court may affirm, modify, or set aside the order of the Secretary. 
vhich (f) If the court determines that the just and proper disposition of the 
case requires the taking of additional evidence, the court shall order the 
hearing to be reopened for the taking of such evidence, in such manner 
and upon such terms and conditions as the court may deem proper. The 
nD has Secretary may modify his findings as to the facts, or make new findings, by 
strict reasen of the additional evidence so taken, and he shall file such modified 
other or new findings and his recommendations, if any, for the modification or 
limits setting aside of his order, with the return of such additional evidence. 
lleged (g) If the court of appeals affirms or modifies the order of the Secretary, 
ets or its decree shall operate as an injunction to restrain the packer, and his of- 
ets or ficers., directors, agents, and employees from violating the provisions of such 
yut to order or such order as modified. 
er, OF (h) The court of appeals shall have jurisdiction. which upon the filing 
all be of the record with it shall be exclusive, to review, and to affirm, set aside, 
or modify, such orders of the Secretary, and the decree of such court shall 
be final except that it shall be subject to review by the Supreme Court of 
miles the United States upon certiorari, as provided in section 1254 of Title 28, 
urred if such writ is duliy applied for within sixty days after entry of the de- 
rators cree. The issue of such writ shall not operate as a stay of the decree of 
‘tition the court of appeals, insofar as such decree operates as an injunction unless 
ritory so ordered by the Supreme Court. As amended Aug. 28, 1958, P.L. 85-791, 


risdic- $6 (b), (c), 72 Stat. 944. 
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30. 


32. 


34. 


Live poultry dealers and handlers, injunction to restrain unfair, deceptive, 
and fraudulent practices (7 U.S.C. 218¢c) 
§ 218 c. Applications of other provisions of chapter to this subscriber 
The provisions of sections 206-217 and 221-224 of this title shall be ap. 
plicable to licensees with respect to services and facilities covered by sec- 
tions 218—-218d of this title and the rates, charges, and rentals therefor 
except that the schedules of rates, charges, and rentals shall be posed in 
the place of business of the licensee as prescribed in regulations made by 
the Secretary. 
Federal Trade Commission powers adopted for enforcement of Packers and 
Stockyards Act, 1921 (7 U.S.C. 222) 


§ 222. Federal Trade Commission powers adopted for enforcement of chapter 

For the efficient execution of the provisions of this chapter, and in order 
to provide information for the use of Congress, the provisions (including 
penalties) of sections 46 and 48-50 of Title 15, are made applicable to the 
jurisdiction, powers, and duties of the Secretary in enforcing the provisions 
of this chapter and to any person subject to the provisions of this chapter, 
whether or not a corporation. The Secretary, in person or by such agents as 
he may designate, may prosecute any inquiry necessary to his duties under 
this chapter in any part of the United States. 


Perishable commodities, injunction to restrain unlicensed commission mer- 
chant, dealer, or broker from continuing business in (7 U.S.C. 499h(d) ) 


§ 499h. Grounds for suspension or revocation of license—Authority of 
Secretary 
* * * * * % * 


Injunction 

(d) In addition to being subject to the penalties proyided by section 
499c(a) of this title, any commission merchant, dealer, or broker who en- 
gages in or operates such business without a valid and effective license from 
the Secretary shall be liable to be proceeded against in any court of compe 
tent jurisdiction in a suit by the United States for an injunction to restrain 
such defendant from further continuing so to engage in or operate such busi- 
ness, and, if the court shall find that the defendant is continuing to engage 
in such business without a valid and effective license, the court shall issue 
an injunction to restrain such defendant from continuing to engage in or 
to operate such business without such license. 


Seeds, enforcement of order to cease and desist violation of labelling and 
analysis provisions (7 U.S.C. 1601) 


§ 1601. Enforcement of order 

If any person against whom an order is issued under section 1599 of this 
title fails to obey the order the Secretary of Agriculture, or the United 
States, by its Attorney General, may apply to the United States court of 
appeals, within the circuit where the person against whom the order was 
issued resides or has his principal place of business, for the enforcement 
of the order, and shall certify and file with its application a full and accurate 
transcript of the record in such proceedings, including the complaint, the 
evidence, the report, and the order. Upon such filing of the application and 
transcript the court shall cause notice thereof to be served upon the person 
against whom the order was issued. The evidence to be considered, the 
procedure to be followed, and the jurisdiction of the court shall be the same 
as provided in section 1600 of this title for applications to set aside or modify 
orders. 

The proceedings in such cases shall be made a preferred cause and shall 
be expedited in every way. 
Federal Trade Commission, writ of mandamus to enforce orders of (15 

U.S.C. 49) 
§ 49. Documentary evidence; depositions ; witnesses 


For the purposes of sections 41-46 and 47-58 of this title the commission, 
or its duly authorized agent or agents, shall at all reasonable times have 
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tive, access to, for the purpose of examination, and the right to copy any docu- 

mentary evidence of any corporation being investigated or proceeded 

against; and the commission shall have power to require by subpoena the 
. ap attendance and testimony of witnesses and the production of all such docu- 
ner mentary evidence relating to any matter under investigation. Any mem- 
efor ber of the commission may sign subpoenas, and members and examiners of 
4 te the commission may administer oaths and affirmations, examine witnesses, 
le by and receive evidence. 


Such attendance of witnesses, and the production of such documentary 
evidence, may be required from any place in the United States, at any 
} and designated place of hearing. And in case of disobedience to a subpoena 
the commission may invoke the aid of any court of the United States in 
requiring the attendance and testimony of witnesses and the production 


ipter of documentary evidence. 

order Any of the district courts of the United States within the jurisdiction 
iding of which such inquiry is carried on may, in case of contumacy or re- 
» the fusal to obey a subpoena issued to any corporation or other person, issue 
sions an order requiring such corporation or other person to appear before the 
pter, commission, or to produce documentary evidence if so ordered, or to give 
its as evidence touching the matter in question: and any failure to obey such 
inder order of the court may be punished by such court as a contempt thereof. 

Upon the application of the Attorney General of the United States, at 

mer- the request | of the commission, the district courts of the United States 
)) shall have jurisdiction to issue writs of mandamus commanding any per- 

son or corporation to comply with the provisions of sections 41-46 and 47-58 
‘yy of of this title or any order of the commission made in pursuance thereof. 
The commission may order testimony to be taken by deposition in any 
proceeding or investigation pending under sections 41-46 and 47-58 of this 
title at any stage of such proceeding or investigation. Such depositions 
may be taken before any person designated by the commission and having 
ction power to administer oaths. Such testimony shall be reduced to writing 
1O en- by the person taking the deposition, or under his direction, and shall 
from then be subscribed by the deponent. Any person may be compelled to ap- 
ympe- pear and depose and to produce documentary evidence in the same man- 
‘train ner as witnesses may be compelled to appear and testify and produce 
busi- documentary evidence before the commission as hereinbefore provided. 
ngage Witnesses summoned before the commission shall be paid the same fees 
issue and mileage that are paid witnesses in the courts of the United States, and 
in or Witnesses whose depositions are taken and the persons taking the same shall 

severally be entitled to the same fees as are paid for like services in the 
9 and courts of the United States. 

No person shall be excused from attending and testifying or from produc- 
ing documentary evidence before the commission or in obedience to the 
subpoena of the commission on the ground or for the reason that the testi- 

f this mony or evidence, documentary or otherwise, required of him may tend to 

ited criminate him or subject him to a penalty or forfeiture. But no natural 

art of person shall be prosecuted or subjected to any penalty or forfeiture for or 

r was on account of any transaction, matter, or thing concerning which he may 

ement testify, or produce evidence, documentary or otherwise, before the commis- 

ourate sion in obedience to a subpoena issued by it: Provided, That no natural 

it, the person so testifying shall be exempt from prosecution and punishment for 

n and perjury committed in so testifying. 

an 35. Unfair methods of competition in export trade, (15 U.S.C. 64) 

aa § 64. Unfair methods of competition in export trade 

nodify The prohibition against “unfair methods of competition” and the remedies 
provided for enforcing said prohibition contained in the Federal Trade 

1 shall Commission Act shall be construed as extending to unfair methods of com- 
petition used in export trade against competitors engaged in export trade, 

is even though the acts constituting such unfair methods are done without the 
of (Io territorial jurisdiction of the United States. 
Lission, 


s have 
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36. Interstate transportation of petroleum products, restraining violations ; civil 





and criminal proceedings, (15 U.S.C. 715i) 


§ 715i. Restraining violations; civil and criminal proceedings; jurisdiction 
of District Courts; review 

(a) Upon application of the President, by the Attorney General, the 
United States District Courts shall have jurisdiction to issue mandatory 
injunctions commanding any person to comply with the provisions of this 
chapter or any regulation issued thereunder. 

(b) Whenever it shall appear to the President that any person is engaged 
or about to engage in any acts or practices that constitute or will constitute 
a violation of any provision of this chapter or of any regulation thereunder, 
he may in his discretion, by the Attorney General, bring an action in the 
proper United States District Court to enjoin such acts or practices, and 
upon a proper showing a permanent or temporary injunction or restraining 
order shall be granted without bond. 

(c) The United States District Courts shall have exclusive jurisdiction 
of violations of this chapter or the regulations thereunder, and of all suits 
in equity and actions at law brought to enforce any liability or duty created 
by, or to enjoin any violation of, this chapter or the regulations thereunder. 
Any criminal proceeding may be brought in the district wherein any act or 
transaction constituting the violation occurred. Any suit or action to en- 
force any liability or duty created by this chapter or regulations thereunder, 
or to enjoin any violation of this chapter or any regulation thereunder, may 
be brought in any such district or in the district wherein the defendant is 
found or is an inhabitant or transacts business, and process in such Cases 
may be served in any other district of which the defendant is an inhabitant 
or wherever the defendant may be found. Judgments and decrees so ren- 
dered shall be subject to review as provided in sections 1254 and 1291-1294 
of Title 28. 


Natural gas, transportation and sale in interstate commerce; enjoining viola- 
tions (15 U.S.C. 717s) 


§ 717s. Enforcement of chapter; regulations and orders 


(a) Whenever it shall appear to the Commission that any person is en- 
gaged or about to engage in any acts or practices which constitute or will 
constitute a violation of the provisions of this chapter, or of any rule, regu 
lation, or order thereunder, it may in its discretion bring an action in the 
proper district court of the United States, the District Court of the United 
States for the District of Columbia, or the United States courts of any Terri- 
tory or other place subject to the jurisdiction of the United States, to enjoin 
such acts or practices and to enforce compliance with this chapter or any 
rule, regulation, or order thereunder, and upon a proper showing a perma- 
nent or temporary injunction or decress or restraining order shall be granted 
without bond. The Commission may transmit such evidence as may be avail- 
able concerning such acts or practices or concerning apparent violations of 
the Federal antitrust laws to the Attorney General, who, in his discretion, 
may institute the necessary criminal proceedings. 

(b) Upon application of the Commission the district courts of the United 
States, the District Court of the United States for the District of Columbia, 
and the United States courts of any Territory or other place subject to the 
jurisdiction of the United States shall have jurisdiction to issue writs of 
mandamus commanding any person to comply with the provisions of this 
chapter or any rule, regulation, or order of the Commission thereunder. 

(c) The Commission may employ such attorneys as it finds necessary for 
proper legal aid and service of the Commission or its members in the conduct 
of their work, or for proper representation of the public interest in investiga- 
tions made by it, or cases or proceedings pending before it, whether at the 
Commission’s own instance or upon complaint, or to appear for or represent 
the Commission in any case in court; and the expenses of such employment 
shall be paid out of the appropriation for the Commission. 
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38. Regulation of the development of water power and resources; proceedings in 


equity to prevent violations of license (16 U.S.C. 820) 


§ 820. Proceedings in equity for revocation of license or to prevent viola- 
tions of license 

The Attorney General may, on request of the commission or of the Secre- 
tary of War, institute proceedings in equity in the district court of the United 
States in the district in which any project or part thereof is situated for the 
purpose of revoking for violation of its terms any permit or license issued 
hereunder, or for the purpose of remedying or correcting by injunction, 
mandamus, or other process any act of commission or omission in violation 
of the provisions of this title or of any lawful regulation or order promulgated 
hereunder. The district courts shall have jurisdiction over all of the above- 
mentioned proceedings and shall have power to issue and execute all neces- 
sary process and to make and enforce all writs, orders, and decrees to compel 
compliance with the lawful orders and regulations of the commission and of 
the Secretary of War, and to compel the performance of any condition im- 
posed under the provisions of this title. In the event a decree revoking a 
license is entered, the court is empowered to sell the whole or any part of the 
project or projects under license, to wind up the business of such licensee 
conducted in connection with such project or projects, to distribute the pro- 
ceeds to the parties entitled to the same, and to make and enforce such 
further orders and decrees as equity and justice may require. At such sale 
or sales the vendee shall take the rights and privileges belonging to the 
licensee and shall perform the duties of such licensee and assume all out- 
standing obligations and liabilities of the licensee which the court may deem 
equitable in the premises; and at such sale or sales the United States may 
become a purchaser, but it shall not be required to pay a greater amount 
than it would be required to pay under the provisions of section 807 of this 
title at the termination of the license. June 10, 1920, c. 285, § 26, 41 Stat. 
1076. 


39. Tennessee Valley Authority Act, restraining construction, etc., without ap- 


proval (16 U.S.C. 831ly-1) 


§ 83ly-1. Approval of plans by Board as condition precedent to construction 
and operation; restraining action without approval; other law 
unaffected 

The unified development and regulation of the Tennessee River system 
requires that no dam, appurtenant works, or other obstruction, affecting 
navigation, flood control, or public lands or reservations shall be constructed, 
and thereafter operated or maintained across, along, or in the said river or 
any of its tributaries until plans for such construction, operation, and main- 
tenance shall have been submitted to and approved by the Board; and the 
construction, commencement of construction, operation, or maintenance of 
such structures without such approval is hereby prohibited. When such 
plans shall have been approved, deviation therefrom either before or after 
completion of such structures is prohibited unless the modification of such 
plans has previously been submitted to and approved by the Board. 

In the event the Board shall, within sixty days after their formal sub- 
mission to the Board, fail to approve any plans or modifications, as the case 
may be, for construction, operation, or maintenance of any such structures on 
the Little Tennessee River, the above requirements shall be deemed satisfied, 
if upon application to the Secretary of War, with due notice to the Corpora- 
tion, and hearing thereon, such plans or modifications are approved by the 
said Secretary of War as reasonably adequate and effective for the Unified 
development and regulation of the Tennessee River system 

Such construction, commencement of construction, operation, or mainte- 
nance of any structures or parts thereof in violation of the provisions of 
this section may be prevented, and the removal or discontinuation thereof 
required by the junction or order of any structures or parts thereof may be 
situated, and the Corporation is hereby authorized to bring appropriate pro- 
ceedings to this end. 

The requirements of this section shall not be construed to be a substitute 
for the requirements of any other law of the United States or of any State, 
now in effect or hereafter enacted, but shall be in addition thereto, so that 
any approval, license, permit, or other sanction now or hereafter required 
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40. 


41. 


by the provisions of any such law for the construction, operation, or main- 
tenance of any structures whatever, except such as may be constructed, 
operated, or maintained by the Corporation, shall be required, notwithstand- 
ing the provisions of this section. 


Unfair labor practices, injunction to restrain (29 U.S.C. 160) 


§ 160. Prevention of unfair labor practices—(a) Powers of Board generally 
* - * . * * + 
Injunctions 

(j) The Board shall have power, upon issuance of a complaint as pro- 
vided in subsection (b) of this section charging that any person has engaged 
in or is engaging in an unfair labor practice, to petition any United States 
district court, within any district wherein the unfair labor practice in ques- 
tion is alleged to have occurred or wherein such person resides or transacts 
business, for appropriate temporary relief or restraining order. Upon the 
filing of any such petition the court shall cause notice thereof to be served 
upon such person, and thereupon shall have jurisdiction to grant to the 
Board such temporary relief or restraining order as it deems just and proper. 
* * ” + * * * 


Boycotts and strikes to force recognition of uncertificd labor organizations; 

injunctions; notice; service of process 

(l) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4) (A), (B), or (C) of section 
158(b) of this title, the preliminary investigation of such charge shall be 
made forthwith and given priority over all other cases except cases of like 
character in the office where it is filed or to which it is referred. If, after 
such investigation, the officer or regional attorney to whom the matter may 
be referred has reasonable cause to believe such charge is true and that a 
complaint should issue, he shall, on behalf of the Board, petition any United 
States district court within any district where the unfair labor practice in 
question has occurred, is alleged to have occurred, or wherein such person 
resides or transacts business for appropriate injunctive relief pending the 
final adjudication of the Board with respect to such matter. Upon the filing 
of any such petition the district court shall have jurisdiction to grant such 
injunctive relief or temporary restraining order as it deems just and proper, 
notwithstanding any other provision of law: Provided further, That no 
temporary restraining order shall be issued without notice unless a petition 
alleges that substantial and irreparable injury to the charging party will 
be unavoidable and such temporary restraining order shall be effective for no 
longer than five days and will become void at the expiration of such period. 
Upon filing of any such petition the courts shall cause notice thereof to be 
served upon any person involved in the charge and such person, including the 
charging party, shall be given an opportunity to appear by counsel and 
present any relevant testimony: Provided further, That for the purposes of 
this subsection district courts shall be deemed to have jurisdiction of a labor 
organization (1) in the district in which such organization maintains its 
principal office, or (2) in any district in which its duly authorized officers 
or agents are engaged in promoting or protecting the interests of employee 
members. The service of legal process upon such officer or agent shall con- 
stitute service upon the labor organization and make such organization a 
party to the suit. In situations where such relief is appropriate the proce 
dure specified herein shall apply to charges with respect to section 158(b) 
(4) (D) of this title. 


Wire or radio communication, injunction to restrain disobedience of order 
of Federal Communications Commission, or of provisions of Communica- 
tions Act of 1934 (47 U.S.C. (1958 Supp.) 401) 
§ 401. Enforcement of chapter and orders of commission; jurisdiction 

(a) The district courts of the Unite? States shall have jurisdiction upon 
application of the Attorney General of the United States at the request of 
the Commission, alleging a failure to comply with or a violation of any of 
the provisions of this chapter by any person, to issue a writ or writs of 
mandamus commanding such person to comply with the provisions of this 
chapter. 


2. 
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ain- (b) If any person fails or neglects to obey any order of the Commission 
ted, other than for the payment of money, while the same is in effect, the Com- 
ind- mission or any party injured thereby, or the United States, by its Attorney 


General, may apply to the appropriate district court of the United States 
for the enforcement of such order. If, after hearing, that court determines 
that the order was regularly made and duly served, and that the person is 
ally in disobedience of the same, the court shall enforce obedience to such order 
by a writ of injunction or other proper process, mandatory or otherwise, 
to restrain such person or the officers, agents, or representatives of such 
person, from further disobedience of such order, or to enjoin upon it or 


pro- them obedience to the same. 

ged (c) Upon the request of the Commission it shall be the duty of any 
ates United States Attorney to whom the Commission may apply to institute 
= in the proper court and to prosecute under the direction of the Attorney 
acts 


General of the United States all necessary proceedings for the enforcement 
the of the provisions of this chapter and for the punishment of all violations 


rved thereof, and the costs and expenses of such prosecutions shall be paid out 
the of the appropriations for the expenses of the courts of the United States. 
per. (d) The provisions of sections 28 and 29 of Title 15, section 345 (1) of 


Title 28, and sections 44 and 45 of Title 49, shall be held to apply to any 
one: suit in equity arising under sections 201-222 of this title, wherein the 
United States is complainant. 


abor 42. Housing and Rent Acts, injunction to restrain violation of provisions of 
‘tion (50 App. U.S.C. 1896) 
ll be § 1896. Prohibition and enforcement 
B a (a) (1) It shall be unlawful for any person to demand, accept, receive, 
may or retain any rent for the use of or occupancy of any controlled housing 
at a accommodations in excess of the maximum rent prescribed under this Act 
sited [sections 1881-1884 and 1891-1902 of this Appendix and sections 1738 and 
“e in 1744 of litle 12], or otherwise to do or omit to do any act, in violation of 
race this Act [said sections], or of any regulation or order or requirement under 
the this Act [said sections], or to offer, solicit, attempt, or agree to do any of 
fling the foregoing. 
suck (2) It shall be unlawful for any person to evict, remove, or exclude, or 
oper, cause to be evicted, removed, or excluded, any tenant from any controlled 
t be housing accommodations in any manner or upon any grounds except as 
ition authorized or permitted by the provisions of this Act [said sections] or 
will any regulation, order, or requirement thereunder, and any person who law- 
ot ime fully goins possession from a tenant of any controlled housing accommo- 
riod. dations, and thereafter fails fully to comply with such requirements or con- 
to he ditions as may have been imposed for such possession by the provisions of 
the this Act [said sections] or any regulation, order, or requirement thereunder, 
g i shall also be deemed to have unlawfully evicted such tenant and shall be 
a liable to such tenant, or to the United States, as provided in this Act 
lahor [said sections]. ; 
aes (b) Whenever in the judgment of the President any person has engaged 
8 Its or is about to engage in any acts or practices which constitute or will con- 
ficers stitute a violation of any provision of this Act [sections 1881-1910 of this 
loyee Appendix], or any regulation or order issued thereunder, the United States 
Come may make application to any Federal, State, or Territorial court of com- 
ror petent jurisdiction for an order enjoining such acts or practices, or for 


ad an order enforcing compliance with such provision, and upon a showing 
58 (b) that such person has engaged or is about to engage in any such acts or 
practices a permanent or temporary injunction, restraining order, or other 
order order shall be granted without bond. 
inica- (c) Any proceedings brought in a Federal court under section 205 [section 
1895 of this Appendix] or under subsection (b) of this section may be 
brought in any district in which any part of any act or transaction con- 
stituting the violation occurred, or may be brought in the district in which 


upon the defendant resides or transacts business, and process in such case may 
est of be served in any district wherein the defendant resides or transacts business 
ny of or wherever the defendant may be found. Any such court shall advance 
its of on the docket and expedite the disposition of any such proceeding brought 
f this before it. No costs shall be assessed against the President or the United 
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States Government in any proceeding under this Act [sections 1181-1910 of 
this Appendix]. 

(d) No person shall be liable for damages or penalties in any Federal, 
State, or Territorial Court, on any grounds for or in respect of anything done 
or omitted to be done in good faith pursuant to any provision of this Act 
[sections 1881-1910 of this Appendix] or any regulation, order, or require- 
ment thereunder notwithstanding that subsequently such provision, regu- 
lation, order or requirement may be modified, rescinded, or determined to 
be invalid. The United States may intervene in any such suit or action 
wherein a party relies for ground of relief or defense upon this Act [said 
sections] or any regulation, order, or requirement thereunder. 

(e) Attorneys appointed by the President may, under such authority as 
may be granted by the Attorney General, appear for and represent the United 
States in any case arising under this Act [sections 1881-1910 of this 
Appendix]. 

(f) (1) The President is authorized to make such studies and investiga- 
tions, to conduct such hearings, and to obtain such information, as he deems 
necessary or proper to assist him in prescribing any regulation or order under 
this Act [sections 1881-1910 of this Appendix], or in the administration and 
enforcement of this Act [said sections] and regulations and orders pre- 
scribed thereunder. 

(2) For the purpose of obtaining information under this subsection, the 
President is further authorized, by regulation or order, to require any person 
who rents or offers for rent or acts as broker or agent for the rental of any 
controlled housing accommodations (A) to furnish information under oath 
or affirmation or otherwise, (B) to make and keep records and other docu- 
ments and to make reports, and (C) to permit the inspection and copying of 
records and other documents and the inspection of controlled housing accom- 
modations. 

(3) For the purpose of obtaining information under this subsection, the 
President may by subpena require any person to appear and testify or to 
appear and produce documents, or both, at any designated place. Any per- 
son subpenaed under this subsection shall have the right to make a record 
of his testimony and be represented by counsel, and shall be paid the same 
fees and mileage as are paid witnesses in the United States district courts. 
For the purposes of this subsection the President, or any officer or employee 
under his jurisdiction designated by him, may administer oaths and affirma- 
tions. 

(4) The production of a person’s documents at any place other than his 
place of business shall not be required under this subsection in any case in 
which, prior to the return date specified in the subpena issued with respect 
thereto, such person either has furnished the President with a copy of such 
documents (certified by such person under oath to be a true and correct 
copy), or has entered into a stipulation with the President as to the informa- 
tion contained in such documents. 

(5) In case of contumacy by, or refusal to obey a subpena served upon, 
any person under this subsection, the United States district court for any 
district in which such person is found or resides or transacts business, upon 
application by the United States, and after notice to such person and hear- 
ing, shall have jurisdiction to issue an order requiring such person to appear 
and give testimony or to appear and produce documents, or both; and any 
failure to obey such order of the court may be punished by such court as 
a contempt thereof. 

(6) No person shall be excused from attending and testifying or pro- 
ducing documents or from complying with any other requirement under this 
subsection because of his privilege against self-incrimination, but the im- 
munity provisions of the Compulsory Testimony Act of February 11, 1893 
[section 46 of Title 49], shall apply with respect to any individual who 
specifically claims such privilege. 

(g) The President shall not publish or disclose any information obtained 
under this Act [sections 1881-1910 of this Appendix] that such President 
deems confidential or with reference to which a request for confidential 
treatment is made by the person furnishing such information unless he deter- 
mines that the withholding thereof is contrary to the public interest. 

(h) It shall be unlawful for any person to remove or attempt to remove 
from any controlled housing accommodations the tenant or occupant thereof 


43, 


44. 
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) of or to refuse to renew the lease or agreement for the use of such accommo- 
dations, because such tenant or occupant has taken or proposes to take, 
ral, action authorized or required by this Act [sections 1881-1910 of this Ap- 
<n pendix] or any regulation, order, or requirement thereunder. 
ire- 48. Defense Production Act, injunction to restrain violations of (50 App. U.S.C. 
»TU- 2156) 
ac § 2156. Jurisdiction of courts; injunctions; venue; process; effect of termi- 
said nation of Act 
. (a) Whenever in the judgment of the President any person hus engaged 
> as or is about: to engage in any acts or practices which constitute or will con- 
ited stitute a violation of any provision of this Act [sections 2061-2166 of this 
this Appendix], he may make application to the appropriate court for an order 
enjoining such acts or practices, or for an order enforcing compliance with 
‘iga- such provision, and upon a showing by the President that such person has 
ema engaged or is about to engage in any such acts or practices a permanent or 
ider temporary injunction, restraining order, or other order, with or without 
and such injunction or restraining order, shall be granted without bond. 
pre- (b) The district courts of the l nited States and the United States courts 
of any Territories or other place subject to the jurisdiction of the United 
the States shall have jurisdiction of violations of this act [section 2061-2166 of 
rson this Appendix] or any rule, regulation, order or subpena thereunder, and of 
any all civil actions under the Act [said sections] to enforce any liability or 
oath duty created by, or to enjoin any violation of, this Act [said sections] or any 
ocu- rule, regulation, order, or subpena thereunder. Any criminal proceeding on 
g of account of any such violation may be brought in any district in which 
rom- any act, failure to act, or transaction constituting the violation occurred. 
Any such civil action may be brought in any such district or in the dis- 
the trict in which the defendant resides or transacts business. Process in 
re to such cases, criminal or civil, may be served in any district wherein the 
per- defendant resides or transacts business or wherever the defendant may be 
cord found ; the subpena for witnesses who are required to attend a court in any 
aie district in such case may run into any other district. The termination of 
urts. the authority granted in any title or section of this Act [said sections], or 
vohe of any rule, regulation, or order issued thereunder, shall not operate to 
<. defeat any suit, action, or prosecution, whether theretofore or thereafter 
commenced, with respect to any right, liability, or offense incurred or com- 
» his mitted prior to the termination date of such title or of such rule, regulation, 
a0 th or order. No costs shall be assessed against the 1 nited States in any pro- 
spect ceeding under this Act [said sections]. All litigation arising under this 
ont Act [said sections] or the regulations promulgated thereunder shall be 
rrect under the supervision and control of the Attorney General. 
rma- 44. Strikes subject to injunction (29 U.S.C. 178) 
apon § 178. Strikes subject to injunction; inapplicability of sections 101-115 of 
om this title; review 
upon (a) Upon receiving a report from a board of inquiry the President may 
hear- direct the Attorney General to petition any district court of the United 
pear States having jurisdiction of the parties to enjoin such strike or lockout 
i any or the continuing thereof, and if the court finds that such threatened or 
it as actual strike or lockout— 
(i) affects an entire industry or a substantial part thereof engaged in 
pro- trade, commerce, transportation, transmission, or communication among the 
r this several States or with foreign nations, or engaged in the production of goods 
+ im for commerce ; and 
1293 (ii) if permitted to occur or to continue, will imperil the national health 
who or safety, it shall have jurisdiction to enjoin any such strike or lockout, or 
the continuing thereof, and to make such other orders as may be appropriate. 
ated (b) In any case, the provisions of sections 101-115 of this title, shall not 
ident be applicable. 
ential (c) The order or orders of the court shall be subject to review by the 
jeter- appropriate United States court of appeals and by the Supreme Court upon 
writ of certiorari or certification as provided in sections 346 and 347 of 
— Title 28. 


1ereof 
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45. Interstate freight tariffs, etc. (49 U.S.C. 43) 


46. 


§ 43. Proceedings in equity to enforce tariffs, etc.; district attorneys; dam- 
ages; witnesses; precedence 

Whenever the Interstate Commerce Commission shall have reasonable 
ground for belief that any common carrier is engaged in the carriage of 
passengers or freight traffic between given points at less than the published 
rates on file, or is committing any discriminations forbidden by law, a peti- 
tion may be presented alleging such facts to the district court of the United 
States sitting in equity having jurisdiction; and when the act complained 
of is alleged to have been committed or as being committed in part in more 
than one judicial district or State, it may be dealt with, inquired of, tried, 
and determined in either such judicial district of State, whereupon it shall 
be the duty of the court summarily to inquire into the circumstances, upon 
such notice and in such manner as the court shall direct and without the 
formal pleadings and proceedings applicable to ordinary suits in equity, and 
to make such other persons or corporations parties thereto as the court may 
deem necessary, and upon being satisfied of the truth of the allegations of 
said petition said court shall enforce an observance of the published tariffs 
or direct and require a discontinuance of such discrimination by proper or- 
ders, writs, and process, which said orders, writs, and process may be en- 
forceable as well against the parties interested in the traffic as against the 
carrier, subject to the right of appeal as now provided by law. It shall be 
the duty of the several district attorneys of the United States, whenever 
the Attorney General shall direct, either of his own motion or upon the re. 
quest of the Interstate Commerce Commission, to institute and prosecute 
such proceedings, and the proceedings provided for by sections 41, 42, or 
43 of this title shall not preclude the bringing of suit for the recovery of 
damages by any party injured, or any other action provided by chapter 
1 of this title. And in proceedings under said sections and said chapter 
the said courts shall have the power to compel the attendance of witnesses, 
both upon the part of the carrier and the shipper, who shall be required 
to answer on all subjects relating directly or indirectly to the matter in con- 
troversy, and to compel the production of all books and papers, both of the 
carrier and the shipper, which relate directly or indirectly to such transac- 
tion; the claim that such testimony or evidence may tend to criminate the 
person giving such evidence shall not excuse such person from testifying 
or such corporation producing its books and papers. but no person shall be 
prosecuted or subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he may testify or produce 
evidence documentary or otherwise in such proceedings; Provided, That 
the provisions of sections 44 and 45 of this title shall apply to any case 
prosecuted under the direction of the Attorney General in the name of the 
Interstate Commerce Commission. 


Motors Carriers (49 U.S.C. 322 (b) ) 


§ 322. Unlawful operation—(a) Violation of chapter or order; penalty 
where none otherwise provided 
* * * * * * * 
Jurisdiction of district courts to restrain violations and enforce orders 


(b) If any motor carrier or broker operates in violation of any provision 
of this chapter (except as to the reasonableness of rates, fares, or charges 
and the discriminatory character thereof), or any rule, regulation, require- 
ment, or order thereunder, or of any term or condition of any certificate or 
permit, the Commission or its duly authorized agent may apply to the dis- 
trict court of the United States for any district where such motor carrier or 
broker operates, for the enforcement of: such provision of this chapter, or 
of such rule, regulation, requirement, order, term, or condition; and such 
court shall have jurisdiction to enforce obedience thereto by a writ of injunc- 
tion or by other process, mandatory or otherwise, restraining such carrier 
or broker, his or its officers, agents, employees, and representatives from 
further violation of such provision of this chapter or of such rule, regula- 
tion, requirement, order, term, or condition and enjoining upon it or them 
obedience thereto. 
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47. Federal Aviation Program (49 U.S.C. 1487) 


§ 1487. Judicial enforcement; jurisdiction; application; costs 

(a) If any person violates any provision of this chapter, or any rule, 
regulation, requirement, or order thereunder, or any term, condition, or 
limitation of any certificate or permit issued under this chapter, the Board 
or Administrator, as the case may be, their duly authorized agents, or, in 
the case of a violation of section 1371(a) of this title, any party in interest, 
may apply to the district court of the United States, for any district wherein 
such person carries on his business or wherein the violation occurred, for 
the enforcement of such provision of this chapter, or of such rule, regula- 
tion, requirement, order, term, condition, or limitation; and such court shall 
have jurisdiction to enforce obedience thereto by a writ of injunction or 
other process, mandatory or otherwise, restraining such person, his officers, 
agents, employees, and representatives, from further violation of such pro- 
vision of this chapter or of such rule, regulation, requirement, order, term, 
condition, or limitation, and requiring their obedience thereto. 

(b) Upon the request of the Board or Administrator, any district attorney 
of the United States to whom the Board or Administrator may apply is 
authorized to institute in the proper court and to prosecute under the direc- 
tion of the Attorney General all necessary proceedings for the enforcement 
of the provisions of this chapter or any rule, regulation, requirement, or 
order thereunder, or any term, condition, or limitation of any certificate 
or permit, and for the punishment of all violations thereof, and the costs 
and expenses of such prosecutions shall be paid out of the appropriations for 
the expenses of the courts of the United States. 


48. Orders of Maritime Board (46 U.S.C. 828) 
§ 828. Enforcement of orders of Board 


In case of violation of any order of the Federal Maritime Board, other 
than an order for the payment of money, the Board, or any party injured 
by such violation, or the Attorney General, may apply to a district court 
having jurisdiction of the parties; and if, after hearing the court deter- 
mines that the order was regularly made and duly issued, it shall enforce 
obedience thereto by a writ of injunction or other proper process, mandatory 
or otherwise. 


Part IV—To PrRovIDE MEANS OF FURTHER SECURING AND PROTECTING THE 
Riegut To Vore 


Sec. 131. Section 2004 of the Revised Statutes (42 U.S.C. 1971), is amended as 
follows : 

(a) Amend the catchline of said section to read, “Voting rights”. 

(b) Designate its present text with the subsection symbol “*(a)”’. 

(c) Add, immediately following the present text, four new subsections to 
read as follows: 

“(b) No person, whether acting under color of law or otherwise, shall intimi- 
date, threaten, coerce, or attempt to intimidate, threaten, or coerce any other 
person for the purpose of interfering with the right of such other person to vote 
or to vote as he may choose, or of causing such other person to vote for, or not 
to vote for, any candidate for the office of President, Vice President, presidential 
elector, Member of the Senate, or Member of the House of Representatives, Dele- 
gates or Commissioners from the Territories or possessions, at any general, 
special, or primary election held solely or in part for the purpose of selecting or 
electing any such candidate. 

“(c) Whenever any person has engaged or there are reasonable grounds to 
believe that any person is about to engage in any act or practice which would 
deprive any other person of any right or privilege secured by subsection (a) or 
(b), the Attorney General may institute for the United States, or in the name 
of the United States, a civil action or other proper proceeding for preventive 
relief, including an application for a permanent or temporary injunction, restrain- 
ing order, or other order. In any proceeding hereunder the United States shall 
be liable for costs the same as a private person. 

“(d) The district courts of the United States shall have jurisdiction of pro- 
ceedings instituted pursuant to this section and shall exercise the same without 
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regard to whether the party aggrieved shall have exhausted any administrative 
or other remedies that may be provided by law. 

“(e) Any person cited for an alleged contempt under this Act shall be allowed 
to make his full defense by counsel learned in the law; and the court before which 
he is cited or tried, or some judge thereof, shall immediately, upon his request, 
assign to him such counsel, not exceeding two, as he may desire, who shall have 
free access to him at all reasonable hours. He shall be allowed, in his defense 
to make ary proof that he can produce by lawful witnesses, and shall have the 
like process of the court to compel his witnesses to appear at his trial or hear- 
ing, as is usually granted to compel witnesses to appear on behalf of the prosecu- 
tion. If such person shall be found by the court to be financially unable to pro- 
vide for such counsel, it shall be the duty of the court to provide such counsel.” 


Part V—To PROVIDE TRIAL BY JURY FOR PROCEEDINGS To PUNISH CRIMINAL Con- 
TEMPTS OF CouRT GROWING OvuT OF CIVIL RIGHTS CASES AND TO AMEND THE 
JUDICIAL CODE RELATING TO FEDERAL JURY QUALIFICATIONS 


Sec. 151. In all cases of criminal contempt arising under the provisions of this 
Act, the accused, upon conviction, shall be punished by fine or imprisonment or 
both: Provided, however, That in case the accused is a natural person the fine 
to be paid shall not exceed the sum of $1,000, nor shall imprisonment exceed the 
term of six months: Provided further, That in any such proceeding for criminal 
contempt, at the discretion of the judge, the accused may be tried with or without 
a jury : Provided further, however, That in the event such proceeding for criminal 
contempt be tried before a judge without a jury and the sentence of the court 
upon conviction is a fine in excess of the sum of $300 or imprisonment in excess 
of forty-five days, the accused in said proceeding, upon demand therefor, shall 
be entitled to a trial de novo before a jury, which shall conform as near as may be 
to the practice in other criminal cases. 

This section shall not apply to contempts committed in the presence of the 
court or so near thereto as to interfere directly with the administration of justice 
nor to the misbehavior, misconduct, or disobedience, of any officer of the court 
in respect to the writs, orders, or process of the court. 

Nor shall anything herein or in any other provision of law be construed to de- 
prive courts of their power, by civil contempt proceedings, without a jury, to 
secure compliance with or to prevent obstruction of, as distinguished from punish- 
ment for violations of, any lawful writ, process, order, rule, decree, or command 
of the court in accordance with the prevailing usages of law and equity, in- 
cluding the power of detention. 


EXHIBIT ID To STATEMENT OF SENATOR [DOUGLAS 
[From the Congressional Record, Jan. 28, 1959] 


“Out oF CONVICTION’—A SECOND STATEMENT ON THE Soutu’s RACIAL CRISIS 
SIGNED BY 312 MINISTERS OF GREATER ATLANTA 


(Three hundred and twelve ministers and rabbis of the Greater Atlanta 
area, acting as individual citizens issued a statement on November 22, 1958, 
calling for the preservation of the public school system. Sixteen different de- 
nominations are represented among the signers. ) 

On November 3, 1957, a statement dealing with the racial crisis in the South, 
and signed by 80 Atlanta ministers, was released for publication. The fact that 
this statement, often referred to as “The Atlanta Manifesto,” received wide 
spread publicity through the secular and religious press, radio, and television, 
not only in the South but across the Nation and abroad, was an eloquent com- 
mentary upon the nature of the crisis in which we are involved and upon 
the failure of many of our leaders to confront the problems of our day in a 
spirit of realism. 

Six principles set forth in this statement as essential to the solution of our 
problem may be summarized as follows: 

1. Freedom of speech must at all costs be preserved. 

2. As Americans and as religious leaders, we have an obligation to obey the 
law. 

3. The public school system must not be destroyed. 

4. Hatred and scorn for those of another race, or for those who hold a po- 
sition different from our own can never be justified. 
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5. Communication between responsible leaders of the races must be main- 
tained. 

6. Our difficulties cannot be solved in our own strength or in human wisdom 
put only through prayer and in obedience to the will of God. 

The months which have elapsed since the signing of that statement have 
been a period of deepening danger. The events of the recent past have been 
such as to call for growing concern on the part of all responsible citizens. In 
the light of these events, we are more convinced han ever of the fundamental 
truth of these six principles. It is abundantly clear that they cannot be 
ignored with impunity. 

Because of our involvement in this situation, as citizens and religious leaders, 
it has seemed to many Atlanta clergymen that some further statement on their 
part is appropriate. Out of that conviction comes this second statement. Once 
more we speak as individual citizens of Georgia and of the United States, hav- 
ing authority to repersent no one other than ourselves. Once more we speak in 
humility and penitence. At the same time, we speak out of the deep conviction 
of our souls as to what is right. We believe some facts are now so clear as 
to throw additional light upon the problems which confront us. 

I. It is clearer now than ever before that, at all costs, freedom of speech must 
be preserved. During the year which has past, it has not become easier to 
speak the truth concerning our situation. There are still forces which seek 
to deny freedom of thought and of expression to all who do not insist upon 
maintaining a rigid pattern of segregation. Economic reprisals, social ostra- 
cism, and even physical violence are constant threats to those who do not con- 
form. Such threats strike at the very heart of democracy. As we insist upon 
the right of honest conviction—whether right or wrong—to be heard, we would 
pay tribute to the courageous individuals and groups in various walks of life 
who have insisted that our problem must be faced in a spirit of realism, of 
sanity, and of good will. 

II. It is clearer now than ever before that we must obey the law. Those who 
insist that the decision of the Supreme Court on segregation in the public 
schools has no binding force do great injury to our people. The Supreme Court’s 
interpretation of the Constitution has the effect of law in our country. It is 
possible for that Court to err, just as it is possible for Congress to enact bad 
laws. The citizens of our country have the right to work through legal processes 
to secure the correction of judicial errors or the repeal of undesirable legisla- 
tion. They do not have the right to defy laws simply because they personally 
hold them to be unwise or harmful. A policy of obeying only those laws or 
those rulings of the Court with which we agree leads inevitably to anarchy. 
It is time for us to face to the fact that, under the ruling of the Supreme Court, 
made in the discharge of its constitutional authority, enforced segregation in 
the public schools, is now without support in, and contrary to, national law. 
At times in our history the church has opposed civil law in the name of the 
claims of the higher laws of God. However, we believe that the Constitution 
of the United States in its provisions for human rights in in accord with divine 
law, and we must, therefore, learn to live with and under the law. 

We do not believe in the wisdom of massive integration and are sincerely 
opposed to the amalgamation of the races. We reaffirm our conviction that the 
integrity of each race should be maintained on a basis of mutual esteem and 
free choice, rather than of force. There are some areas in which some integra- 
tion in schools at this time would be possible without insurmountable difficulty, 
as has already been demonstrated in certain sections of the South, while there 
are other areas where such integration would involve needless hardship and 
grave danger. We have the hope that if our leaders will offer evidence of good 
faith toward providing constitutional rights for all citizens the Federal Govern- 
ment will be willing to leave the working out of details in local hands. We be- 
lieve it is possible under the ruling of the Supreme Court for States to take 
reasonable steps to comply with the law of the land and, at the same time, 
give due consideration to local situations and avoid an indiscriminate desegrega- 
tion of the public schools. 

III. It is clearer now than ever before that the public school system must be 
preserved: Many of our people have been led to believe that through some 
fictitious legal device we could close our public schools and still provide for 
public education through tax funds. Recent developments in Arkansas and 
Virginia serve to make it abundantly clear that any such hope is based solely 
upon wishful thinking. The choice which confronts us now is either the 
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end of an enforced segregation in public schools or no public schools whatever, 
We are alarmed to note that many political leaders are apparently willing to 
offer no better solution than the closing of public schools and the destruction of 
public education in order to maintain what has been inappropriately described 
as “our sacred way of life.” It is inconceivable that the South should deliberately 
destroy its dearly bought system of public education. The results of such action 
in the impoverishment of countless lives, in the loss to our section, even from 
a purely economic viewpoint, would be a tragedy of the first magnitude. It is not 
likely that the South would ever recover fully from the consequences of such 
action. Obviously, the closing of the public schools means a small and favored 
portion of our youth would be educated in private institutions, while the great 
majority, white and Negro, would receive no school training worthy of the 
name. No democratic society can tolerate that situation, nor do we believe our 
citizens wish to sacrifice the welfare of our youth. 

In this connection we would voice an emphatic protest against any suggestion 
that church property be used as a means of circumventing the law of the Nation. 
The churches and synagogues owe a tremendous debt to the State and this we 
believe they would gladly repay in any legitimate way possible. There are times 
when the educational equipment of the churches should be offered to supplement 
the public school buildings in providing space for our growing school popula- 
tion, provided that the segregation of church and state shall always be recognized 
and maintained in such an agreement. We concur that churches and synagogues 
have the right, as they have always had, to engage as they may deem wise in 
educational enterprise in the interest of their constituencies. We believe, how- 
ever, their facilities should not be offered nor demanded as a means for defying 
the constituted authority of our National Government. 

IV. It is clearer now than ever before that hatred and scorn for those of 
another race, or for those who hold a position different from our own can never 
be justified. All hatred between races and groups within society carries with it 
the constant threat of violence and bloodshed, as has been evidenced by the 
bombing of churches, synagogues, and schools even while this statement was 
being prepared. Defiance of one law leads to disrespect for all law. We would 
call upon our political leaders scrupulously to avoid the type of inflammatory 
utterance which has characterized too many public pronouncements in recent 
months and to exert an influence for sanity, for justice, and for kindness. We 
believe that multitudes of voters in the South as in all America are far more 
prepared to respond to and support fairminded and statesmanlike attitudes and 
policies in political life than these men have realized. In any event, political 
power is by no means so important as to justify its attainment by the sacrifice 
of justice, of kindness, and of truth, and by the unleashing of these emotions 
which threaten the very life of our people. 

V. It is clearer now than ever before that communication between responsible 
leaders of the races must be maintained. The time of danger is also the time 
of opportunity. It may well be that we are passing through that darkest hour 
which comes just before the dawn. Never has there been greater need than 
now for men of good will in both races to voice their convictions, to exert their 
influence, and to maintain open lines of communication. We are heartened by 
the intelligent concern and struggle of an increasing number of groups who are 
facing the issue and its implications. We are likewise heartened by the construe- 
tive results which are coming from those lines of communication which do exist 
between the races. 

VI. It is clearer now than ever before that our difficulties cannot be solved 
in our own strength or in human wisdom but only through prayer, obedience to 
God, and, and under His blessing: The situation which confronts us is one which 
calls for sincere penitence, for earnest prayer, for clear thought, and for courage- 
ous action. 

Believing sincerely in the principles set forth in this statement, we therefore 
propose the following practical steps: 

1. We appeal to our churches and synagogues to encourage and promote within 
their fellowship a free and intelligent discussion of the issues we confront. 
We believe such discussion should and would give careful consideration to the 
moral, spiritual, and legal aspects of the crisis we face in our beloved Southland. 

2. We appeal to our community and State leaders to give their most creative 
thought to maintaining a sound public school plan. Such plan must be consistent 
with the law of the land, respect and preserve the rights of all citizens, and assure 
the preservation of our system of public education. 
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3. We request the appointment of a citizens’ commission to preserve the har- 
mony of our community. The public officials of our city have earned the tribute 
of the Nation for their refusal to condone violence and their efforts to realize 
worthy race relations. We believe that in the future the need will be great for 
the support of calm, intelligent public opinion. Atlanta possesses business, 
civic, educational, legal, political, and religious leadership of the quality to afford 
this support. We therefore request that representatives of this leadership from 
the races involved be formed into a citizens’ commission to advise and assist in 
maintaining harmony and good will among all our citizens. 

Every section of our State also possesses the same able leadership. We there- 
fore believe that the appointment of a similar citizens’ commission by the State 
administration would serve to preserve harmony among the citizens of Georgia. 

We call upon all citizens to unite with us in dedicating ourselves to the solution 
of our problems humbly, patiently, in a spirit of realism, and with God’s help. 

Signed by: 

Ackerman, Stephen W.; Adams, Hugh; Aiken, Paul; Albert, Allen D., Jr.; 
Alexander, James J.; Allen, Charles; Allen, L. Clyde; Allen, Reuben T., Jr.; 
Alston, Wallace M.; Anderson, F. S., Jr.; Anderson, Thomas; Arnold, Ernest J.; 
Arwood, J. C. 

Baggott, J. L.; Ball, Raymond J.; Barnett, Albert E.; Barrett, W. H.; Bas- 
sett, Hunter J.; Beardslee, William A.; Beverly, Harry B.; Berman, Paul L.; 
Bell, Wade H., Jr.; Boggs, Wade H.; Bolton Jack G.; Booth, W. T.; Boozer, 
Jack; Bowen, Boone M.; Bowman, Keyes, Jr.; Bozeman, Jack R.; Branham, 
Lee; Brewer, E. D. C.; Broyles, Vernon S.; Brown, Robert E.; Brown, Walter E. ; 
Buck, Raymond; Budd, W. Candler; Buice, Lester; Burns, Robert W.; Byrd, 
Ralph. 

Cahill, Edward A.; Calhoun, Murdock McK.; Callaway, Chaudoin, 3d; Camp- 
bell, E. H.; Campbell, Norton, Jr.; Cannon, William R.; Cargill, E. C.; Carpenter, 
Cecil W.; Carter, W. G.; Cartledge, Samuel A.; Case, Russell A.; Caudill, O. V.; 
Cawthon, William L.; Chafin, Harry V.; Chang, Kwai Sing; Cheek, Carl R.; 
Claiborne, Randolph R., Jr.; Clark, Boswell J.; Clary, G. E.; Clements, Lamar ; 
Cobb, Sam T.; Cohen, Joseph I.; Cole, C. G., Jr.; Cole, William H.; Coleman, 
Edwin C.; Colhoun, E. Dudley, Jr.; Cook, Walter G.; Corder, L. W.; Cowart, 
Walter (.: Craig, Kenneth P.; Crowe, Walter Miller; Cuthbertson, Rufus. 

Davis, F. McConnell; Davis, Lewis C.; DeLozier, O. L., Jr.; Demere, Charles; 
deOvies, Raimundo; Derrick, C. K.; Dickson, Bonneau; Dimmock, Al; Donnell, 
Charles L.; Doom, James L.; Drinkard, Eugene T.; Driscoll, Edward A. 

Edwards, Charles E.; Ennis, P. C., Jr.; Epstein, Harry H.; Epting, Eugene L., 
Jr.; Esaias, John R. 

Feely, O. Floyd, Jr.; Feldman, Emanuel; Fifield, Harry A.; Fleming, James 
P.: Floyd, Arva; Floyd, Emmett O.; Floyd, W. R.; Ford, Austin; Ford, J. T.; 
Foster, John N.; Freeman, Cook W.; Fry, Thomas A., Jr.; Fuhrmann, Paul T.; 
Fulmer, C. Luther, Jr. 

Gailey, James H.; Garber, John A.; Garber, Paul Leslie; Gardner, E. Clinton ; 
Gary, G. Robert; Gear, F. B.; Gibson, Arthur Vann; Grant, Monroe C.; Geren, 
William H.; Gerkin, Charles; Goe, W. Charles; Griggs, Joseph L.; Grier, Eugene 
M.: Grubb, Hugh M.; Guptill, Roger S.; Guthrie, F. C., Jr.; Gutzke, Manford 
George. 

Hagood, Thomas W.; Hardman, Alfred; Harper, Marvin; Harris, Albert G., 
Jr.: Harris, C. L.; Harris, D. D.; Hartzopoulos, Harry; Hawkins, Ralph B.: 
Hazelwood, W. James: Herdon, J. Emmett; Hite, B.: Hodges, Bob; Holmes, 
Thomas J.; Holt, Joseph W.; Hope, Montague H.; Howell, W. I., Jr.; Huckaby, 
Louie F.; Huie, Wade P.; Hyde, Herbert E. 

Jackson, Arthur; James, D. Trigg; Jefferson, Hugh M.; Johnson, J. T.; John- 
son, James V., Jr.: Jones, Bevel; Jones, Henry H.; Jordan, C. Ray. 

Kellum, FE. Owen, Jr.; Kilpatrick, Ebb G., Jr.; Kirkpatrick, Dow; Kline, C. 
Benton. 

Laird. Sam L.: Lanee, John M.; Landiss, William; Lantz, J. Edward; Laugh- 
lin, John C.: Lawrence, J. B.; Lehman, J. Edward; Lee, Robert E.; Legerton, 
Fitzhugh M.: Libby, Robert M. G.; Lieberman, Alvin C.; Lightbourne, James; 
Lind, John Blix: Littell, Frank H.; Long, Nat G.; Lovin, Charles W. 

Mallard, Cyrus S., Jr.; Mallard, William; Manley, W. Clay; Manning, Nor- 
man P., Jr.: Martin, Marcus R.; May, James W.; McClain, Roy O.; McCullough, 

iordon; McDill, Thomas H.; McElyea, Homer C.; McIlhany, B. A.; McKee, 
Hugh: MeMains, Harrison; McNeil, James H.; Meadow, G. Merrill; Middle- 
brooks, C. L., Jr.; Mill, Robert W.: Miller, P. D.; Milligan, Max; Minor, Harold 
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W., Jr.; Minter, P. M.; Mitcham, Harry; Mitchell, George T.; Moore, James 
M., Jr., Moore, Willard P.; Moorhead, Frank; Mossman, Sydney K.; Moulder, 
Wilton A.; Mounts, William C.; Murphy, W. Y. 

Newton, William E.; Niager, Roy; Nolting, Fred L. 

Obert, Leroy C.; Oglesby, Stuart R.; Oliver, Y. A.; Ozment, Robert. 

Patton, J. G., Jr.; Patty, John C.; Paulk, Earl F., Jr.; Pettway, Roy; Philips, 
J. Davison; Phillips, J. R.; Pierson, Marion; Prussner, Frederick C.; Pippin, 
George; Pritchard, Claude H.; Pugh, R. Quinn. 

Ray, Archie C.; Renz, Paul J.; Richards, Ellis H.; Richards, J. McDowell; 
Riddle, James H.; Riegel, Robert G.; Roberson, Jesse J.; Roberts, Joe A.; Rob- 
inson, William C.; Roebuck, Floyd E.; Rogers, Thomas; Roosa, William V.; 
Ross, Frank M.; Roper, Charles M.; Rothschild, Jacob M.; Rudisill, E. D.; 
Rumble, Lester ; Runyon, Theodore, Jr. 

Sadler, John H.; Sanders, Walter E.; Sandifer, C. L.; Saussy, Hugh, Jr.; Scar- 
borough, C. E.; Schroeder, Victor J.; Schwab, Charles F.; Scott, E. C.; Scott, 
H. Allen; Sells, James W.; Shands, O. Norman; Shelnutt, D. B.; Shelnutt, Fred 
G.; Sheppard, H. Augustus, Jr.; Sherman, Cecil; Sisson, Rembert ; Smith, Clyde 
E.; Smith, George H.; Smith, Harvey; Smith, Herbert H., Jr.; Smith, Homer G.; 
Smith, Leon; Smith, W. Arnold; Smith, W. Ches, III; Smith, W. Thomas; Sneed, 
Wilson W.; Snyder, Lloyd H., Jr.; Sosebee, James W.; Speers, B. C., Jr.; Sten- 
der, William H.; Stephens, John C., Jr.; Stephens, Wesley; Stokes, Mack B.; 
Strange, Russell L.; Strickland, W. Earl; Stuart, James G.; Stucke, Clarence 
H.; Suhr, Kar! F.; Sullins, Walter R., Jr.; Swilly, Monroe F., Jr. 

Tate, J. W.; Thompson, Cecil; Thompson, Claude H.; Thompson, Gordon; 
Thomson, J. G. 8. S.; Tisdale, Harry; Trimble, H .B.; Turner, Herman L. 

Van Landingham, L. F.; Vaught, James B.; Verdery, E. A. 

Waldrop, Glen G.; Walthall, David B.; Wardlaw, Hubert G.; Warner, Jack, 
Jr.; Webb, W. Guy; Weber, Theodore R.; Welden, James; Wellman, Wendell; 
Werner, Leslie D.; West, George A.; Westermann, Ted D.; Whitfield, William J. ; 
Wilbanks, Oliver C.; Williams, Allison; Williamson, Ralph L.; Williamson, 
Thom; Wilson, Eugene T.; Wise, Tilman Newton; Wohlgemuth, Paul F.:; Wo- 
mack, John Lee; Wood, Milton L., Jr.; Wood, Thomas M., III; Wootan, Harry 
P., Jr.; Wootan, Harry P., Sr.; Woodward, H. Travis; Worley, Paul; Wright, 
George R. 

Zinser, Henry A.; Swold, Harold D. 


ExHIBIT E TO STATEMENT OF SENATOR DOUGLAS 
{From the New Republic, Jan. 26, 1959] 
THE SEGREGATIONISTS Go NorTH 
By Helen Fuller 


The States of the Deep South are shifting their strategy of “massive resist- 
ance” from defense to attack. They will lose their leader, Virginia Governor 
Almond, on January 19 (Robert E. Lee’s birthday) if the courts, as expected, on 
that day declare void the laws Virginia passed to evade the 1954 decision de- 
segregating the public schools. But the six remaining Confederate States which 
have refused to take even one step toward compliance with the 1954 Court order 
are resolved not to go Virginia’s way without much more of a struggle. There 
is plenty of fight left in the Eastlands, the Russells, the Talmadges, and the 
young fire-eating Governors of Alabama and Georgia. And they are now about 
to take the battle into enemy territory. A second battle of Gettysburg is about 
to begin, this one to be fought with the techniques of phychological warfare, 
aimed at the public outside the South, the Congress and conservative leaders 
in both major political parties. Object: to win sympathy for the segregationist 
view behind the enemy lines, support for curbing the powers of the Supreme 
Court by law, and agreement to nullify the new Reconstruction of 1954 as the 
Compromise of 1877 nullified Reconstruction before. 

The first task—making common cause with new allies outside their region— 
the new Confederates approach with great zest, for most of them sincerely be- 
lieve that down inside most people outside the South feel toward the Negro 
about the way southerners do. The trouble, they feel, is that the average person 
above the Mason-Dixon line doesn’t understand how fair and kind—how sep- 
arate but equal—the South is willing to be. The misunderstanding comes, they 
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further believe, largely because of the “paper curtain” which the northern press 
has placed around the South; “all they print is the gory stories.” “Lay your 
ease before the American people,’ Senator Eastland recently assured the con- 
vention of the Mississippi Farm Bureau Federation in Jackson, “and you will 
be surprised to find how similar their opinions are to those of your own.” And 
so the massive resisters have decided to tell the rest of America “just the honest 
story,” “with no Bilbo business.” 

This southern campaign to convert the North, East, and West will not be of 
the order of magnitude of a Billy Graham crusade, but it is well-organized and 
well-financed. Some States have already allocated public funds to propaganda 
bureaus which are pouring out pamphlets and “fact sheets” on the shortcomings 
of the Negro and the Supreme Court. Over the great seal of the State of 
Louisiana, the joint State legislative committee, headed by Senator W. M. Rain- 
ach, who speaks for the Louisiana White Citizens Councils in the legislature 
and is a leading candidate for Governor next year, has printed as a full-page 
advertisement in the New York Herald-Tribune a message addressed “To the 
People of New York City” on “The Position of the South on Race Relations.” 
(See p. 11.) The committee subsequently “distributed several thousand tear 
sheets of the ad to key officials, publications, and organizations throughout the 
United States,” Senator Rainach says, “and after running out of all the tear 
sheets except a handful, we reprinted the ad in mail sheet form and distributed 
several thousand of these sheets also.” 

Senator Eastland is urging that the other defiant States go and do likewise. 
Citing the Herald-Tribune ad as an example of the wise use of public funds, 
Eastland told the Farm Bureau convention that “the southern people have got 
to lay their case before the Nation, and we must use our tax money to get the 
job done.” 

There are leaders in all six bitter-end States who agree. Out of Alabama has 
come a new “Putnam Letter Committee,” headed by James E. Simpson, leading 
Birmingham Dixiecrat and lawyer for some of the biggest of Alabama’s “Big 
Mules.” The committee’s purpose is to publicize a beguiling “Dear Mr. Presi- 
dent” letter, signed by Carleton Putnam, a northerner who has spent many years 
as an airlines executive in the South. The Putnam letter, has already been 
published as a large ad in the New York Times and is to be placed in newspapers 
all over the country. Arguing that the Court decision in the school case is 
personal opinion, not law, and that equal protection under law is not a right 
in the United States but a social privilege, the letter declares: 

“Neither the North, nor the court, has any holy mandate inherent in the 
trend of the times or the progress of liberalism to reform society in the South. 
In the matter of schools, rights to equal education are inseparably bound up 
with rights to freedom of association and, in the South at least, may require 
that both be considered simultaneously. (In using the word ‘association’ here. 
I mean the right to associate with whom you please, and the right not to asso- 
ciate with whom you please. )”’ 

The Putnam committee raises funds privately for its promotion. But Florida 
Legislator William H. Reedy shares Eastland’s view that such projects are 
public business. He proposes a program of southern aid to Federal education on 
the southern view, to be supported by appropriations of $1 million per year 
from each State participating. ‘“‘The South must sell its ideas the way Holly- 
wood producers sell starlets,’ Reedy says. And the Conference of Southern 
Governors has invited him to its next meeting to discuss details. 

(Georgia’s Senator Richard Russell is for educating the rest of the country 
to southern problems, too, but he would let those on the receiving end pay for 
the privilege. He promises us a bill this year to provide Federal aid to southern 
Negroes who wish to move to States with smaller Negro populations in order 
“to give each State an equal share of the race problem.” ) 

The funds the South is willing to invest in enlightenment of the North are 
supposed to vield dividends this very year in the form of aid toward passage of 
the Smith bill to curb the Supreme Court. 

First introduced in 1955, H.R. 3—which would repeal the longstanding doc- 
trine of Federal preemption and place primary jurisdiction in the State courts 
unless specifically withheld by Congress—passed the House last year by a large 
majority of southern Democrats and conservative Republicans (241-155). In 
the end-of-session confusion the Senate defeated it by only one vote. Repre- 
sentative Howard Smith (Democrat, of Virginia) has reintroduced H.R. 3 in the 
new Congress and because of his position as chairman of the powerful Rules 
Committee should be able to push it it through the House again, even though 
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the measure has lost supporters because of Republican casualties in the Novem- 
ber election. For the same reason the new Senate should be more opposed to 
passage of H.R. 3 than the old, but the foes of the Court are also vastly more 
determined. 

The Smith bill of itself is an important southern objective, as a symbol of an- 
tagonism to the Court’s leadership in forcing the segregation issue in the most 
direct way since Reconstruction days. But even should passage fail again, a 
close hard-fought decision would be worth the price of the propaganda effort re 
quired to produce it. A lengthy battle over the Court curbing measure in ad- 
vance of consideration of new civil rights enforcement legislation—which south- 
erners could easily manage with their command of traffic through their com- 
mittee chairmanships—would contribute to their larger objective: preventing 
the Congress from adding the force of its approval to the position of the Court 
on desegregating public schools “with all deliberate speed.” 

At all costs the massive resisters must prevent reenforcements from reaching 
the judiciary, which stands today as the lone leader in the new Reconstruction. 
The murmurs of encouragement to the courts which have risen faintly from the 
Department of Justice and the ill-caleulated relief offered by the President in 
the Little Rock affair hardly qualify as major assists. Congress, in effect, has 
remained neutral. And it is imperative for those who defy the Court to keep 
it that way. Lyndon Johnson helped a lot by taming the new Senate a few hours 
after it walked into his cage, and so leaving the filibuster in good working con- 
dition. But a hard-fought, even if finally losing battle to punish the court for 
its recent conduct would offer invaluable opportunities to make sure that 
Congress does not suddenly decide to get behind the Supreme Court. In the 
midst of debate and back-stage maneuvers there is always room for wheeling and 
dealing. When the vote is close, trades can sometimes be made which change 
other close votes on other days. In such a situation the South’s polished pro- 
fessionals would surprise everyone if they walked out of the cloakrooms without 
a stack of I O U’s payable when Federal enforcement of school desegregation 
became the question before the House. 

If the States which shout “Never!” can prevent the 86th Congress from pass- 
ing legislation supporting the Court, they will be free to attempt the next huge 
step in their plan for total escape from the toils of the new Reconstruction: 
Persuade the reformers to give up. Historically, this is not so farfetched as it 
sounds. The ephemeral historic importance “of such earlier landmarks as 
the fugitive slave law of 1850, the Dred Scott decision of 1857, the Civil Rights 
Act of 1866 and 1875, the 14th amendment of 1867, or, for that matter, the Vol- 
stead Act of 1919—all of which were in some degree nullified by events or public 
sentiment—should remind us,” Vann Woodward, the leading historian of the 
American Reconstruction period remarks. “* * * how precarious are the for- 
tunes of American statesmanship when it operates against the mass opposition 
of a significant section of the country.” 

“Reconstruction,” Professor Woodward observes, affords the most extreme 
example in our history of an all-out effort by the majority to impose its will upon 
a recalcitrant and unwilling minority region. * * * In spite of the relative weak- 
ness and helplessness of the resistant South, in spite of the determined idealism 
of the northern reformers * * * the fact is that the great experiment ended in 
disillusionment and default. The gains made on paper were never fully imple- 
mented in practice, or they were eroded away by compromise, concession and “in- 
terpretation.” Apathy and indifference replaced the original idealism of the 
reformers. It was the will of the defeated, discredited and for a time, helpless 
South that prevailed in the end. 

BIOGRAPHICAL NoTeE: Helen Fuller, a southerner by birth and education, has 
just returned from a survey through the Southern States. This is the third 
of several interpretive reports. 
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(The following material was submitted for the record by Will 
Maslow, general counsel, American Jewish Congress :) 
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FOREWORD 


ALL AMERICANS are in debt to the American Jewish Congress 
for the study of the ‘Assault upon Freedom of Association” for 
which I am happy to write this foreword. 


In view of the great social tension, particularly in the Southern 
states, arising out of the Supreme Court decision ordering the 
desegregation of the public schools, we perhaps cannot expect 
universal agreement as to how quickly this decision can and should 
be made effective. But all Americans should be concerned with 
the actions being taken to liquidate the NAACP in a number of 
Southern states. These “legal” attempts to make it impossible 
for Negroes and others to associate freely to secure their rights 
under the law of our land are a threat to the liberties of all 
Americans of all races. 


No one who knows the facts can blame the NAACP for the racial 
problems in our country or think of this organization as made up 
of extremists of one sort to be set opposite the extremists on the 
other side who make up the White Citizens Councils and the 
Ku Klux Klan. It is clear to anyone who is willing to read the 
record that the NAACP is a legitimate association which by legal 
means is attempting to win for colored peoples the rights which 
they deserve as citizens. 


Certainly, too, everyone who reads this study must realize that 
these assaults upon the NAACP are of deep and immediate 
concern to all who cherish the right of freedom of association 
upon which our democratic society depends. 


EUGENE CARSON BLAKE, 


President, National Council 
of the Churches of Christ 
in the United States of America 
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INTRODUCTION 


\ ORE THAN 100 YEARS AGO, AN ACUTE VISITOR TO OUR 
shores, Alexis de Tocqueville, observed that “the 


most democratic country on the face of the earth is that in which 
men have in our time carried to the highest perfection the art 
of pursuing in common the object of their common desires, and 
have applied this new science to the greatest number of pur- 
poses. .. . If men living in democratic countries had no right 
and no inclination to associate for political purposes, their inde- 
pendence would be in great jeopardy”. (De Tocqueville, Democ- 
racy in America, Galaxy Edition, pp. 319-320). 


Since de Tocqueville’s time, our country has grown and its 
society has become ever more complex. Our democracy has sur- 
vived and grown with our country largely because we have kept 
and used our freedom of association. 


That freedom is under severe attack today in some of the 
Southern states. Since the historic decision of the United States 
Supreme Court in May 1954, condemning racial segregation in 
public schools, a number of state governments have invoked a 
multiplicity of devices to defeat or delay effectuation of the 
Court’s decision. 


The unhappy story of those efforts to annul the constitutional 
guarantee of equality has been widely told. Less attention has 
been given, however, to an ominous shift in the nature of the 
attack to a widespread assault upon the constitutional right to 
freedom of association, on which all of our liberties depend. 
That assault is motivated by the fact that the struggle against 
racial segregation has largely been organized and made effective 
by the National Association for the Advancement of Colored 
People (NAACP). 


Today, with the ever-expanding scope of governmental activi- 
ties and the complexity of modern social life, voluntary associa- 
tions have become an indispensable part of the struggle to preserve 
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democracy against totalitarianism. Under a totalitarian govern- 
ment there is but one association—the state; in a democracy there 
are a multitude of associations. Thus, churches and synagogues 
are free associations of persons joining together for worship. 
Trade unions are associations of persons joining together for 
industrial advancement. Universities are associations for educa- 
tional and intellectual advancement. The Elks, the Kiwanis and 
the Lions are associations for social and fraternal purposes. The 
Republican Party and the Democratic Party are associations for 
political purposes. The American Jewish Congress is an associa- 
tion of American Jews freely joining together to defend Jewish 
rights and promote democracy. And the NAACP is an association 
of Americans freely joining together to eliminate racial discrimi- 
nation and segregation, which impair the rights of Negroes as 
citizens of the United States. 


The fathers of our Bill of Rights recognized that free associa- 
tion of individuals for common purposes is indispensable to 
democratic living. Accordingly, they included in the First Amend- 
ment—the cornerstone of the Bill of Rights—a guaranty of freedom 
of assembly, a term universally recognized today as encompassing 
freedom of association. 


It is the violation of this freedom that now concerns us. That 
concern is not affected by whether we agree or disagree with the 
Supreme Court’s decision on desegregation, whether we favor 
or oppose racial integration, whether we believe desegregation 
should be brought about immediately or gradually, by legal action 
or by the educational process. The liberties of all Americans, 
whatever may be their views on these questions, are threatened 
by the widespread assault upon their specific right to associate 
through the NAACP. 


In the following pages we recount the details of that assault. 
The record reveals that practically every instrumentality of law 
and government in the South has been used to persecute and 
oppress the NAACP and the citizens who constitute its member- 
ship. In the words of the late Justice Murphy speaking of an- 
other unpopular association, Jehovah’s Witnesses, its members 
“have been harassed at every turn by the resurrection and 
enforcement of little used ordinances and statutes.” Legal pro- 
cesses and procedures have been used and abused to frustrate 
its legitimate activities. Trumped up charges have been levelled 
against it. It has been compelled to expose its membership lists 


8] 


an 
an 
inv 
Soi 


sto 
col 
ne 
pr 
gre 
the 


ere 
ues 
‘ip. 


for 


ind 
“he 
for 
Cia- 
‘ish 
ion 
mi- 
; as 


Cia- 

to 
nd- 
lom 
ing 


‘hat 
the 
\vor 
‘ion 
tion 
ans, 
ned 
late 


CIVIL RIGHTS—1959 1533 


and thus subject its members to the threat of physical injury 
and economic duress. Registration and tax laws have been 
invoked against it. In general, it has been the object in some 
Southern states of a determined effort to destroy it completely. 


In the following pages we recount what is still an unfinished 
story. Even as those pages are being read, new devices are being 
contrived to carry on the campaign of attrition. Every day brings 
new details. Yet our picture of the situation as it exists at the 
present moment is enough to reveal clearly the magnitude and 
gravity of the threat to freedom of association in a great part of 
the American nation. 
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THE RECORD OF THE STATES 


Alabama 


N THE SPRING OF 1956, THE ALABAMA ATTORNEY GENERAL 

started a lawsuit against the NAACP, charging it, as an out- 
of-state corporation, with failure to register a copy of its Certifi- 
cate of Incorporation and other information required by Alabama 
law. He also charged that the NAACP had broken various laws 
by employing and subsidizing Autherine Lucy and Polly Meyers 
Hudson to test the segregation policies of the University of 
Alabama and by organizing, financing and supporting the 
“illegal’” Montgomery bus boycott. (This is a theme we shall 
hear again. The Southern states have repeatedly acted as though 
an attack on their segregation laws is “illegal.’’ This, of course, 
is a form of flouting the Supreme Court’s decision declaring that 
the school segregation laws of the South are invalid.) 


Without a hearing, Judge Walter B. Jones issued a temporary 
injunction and restraining order on June 1, 1956, prohibiting 
the NAACP from conducting any business, from maintaining 
offices, organizing chapters, soliciting members or dues or filing 
any document qualifying it to do business in Alabama. 


That order is still in effect. A series of involved legal maneuvers 
has converted it into what is in essence a permanent ban on 
NAACP activities. These maneuvers began with a demand by 
Attorney General John Patterson that the NAACP produce cer- 
tain records for use in determining whether the temporary injunc- 
tion should become permanent. The records demanded included 
copies of NAACP charters in Alabama; a list of members and 
those authorized to solicit membership and funds; records of 
bank transactions and property owned; a list of employees and 
agents; and records of correspondence concerning the Federal 
court suit in Montgomery which resulted in an order holding 
bus segregation unconstitutional. 


The state’s request was granted by Judge Jones. The NAACP, 
however, refused to produce the records, claiming they had no 
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bearing on the case at hand and would be used only to expose 
members of the organization and subject them to economic pres- 
sures and threats. 


Judge Jones thereupon found the NAACP guilty of contempt 
and fined it $10,000, adding that the fine would be increased to 
$100,000 if the records were not produced within five days. An 
NAACP offer to hand over some of its records but not the mem- 
bership lists was refused by the court. The $100,000 fine became 
effective on July 30, 1956. 


After appeals to higher state courts against both the fine and 
the order for the records were denied, the United States Supreme 
Court, on May 27, 1957, agreed to hear the case. Meanwhile, 
the ‘temporary’ injunction against “all NAACP activity remains 
in force. If the Supreme Court ultimately upholds the Alabama 
courts, the “‘temporary’’ injunction will go on indefinitely, be- 
cause, until the NAACP pays the $100,000 and purges the con- 
tempt by producing its records, it may not appear in court to 
ask that the injunction be ended. 


Because of its success in its courts, the State of Alabama has 
found no need to enact new laws containing wholesale prohibi- 
tions of NAACP activity, as have some of the states named below. 
Nevertheless, its legislature has passed a number of bills applying 
to selected rural counties where the Negro population is propor- 
tionately high. In 1955, it enacted a law requiring any organiza- 
tion soliciting money in Wilcox County to pay a $200 license fee, 
$50 for each solicitor and $5 for each person it enrolls into the 
organization. Representative Sam Nettles, who introduced the 
bill, made clear his intention to impose thought control: “With- 
out such a proposal,” he said, “it would be very easy for the 
NAACP to slip into Wilcox County and teach the Negroes 
undesirable ideas.” 


In 1956, the legislature provided that organizations that collect 
dues may not solicit members in Marengo County without regis- 
tering. Special statutes for Macon and Marengo Counties in the 
same year stifle any protest by teachers by allowing boards of 
education to remove any teacher in the public school system “‘at 
any time such action is deemed necessary to promote the best 
interests of the schools under the Boards’ jurisdiction.” ‘The 
action of the local board is final; there is no redress in the courts. 
All of these laws were enacted without the approval of Governor 
James Folsom. Several additional measures were vetoed by Gov- 
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ernor Folsom or killed by the legislature itself. But there was 
little need for them. 


Court orders compelling exposure of NAACP records have 
also been sought in suits brought by individuals. Four men 
arrested during the riots over Autherine Lucy’s admission to 
Alabama University brought damage suits totalling $4 million 
against the NAACP, charging that it had helped Miss Lucy to 
obtain admission and thereby encouraged the riots. One of the 
complainants demanded that the NAACP provide him with a 
list of its chapters in Jefferson County and the names and ad- 
dresses of their officers and members. NAACP responded that 
“such information in the hands of the plaintiff would result in 
injury to members and officers” and refused the information. 


Arkansas 


A small number of Arkansas school districts undertook desegre- 
gation of their classes shortly after the Supreme Court’s 1954 
decision. Since then, unfortunately, the trend has been steadily 
adverse to compliance. At the November 1956 general elections, 
the voters approved a number of anti-integration proposals in- 
cluding a resolution that pledged the state “‘to resist to the utmost 
all illegal encroachments on its domestic interests.’’ When the 
legislature convened in January 1957, it undertook to carry out 
the mandate of the November election. Among the bills passed 
by the legislature and signed by Governor Orval E. Faubus in 
February were two designed to frustrate anti-segregation activity. 


One bill established a State Sovereignty Commission, headed 
by the governor. The Commission was directed to “resist the 
usurpation” of states’ rights by the Federal government, to give 
assistance to school districts in litigation and other matters “relat- 
ing to the commingling of races’ and to collect information 
concerning “developments constituting deliberate, palpable and 
dangerous invasions” of the rights reserved to the state by the 
Constitution. —The Commission was given wide subpoena and 
other investigation powers. The breadth of its mandate prompted 
Winthrop Rockefeller, whom Governor Faubus had appointed 
as chairman of the Arkansas Industrial Development Commission, 
to warn that it “would set up what you might call an Arkansas 
gestapo. No organization would be safe from embarrassment of 
an investigation, and behind closed doors, too.” 
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The other new law requires registration by and periodic reports 
from all persons and organizations who (a) support Federal legis- 
lation that would affect the operation of Arkansas school districts; 
(b) work for the defeat of Arkansas legislation designed to pre- 
serve states’ rights; (c) solicit plaintiffs for lawsuits involving the 
operation of state institutions, particularly the public schools; 
(d) promote “integration of races in the public schools’ contrary 
to the desire of the patrons of the schools or (e) give legal aid 
to “such negroes (sic) as may be involved... in... litigation 
involving their admission into any public school” in the state. 


Persons and organizations that come within these terms must 
comply with a number of requirements. Thus, they must keep 
records of all contributions and expenditures made in any 
amount, showing the name and address of the contributor or 
payee. They must get receipted bills for all expenditures and 
keep them for two years. They must make quarterly reports on 
these receipts and expenditures to the Sovereignty Commission. 


Governor Faubus made it clear that the NAACP was the target 
of this legislation, saying that it would make it possible for the 
state to outlaw that organization if it exceeded its functions as 
a non-profit group. Nevertheless, the Arkansas Christian Mis- 
sionary Society warned that the new law requires registration by 
that organization, as well as other religious groups opposed to 
segregation. This, it said, would be a violation of the principle 
of separation of church and state. 


Florida 


At a special session of its legislature in 1956, Florida adopted 
legislation giving the governor broad powers to “promulgate and 
enforce such emergency rules and regulations as are necessary to 
prevent, control or quell violence, threatened or actual, during 
any emergency lawfully declared by him to exist.”” The governor 
was empowered to order individuals or corporations “‘to refrain 
from doing any act or thing which would, in his opinion, endanger 
life, limb or property, or cause, or tend to cause, a breach of the 
peace, or endanger the peace and good order of society.” 


In practical terms, this statute enables the governor to declare 
an emergency if any effort is made to bring about integration of 
a school or if the NAACP seeks to hold a peaceful public meeting. 
He would then have power to disband or cancel the meeting 
or order the integration stopped. 
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However, the governor’s power to act under the statute is not 
limited to NAACP activity and efforts to obtain integration, 
Its terms are so sweeping that the governor can halt any organi- 
zational activity, including union meetings and organizing cam- 
paigns. 

The 1956 legislature was doubtful whether this law would be 
enough to achieve the legislature’s purposes. Accordingly it 
established a legislative committee to conduct investigations and 
to recommend to the next session of the legislature ‘corrective 
legislation” to curb abuses against the “peace and dignity of the 
state.” The committee was directed to examine “‘all organizations 
whose principles or activities include a course of conduct on the 
part of any person or group which would constitute violence, or 
a violation of the laws of the state, or would be inimical to the 
well being and orderly pursuit of their personal and business 
activities by the majority of the citizens of this state.” 


The committee has been holding hearings at which NAACP 
representatives have been closely questioned. It has attempted 
to show, among other things, the influence of “outside elements” 
in the Tallahassee bus boycott and the role of the NAACP in 
suits by Negroes to end segregation in public schools and the 
University of Florida. (When one NAACP representative who 
was questioned about school desegregation petitions referred to 
the constitutional right to petition for the redress of grievances, 
the committee counsel interrupted, saying, ‘““We didn’t ask for 
that and don’t want it in the record.”” The committee ordered the 
remark stricken from the record.) 


The committee has the power to subpoena witnesses. It is 
conducting some of its hearings in secret. One NAACP official, 
questioned as a witness, told the committee that the hysteria 
caused by its activities was causing Negroes to deny NAACP 
membership. 


A major objective of the committee is to obtain NAACP finan- 
cial records and membership lists. Late in February of this year, 
the investigators directed the NAACP to produce its state records, 
which, they asserted, had been taken to New York to evade the 
investigation. However, since the committee had no power to 
enforce this order, it announced it would ask the next session of 
the legislature to give it broader authority. It also declared its 
intention to recommend bills that would “‘almost entirely sup- 
press race agitation.” 


14] 


be 


op 
lav 
Fe 
age 
Re 
ses 
ust 


on 


pri 


be 
it 
nd 
ive 
the 
ons 
the 
or 
the 
1ESS 


CP 
ted 
ts” 
in 
the 
vho 
| to 
ces, 
for 
the 


t is 
cial, 
eria 


.CP 


nan- 
ear, 
rds, 
the 
r to 
n of 
1 its 
sup- 


CIVIL RIGHTS 





1959 1539 


The Florida legislature is now in session. As this was written, 
the Senate had passed and sent to the House six bills designed to 
curb the NAACP, including a registration statute and a law to 
hamper anti-segregation litigation. 


Georgia 


The principal direct attack on the NAACP in Georgia has 
been a proceeding under the tax statutes. The Association has 
operated for many years as a non-profit corporation under Georgia 
law and, in fact, under the laws of every other state and the 
Federal Government. Nevertheless, late in November 1956, 
agents of the Georgia Revenue Commission raided the Southern 
Regional and Atlanta offices of the NAACP and demanded pos- 
session of the organization’s records and membership lists, to be 
used to determine whether the NAACP owed any state taxes. 
(No similar raids or demands for tax payments were ever made 
on any other non-profit organization.) 


At the Southern Regional office of the NAACP, Mrs. Ruby 
Hurley, the director, turned over all documents to the tax agents. 
The state later charged that 30 boxes of papers had been removed 
before the raid and obtained a court order allowing the Attorney 


General to search the office files. ‘The search produced no new 
evidence. 


In Atlanta, John H. Calhoun, president of the local NAACP 
chapter, refused to surrender its records even after tax agents 
obtained a court order from Judge Durwood Pye directing him 
todo so. On December 5, Judge Pye began hearings to determine 
whether Calhoun was in contempt of court. The judge rejected 
a defense motion that he disqualify himself because of his past 
“repeated denunciations of the colored race.’’ He said that he 
had never attacked the colored race, but admitted that he had 
“strong views on the mongrelization of the races.” 


After five days of hearings, Calhoun was found guilty of both 
civil and criminal contempt. He was sentenced to a year in 
prison on the criminal charge, with sentence suspended “so long 
as he behaves himself.”” On the civil charge, he was imprisoned 
without bail until he purg.d the contempt by producing the 
records. After several hours in jail, Calhoun agreed to produce 
his records. A deputy sheriff accompanied him to NAACP head- 
quarters, where investigators began an immediate seizure and 
listing of all documents. Calhoun was then freed. 
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As part of the tax action, Judge Pye fined the NAACP $25,000 
for contempt of court, naming both the Georgia and national 
organizations as liable for the fine. At the same time he ordered 
the Association to produce in his court in Georgia all the records 
in its New York office. —The NAACP protested, first, that its 
national organization could not be in contempt because it had 
never been asked to turn over its records and, second, that it could 
not send its records to Georgia because it was required to keep 
them open to inspection in New York by members and by govern- 
ment officials. It initiated an appeal from Judge Pye’s ruling but 
also offered to allow Georgia tax officials to examine its records 
in the New York office. Late in May 1957, two Georgia officials 


made a trip to New York and spent several days inspecting the 
files. 


In July 1955, the Georgia Board of Education unanimously 
adopted a resolution revoking “forever” the license of any Georgia 
teacher who “supports, encourages, condones or agrees to teach 
mixed classes.” When Attorney General Eugene Cook criticized 
this resolution as too vague, the Board, on August 1, 1955, directed 
that “Any teacher in Georgia who supports, encourages, condones 
or agrees to teach a mixed grade or any teacher who is a member 
of the NAACP, any allied organization, or any subversive organi- 
zation, shall have his or her license revoked and forfeited for 
life.”” The Attorney General indicated that he was fully prepared 
to enforce this resolution, since in 1954 every state employee 
had been required to fill out a security questionnaire listing all 
organizations to which he had ever belonged. 


When this resolution brought public protests from many per- 
sons, the Attorney General told the Board of Education that it 
was unnecessary, since state law already required that every 
public employee, including teachers, sign an oath swearing to 
“uphold, support, and defend the Constitution and laws of the 
State.” Cook declared that this oath went ‘much further than 
any resolution” that the school board had passed. Since Georgia 
law requires segregation, Cook explained, a teacher belonging to 
the NAACP or advocating desegregation would be violating his 
oath. The Board of Education thereupon rescinded its resolution 


and ordered all teachers to sign the general oath by October 15, 
1955. 


In October 1955, Attorney General Cook issued a statement 
that the NAACP was exploiting the race issue not for the benefit 
of the Negro “but for their more nefarious purposes.” He subse- 
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quently presented a report to the state legislature of his personal 
investigation of the NAACP, including alleged evidence of “sub- 
versive influences in and on the NAACP.” On the basis of this 
report, he submitted a comprehensive program of legislation, 
including a declaration that the NAACP is an “organization 
subversive to the Constitution and the laws of the state of 
Georgia.” 


The legislature, which met in January 1957, did not adopt all 
of Attorney General Cook’s proposals. It did, however, adopt a 
law giving the Governor broad powers to deal with emergencies. 
Like the Florida law, already described, this could be used to 
curb not only the NAACP but any other political or organiza- 
tional activity which the Governor found undesirable. A proposal 
for a legislative investigation of the NAACP was shelved on the 
ground that the Georgia Education Commission, which was 
granted broad subpoena powers at the 1957 session, could conduct 
any probe that was necessary. 


Finally, the legislature adopted an “anti-barratry”’ law imposing 
severe penalties on anyone “who seeks out and proposes to another 
person that they present and urge a suit against another person, 
the State of Georgia, the United States or any other legal entity.” 
The obvious aim is to lay the NAACP and its officials open to 
prosecution if they make any move to suggest action by parents 
of Negro school children to end segregation. 


Louisiana 


On March 1, 1956, the Louisiana Attorney General filed a peti- 
tion in a state court alleging that the NAACP had failed to register 
under a 1924 law requiring the officers of every “fraternal, pa- 
triotic, charitable, benevolent, literary, scientific, athletic, military, 
or social organization, or organizations created for similar pur- 
poses, whether incorporated or unincorporated,” to file yearly 
membership lists with the Secretary of State of Louisiana. The 
penalties imposed by the law for non-compliance are imprison- 
ment of the officers and dissolution of the organization. Although 
the law obviously applies to a large variety of organizations, it 
had never been invoked except against the Ku Klux Klan. 


Fearing “reprisals, including serious bodily harm to NAACP 
members, especially in smaller communities, if their membership 
became known,” the Association decided to attack the constitu- 
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tionality of the statute which the Attorney General had invoked, 
rather than turn over its membership lists. On March 28, the 
Association filed a petition in a Federal District Court asking 
the Federal court to take jurisdiction over the proceedings which 
the Attorney General had started. On the next day, Judge Cole- 
man Lindsey of the state court granted a temporary injunction 
preventing the NAACP from doing business or holding meetings 
in Louisiana. (Judge Lindsey had notice of the fact that the 
NAACP had asked the Federal court to take jurisdiction. Hence, 
his action flouted a Federal law under which a state court may 
not act in a case after a petition for removal to a Federal court 
has been filed. Nevertheless, Judge J. Skelly Wright of the Fed- 
eral court declined to interfere with the injunction because it was 
necessary for the NAACP to exhaust its remedies of appeal in the 
state courts before it returned to Federal court.) 


Judge Lindsey made his temporary injunction permanent on 
April 24, 1956. ‘The NAACP announced that, although it con- 
sidered the injunction “illegal and unjust,” it would comply with 
it while it took an appeal to the Louisiana Court of Appeals, 
Seven months later, that court held that the injunction should not 
have been issued and consequently was null and void. 


The way now seemed clear for a contest of the state registration 
law in the Federal court and for resumption of NAACP’s public 
activities. However, Jack Gremilion, State Attorney General, 
took a different view. In a public letter to the NAACP, he said 
that he was “confused, just like everybody else,” by the ruling 
of the Louisiana Court of Appeals, but that he was still prepared 
to enforce the penal provisions of the law against the NAACP 
if it did not register. He warned the Association that its “failure 
to comply with the law leaves us no alternative except to vigor- 
ously pursue the matter.” On December 12, 1956, a cordon of 
patrol cars assembled outside an NAACP meeting in New Orleans, 
in an obvious attempt at intimidation. Shortly afterward, Gre- 
milion advised the New Orleans District Attorney that, until the 
NAACP registered, it could be prosecuted for holding meetings. 


Faced with the Attorney General’s refusal to honor either the 
Federal law or the decision of the Louisiana Court of Appeals, 
the NAACP finally submitted. On the last day of 1956, the New 
Orleans branch yielded the names of its 300 members and other 
chapters thereafter followed suit. “We're assuming,” said one 
NAACP official, ‘that the only reason the Attorney General 
wanted to put us out of business was because we hadn’t filed our 
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membership lists. He gave us an opportunity to file and we took 
him up on it.” The NAACP is now free again to operate in 
Louisiana. 


While this suit was in the courts, the Louisiana legislature also 
took action. In June 1956, apparently on the assumption that 
Judge Lindsey’s injunction would remain in force indefinitely, 
the state legislature passed a series of four laws barring from 
public school employment all members of organizations enjoined 
from operating in Louisiana. These laws also prohibit school 
employees from ‘advocating or performing any act toward bring- 
ing about the integration of the races within the public school 
system.’ The statutes apply not only to teachers but also to bus 
operators, custodians, janitors and other employees of public 
schools and public colleges. Presumably, any Louisiana school 
employee who joins the NAACP risks a ruling that he has per- 
formed an act toward bringing about integration. (These statutes 
were declared unconstitutional in part on April 15, 1957, in a 
proceeding brought by NAACP challenging a number of statutes 
designed to halt the process of integration in the state university. 
The state will probably appeal this decision.) 


Finally, this year, a special committee of the Louisiana legis- 
lature has been holding hearings obviously designed to discredit 
the NAACP. Witnesses have described the Association as a tool 
of the Communists, despite its well known record of opposition 
to Communism and all other forms of totalitarianism. So far, 
the Committee has refrained from subpoening NAACP officials 
or demanding production of its records. 


Mississippi 


In March 1956, the Mississippi legislature established a 12- 
member State Sovereignty Commission with Governor James P. 
Coleman as its head. Governor Coleman explained that this was 
done to “enable us during the next two years to maintain a suc- 
cessful fight for preserving separation of the races in this state.” 
The Commission was given a $250,000 budget and power to issue 
subpoenas and to employ secret investigators and confidential 
informants. Thus, the Commission has ample powers to harass 
the NAACP with the same tactics that have been used in other 
states. 


The 1956 legislature also took other steps to frustrate attacks 
by organizations on its segregated school system. In February 
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1956 it adopted a law purportedly designed to ban promotion 
of lawsuits by persons or groups having no legitimate interest in 
them. The law states that no person or organization may promise, 
give, offer, receive, accept, solicit or donate money for the purpose 
of inducing a person to bring a proceeding in a court or before 
an administrative body. This has the same aim as the Georgia 
statute already described. 


Mississippi has also acted to prevent out-of-state lawyers from 
representing Mississippi clients. Under a law adopted in April 
1956, an out-of-state attorney who wishes to plead in the Missis- 
sippi courts must, if his qualifications are challenged, convince 
the State Board of Bar Admissions that he is of good professional 
standing and character. The State Board may ask the attorney 
to what organizations he has belonged or contributed money in 
the past five years. In practice, the Board could and probably 
would bar any attorney admitting membership in the NAACP. 
Thus, not only in desegregation cases but in proceedings brought 
against the NAACP itself, the Association’s legal staff would be 
kept from appearing. 


Another of the package of anti-integration legislation enacted 
in February 1956 was a law requiring all school employees to 
reveal organizational affiliations for the past five years. Failure 
to file means automatic loss of job. The threat to those teachers 
who are members of NAACP was not spelled out. Nevertheless, 
the Mississippi Negro Teachers Association characterized the 
statute as ‘an instrument of fear to every law-abiding Negro 
teacher in the state.” 


The 1956 legislature also raised to $500.00 the fine for persons 
convicted of “loud, and offensive talk” and other breaches of the 
peace. This large fine could be used to deal with NAACP leaders 
arrested for disturbing the peace by speaking against segregation. 
Like other statutes aimed at the NAACP, however, it also threa- 
tens union organizers and leaders of other locally unpopular 
causes. 


North Carolina 


In December 1955, an organization called the Patriots of North 
Carolina called upon North Carolina authorities to force the 
NAACP to register under two state laws previously thought to 
apply only to businessmen and lobbyists. One law requires 
out-of-state corporations doing business in North Carolina to file 
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annual reports and to pay registration fees based on the value 
of their capital stock. Violators are subject to a $500 fine. The 
other statute, the Gray Act, requires the registration of all organi- 
zations engaged in “influencing public opinion and/or legisla- 
tion.” Each registering organization must supply the following 
information: the name and address of its principal place of 
business and of all of its branches; the purposes of the organiza- 
tion; the names and addresses of its officers, agents, servants and 
employees; and a complete financial statement, including its 
sources of income. Failure to comply constitutes a misdemeanor. 


After an exchange of correspondence with NAACP’s national 
headquarters in New York, Attorney General William B. Rodman 
officially informed the organization that it had subjected itself 
to the laws of North Carolina and would be required to register. 
Instead of registering, the NAACP petitioned the Superior Court 
of Wake County to rule that the two statutes did not apply to it, 
since it did no business in the state and was not engaged in influ- 
encing public opinion or legislation. The Association also urged 
that, if the statutes did apply to it, they unconstitutionally inter- 
fered with freedom of speech and the right of petition. 


During the procedural maneuvers that followed, the Attorney 
General expressed the opinion that the NAACP refused to register 
only because it was “raising stupendous amounts of money” in 
North Carolina and did not want to reveal either the amount 
or the purpose for which the money was being used. 


Ultimately, the State Supreme Court required the NAACP to 
abandon its attack on the Gray Act and to confine its suit to the 
act dealing with foreign corporations. The Association then de- 
cided to comply with that Act and paid the $500.00 fine which 
had been levied under it. It still takes the position that it cannot 
be constitutionally required to register under the Gray Act. No 
steps have been taken by the state as yet to require such regis- 
tration. 


South Carolina 


In March 1956, the South Carolina legislature adopted a statute 
which declared that membership in the NAACP is “wholly in- 
compatible with the peace, tranquility and progress that all citi- 
zens have the right to enjoy,” and accordingly prohibited all 
schools and government agencies from employing NAACP mem- 
bers. The statute authorized the board of trustees of any public 
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school or any state-supported college to obtain from employees 
sworn affidavits that they were not NAACP members. Any school 
official who hired an NAACP member was himself subject to 
punishment. The point of view that produced the statute was 
summarized by Representative Charles A. Garrett who remarked: 


The bill . . . is designed to protect our Negro citizens and colored 
public employees, most of whom are not members of the Organization, 
from the intimidation and coercion of the NAACP, as well as to limit 
its activities against the best interests of our white citizens. ... There 
is no more place in our state for the NAACP as presently constituted 
and with its present policies and aims than there is for the Ku Klux 
Klan. 


This statute was challenged in Orangeburg County, home of 
the State Teachers College for Negroes. The superintendent of 
the Elloree School District in that county distributed a question- 
naire to the teachers containing the following questions: 


‘Do you belong to the NAACP?” 


“Does any member of your immediate family belong to the 
NAACP?” 

‘Do you support the NAACP in any way (money or attendance 
at meetings)?” 

‘Do you favor integration of races in schools?”’ 


Of 31 teachers in the school, 24 either refused to fill out the 
questionnaire or resigned in protest against it. The contracts 
of these 24 were not renewed for the 1956-57 academic year. 
Subsequently, 17 teachers brought a Federal court action to pre- 
vent school authorities from inquiring into their beliefs. The 
first hearing was held on October 22, 1956. The NAACP, which 
represented the 17 teachers, argued that the new state law violated 
the constitutional guarantees of freedom of speech, association 
and petition and also that it specifically discriminated against the 
NAACP. The school board contended that the Federal court 
did not have jurisdiction, since the teachers had not first sought 
relief through South Carolina administrative agencies and state 
courts. Appearing as a friend of the court, the Attorney General 
of South Carolina stated: 


The NAACP has reached a point of no return as far as South Carolina 
is concerned. They are disturbing the domestic tranquility and causing 
enmity and bad feelings between people who have always lived 
together. We do not wish to have its members teaching in our schools. 
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The three judges on the Federal court that heard the case 
divided three ways in their decision. The result was a ruling 
that the court had jurisdiction over the matter but would with- 
hold its decision until the teachers had taken their case to the 
state courts. 


On April 22, 1957, the teachers filed an appeal with the United 
States Supreme Court asking review of this ruling. The next day, 
the South Carolina legislature rushed through a bill in a manifest 
effort to frustrate the appeal. The new law, signed by Governor 
George Bell Timmerman, Jr., on April 24, 1957, repealed the 
1956 law barring NAACP members from public employment and 
provided instead that all applicants for state employment shall 
give full information “as to active or honorary membership in or 
affiliation with all membership associations and organizations.” 
No exceptions were made for any type of organization. The 
effect of this new law on the pending suit remains to be deter- 
mined. 


Even if it proves to be true that the NAACP’s attack upon the 
1956 law achieved a victory by compelling repeal of that patently 
discriminatory statute, the new law remains an obstacle to free- 
dom of association. In view of the proclaimed hostility of state 
officials to the NAACP, few South Carolina teachers will feel free 
to join or support that organization, no matter how strongly they 
may sympathize with its objectives. 

Earlier, in February, the 1957 session of the South Carolina 
legislature enacted and Governor Timmerman signed an “anti- 
barratry” law admittedly aimed at the NAACP or any other 
organization that fosters anti-segregation suits. In detailed fashion, 
it prohibits anyone who has no direct or substantial interest from 
bringing an action or soliciting or inciting others to do so. Such 
persons are also prohibited from paying or receiving anything 
of value in connection with the action. Violators are subject to 
two years in jail or a $2,000 fine. 


Still pending in the legislature is a bill to authorize the State 
Attorney General to investigate the records of foreign and do- 
mestic non-profit corporations. 


Use of the tactic of investigation has also been threatened in 
South Carolina. In July 1955, when Orangeburg Negroes organ- 
ized to petition for integration of the local schools, a Citizens 
Council started a boycott of Negro merchants. In retaliation, the 
Negro community began to boycott white stores. Amid increasing 
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bitterness, the 1,200 students at the State Teachers College for 
Negroes decided to join the counter-boycott. Next, the state 
legislature voted an “investigation of the activities of the NAACP 
among the faculty and students at the South Carolina State Col- 
lege.” ‘This action inflamed student resentment at the College. 
Governor Timmerman then ordered state police to place the 
campus under surveillance because of “expected trouble from 
subversive elements.” In April 1956, the college’s 1,200 students 
boycotted classes for four days and held demonstrations against 
the investigation and the governor’s action. 


At that point, however, the State College authorities yielded. 
They brought the strike to an end by expulsions and threats of 
expulsions. Fred Moore, a student leader, was dismissed from 
the College for his participation in what the Board of Trustees 
termed “the insurrection.” In June, 15 other students were noti- 
fied that they would not be allowed to register for the September 
term. Five faculty members were dropped. A number of others 
resigned. 


When the legislative investigating committee notified the Col- 
lege that it was ready to begin its probe, it was assured by the 
College president that there was nothing left to investigate. The 
committee visited the campus, conducted a one-day hearing and 
went home. 


Those who organize opposition to segregation in the Southern 
states face an additional danger. The hostility of state judges and 
juries makes them especially vulnerable to trumped up suits by 
private individuals. A libel suit in South Carolina illustrates 
this problem. 


An attorney in Sumter, S.C., who was defending two school 
boards against a suit to end segregation, released a statement 
quoting one of the original Negro petitioners as saying that he 
had never really asked that the schools be integrated and imply- 
ing that his signature had been misused. The Sumter NAACP 
Branch replied in a statement claiming that the petitioner had 
in fact requested integration. It added that either the petitioner 
was “double-talking or the officials who are releasing these state- 
ments to the press are wording these retractions to fit the Citizens 
Committees.” The attorney then filed a suit against the Sumter 
NAACP branch and its officers for $100,000 since, he said, he was 
the “official” responsible for releasing the statement and therefore 
had been libeled. Solely because the case would have been tried 
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before a jury of white Southerners, the defendants were forced to 
settle this action for $10,000. 


Tennessee 


Following the United States Supreme Court’s desegration deci- 
sion of May 1954, a number of school districts in Tennessee were 
desegregated. Hence, there was reason to believe that the record 
of this state would not be disfigured by extremist action. Unfor- 
tunately, the Tennessee legislature has now belied that hope. 


In February and March 1957, three laws were adopted modeled 
almost exactly on three of the laws passed in Virginia in 1956 as 
part of that state’s elaborate scheme to hamstring the NAACP. 
Since the Virginia laws that Tennessee copied are described be- 
low, it is sufficient to say here that they (1) require registration 
of individuals or groups collecting or spending funds for the 
purpose of initiating legal proceedings to which they are not a 
party and not financially interested; (2) require registration of 
all individuals or groups who promote or oppose legislation “in 
behalf of any race or color’ and (3) make it a crime for an indi- 
vidual or organization to promote litigation. 


These statutes raise the same constitutional and practical prob- 


lems as the Virginia statutes now being challenged by the NAACP 
in the courts. 


Texas 


The attack on the NAACP in Texas roughly parallels the 
attack made in Alabama. But where Alabama relied primarily on 
a single registration law, Texas has brought a whole battery of 
state laws into play. Among the charges made when the state 
moved against the Association in September 1956 were that it 
had engaged in political and lobbying activities, that it had prac- 
ticed law illegally, that it had unlawfully solicited and recruited 
plantiffs for lawsuits against segregation, that its activities would 
result in ‘racial hatred and inflamed communities,” that it had 
not paid franchise taxes, that it had failed to secure a state permit 
to operate, that it was not a non-profit organization, as it claimed, 
and, finally, that its national headquarters in New York had 
tefused to permit Texas to inspect its records. 
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On the basis of these charges, Texas Attorney General Ben 
Shepperd sought a permanent injunction forever barring all 
NAACP activities in the state. His first move was a request for 
a temporary restraining order to halt NAACP activities. His 
petition was presented to the Texas District Court in the City 
of Tyler in September 1956. On September 21, without notice 
to the NAACP and without a hearing, the presiding judge granted 
the order. His explanation for acting without a hearing was 
that any delay would have meant “immediate and irreparable 
injury” to the state. The stage was thus set for a trial on the 
issues to determine whether the temporary restraining order — 
which under law is a transitory measure — should be converted 
to a temporary injunction, which can remain in force indefinitely. 


Just before the trial began, members of Attorney General 
Shepperd’s staff, accompanied by Texas Rangers, descended upon 
the NAACP offices in Dallas, Houston and Corpus Christi and 
demanded to see the organization’s records. Although the NAACP 
made no objections, this was obviously no mere routine request 
for information. The use of Rangers and the suddenness of the 
call revealed an intention to intimidate and to generate public 
hostility toward the Association. 


The trial began in October and lasted seventeen days. Much 
of the evidence consisted of statements obtained by Shepperd’s 
assistants on investigative forays throughout the state. The main 
thrust of Shepperd’s argument was that the NAACP, by means 
of a “preconceived plan,” had “solicited and recruited and co- 
erced Negro students and parents of students to take steps that 
otherwise they would not have taken,” resulting in “racial hatred 
and inflamed communities.” Shepperd also claimed that the 
NAACP, though supposedly a non-profit organization, had actu- 
ally made a “profit” of $100,000 in 1955 and thus owed $900 
in franchise taxes. 


On October 24, Judge Otis T. Dunagan upheld the state’s 
charges. The restraining order was converted into a temporary 
injunction, forbidding indefinitely all NAACP operations in 
Texas. The NAACP could bring no lawsuits to oppose segrega- 
tion practices; hold no meetings; collect no dues. It could not 
even register with the Secretary of State as an organization func- 
tioning in the State of Texas. 


This order remained in effect for nine months. Then, on 
May 15, 1957, after a brief trial, Judge Dunagan issued a final 
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order substantially modifying his original decree. It provided 
that the NAACP was free to operate in Texas provided it com- 
plied with certain conditions. These included paying a franchise 
tax, keeping its records open to inspection by the Attorney 
General, refraining from lawsuits for its own profit or for the 
purpose of vexing the defendants and refraining from “‘instituting 
or soliciting . . . or financing” any court action. The final order 
also prohibited the NAACP from engaging in political and lobby- 
ing activities. The NAACP has decided to appeal from this 
ruling. 

Meanwhile, the Texas legislature has commenced its 1957 
session. Among the bills already passed by the lower chamber is 
one that would prohibit any agency of the state, including public 
schools, from employing NAACP members. Another would re- 


quire all organizations advocating or opposing racial integration 
to register with the Secretary of State. 


Virginia 

The most elaborate, systematic and sophisticated attempt to 
frustrate NAACP activity has been made in Virginia. In Septem- 
ber 1956, the Virginia legislature adopted seven laws frankly 
designed to bring an end to all activities of the Association in 
that state. These laws, which constitute Chapters 31 to 37 of 


the Acts of the Special Session of the 1956 General Assembly of 
Virginia, provide as follows: 


Chapter 31 requires any person who seeks to collect or spend 
funds for the purpose of initiating a legal proceeding to which 
he is not a party and in which he has no financial interest to 
submit certain information to the State Corporation Commission. 
In the case of an organization, this information includes copies 
of its charter and by-laws, the names and addresses of its officers, 
employees and members, identification of the sources of all 
monies contributed to it and a listing of the expenses and loca- 
tions of all its offices and branches. Since the NAACP is never 
the actual party in an integration suit and cannot have any 
fmancial interest in its outcome, it would be compelled to 
register in order to continue its court activities on behalf of 


integration. In registering, it would reveal the names of its 
members. 


Chapter 32 requires submission of the same kind of informa- 
tion by persons or groups promoting or opposing state legislation 
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involving segregation and desegregation. It also applies to groups 
raising or spending money for litigation “in behalf of any race or 
color.”” Groups which do nothing more than “advocate’’ desegre- 
gation must also register. Together, Chapters 31 and 32 make 
it necessary for the NAACP to submit all the required informa. 
tion or cease all meaningful activities. 


Chapters 33 and 35 contain various provisions against “bar- 
ratry,’ “running” and “capping.” In elaborate detail, the two 
statutes bar such activities as paying an individual to act as a 
plaintiff or merely seeking out plaintiffs and convincing them to 
bring suits. Chapter 36 forbids individuals or groups from pro- 
moting or even involving themselves in any suit against the 
State of Virginia or any of its agencies or officers in which they 
do not have a direct interest. Under this law, the NAACP could 
not help defray the fees of a private lawyer hired by an individual 
to prosecute an integration suit; nor could it offer professional 
advice to the lawyer on how to conduct the case. (In assessing 
the effect of these five laws, the hostility of Southern tribunals 
must be kept in mind. Even if the NAACP were fully and legally 
registered, did not enter a case until invitation from the plaintiff 
himself and offered no compensation to the plaintiff for work 
lost, etc., it is not unlikely that Southern juries would find 
some evidence of “running,” “capping,” “‘champerty” or other 
prohibited acts.) 


Finally, to take care of any loopholes remaining, Chapters 
34 and 37 of the 1956 Acts created legislative investigating com- 
mittees to probe, respectively, (1) the sufficiency of state laws 
against barratry, running, capping and other such legal abuses; 
and (2) groups seeking to influence or promote litigation involv- 
ing racial activities. 


Shortly after the Virginia legislature enacted these laws, the 
NAACP’s legal branch brought suit in a Federal court to have 
them declared unconstitutional. With this suit pending (a hear- 
ing is scheduled to start on June 26, 1957), the Association could 
justify refusing to comply with the registration requirements 
until its case was decided. 


Meanwhile, however, the other two statutes were invoked. The 
two committees established by these laws called upon the NAACP 
to surrender not only its complete membership lists but also 
records of every contribution received and disbursement made 
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during 1956 and copies of all its correspondence involving inte- 
gration suits. This, of course, was the very kind of information 
required by the laws being considered in the pending lawsuit. 


On February 13, 1957, the NAACP refused the Committees’ 
requests. Instead, it offered to supply the names and addresses 
of officers and branches and a certified statement of total receipts 
and disbursements. The names and addresses of members and 
contributors would be withheld, the NAACP said, until the 
Federal courts had determined the constitutionality of the Vir- 
ginia statutes. 


Thereafter, the committees obtained state court orders requir- 
ing the NAACP to comply with their requests. A Federal court 
judge, who was requested by the NAACP to prevent enforcement 
of the state court orders, decided not to intervene pending final 
outcome of the state court proceedings. An appeal in those pro- 
ceedings is now pending and will be heard in the Fall. 


Meanwhile, on March 12, the Committee on Law Reform and 
Racial Activities quizzed five NAACP officials in a closed session. 
The NAACP announced that it had supplied the Committee with 
some of the information it wanted but had refused to disclose 
the names of its members, contributors or local officials. 
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HE STORY WE HAVE TOLD HAS NOT YET ENDED. FURTHER co 
moves against the NAACP and other organized anti-segre- fo 
gation forces are already threatened. Yet the main lines of attack a 
have probably been laid down. Let us review them briefly. he 
tic 
lis 
The Methods Al 
to 

1. Discriminatory use of existing laws to halt an organization’s 
activity. pa 
2. Bans on state employees’ membership in specified organi- It 
zations. th 
3. Laws requiring publication of the names of members of - 

an organization, so that they will be exposed to economic 
and other oppression. ) 
4. Laws requiring organizations to submit to registration re- ty 
quirements difficult if not impossible to fulfill. Ca 
; Ca 
5. Laws imposing on associations prohibitive or excessive li- be: 
cense fees or taxes. ch; 
6. Laws prohibiting or burdening organized support of liti- lic 
gation to enforce particular rights. ack 
7. Legislative investigations to harass an organization’s leaders, . 
sequester its records, expose its members or present its 08 
activities in an unfavorable light. z 
> ” ° ° t a 
8. Laws creating “emergency” powers to halt organizational ons 
activity deemed harmful to the interests of the dominant rec 
group in the state. tio: 
The purpose of these measures — the avowed purpose in many me 
instances — is to destroy the NAACP or frustrate its activities. ‘ 
The very right of an organization to exist — of citizens to asso- hit 
ciate for common purposes — is at stake. For it must never be por 
forgotten that there is nothing inherent in the nature of the not 
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measures that limits their use to the NAACP. Each may be used 
against any organization. 


This may be seen by considering each of the measures sep- 
arately: 


1. Use of Existing Laws. A state can at any time start legal 
proceedings like those launched in Alabama, Georgia, Louisiana 
and Texas to curb the NAACP because of an alleged failure to 
comply with existing laws. The tax laws alone provide a basis 
for such harassment. It can always be claimed, as it was in Texas 
and Georgia, that an association is in fact making a profit and 
hence is not entitled to tax exemption as a non-profit organiza- 
tion. This can be the excuse for seizing its records and demanding 
lists of members and contributors. It is even possible that, as in 
Alabama and Texas, the court decree ordering the organization 
to halt all its activities will be issued first and the trial held later. 


The $100,000 fine imposed on the NAACP in Alabama is a 
particularly obvious use of the law to oppress rather than correct. 
It is a reminder that excessive fines can be used to destroy rather 
than to punish or compensate. (See the dissent of Justice Brandeis 
in U.S. ex rel Milwaukee Publishing Co. v. Burleson, 255 U.S. 
407. See also Weems v. United States, 217 U.S. 349.) 


2. Bans on Membership. ‘The device of barring membership 
by government employees in a specific organization has already 
been used in at least two states and is threatened in others. South 
Carolina provided simply that no state employee may be a mem- 
ber of the NAACP and then modified that statute when it was 
challenged in the courts. Georgia first directed revocation of the 
license of any teacher who was an NAACP member and then 
achieved the same end by ruling that membership in the NAACP 
is inconsistent with the oath to defend the state constitution 
and laws that is required of all state employees. In addition, 
Louisiana has prohibited school employees from doing any act 
that promotes integration, a prohibition that undoubtedly en- 
compasses joining or supporting the NAACP. Mississippi has 
required school employees to reveal their organizational affilia- 


tions, leaving implicit the threat of action against NAACP 
members. 


There are practically no limits on the use of this kind of pro- 
hibition. Once we accept the principle that the state has the 
power to tell its employees what organizations they may or may 
not join, it may proscribe organizations, by name or by descrip- 
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tion, without any limits. It may bar religious groups, tax reform 
associations or labor unions. 


The organization proscribed by such a regulation suffers more 
than the loss of those members who may then be government 
employees. Any citizen contemplating government employment 
must refrain from joining. Moreover, the mere fact of formal 
condemnation by a state government has a broadly proscriptive 
effect that is likely to be resisted only by born rebels or persons 
goaded beyond endurance. 


3. Publication of Membership Lists. Exposure of member. 
ship rolls is the simplest device of all. It has been used in a 
number of ways. The lists may be sought in court proceedings, 
as in Alabama, Georgia and Louisiana. They may be required 
by legislation effectively aimed at the proscribed group. The law 
may be frankly discriminatory, as in the Arkansas legislation 
requiring organizations that promote integration in schools to 
name all their contributors (necessarily including dues-paying 
members). Or it may be like the Tennessee and Virginia statutes 
which, with a fine show of even-handed justice, require member- 
ship lists of organizations that are either for or against segrega- 
tion. Finally, membership lists may be demanded by legislative 
investigating committees, as in Florida and Virginia. 


This procedure automatically discriminates against unpopular 
causes. The American labor movement, for example, is only too 
familiar with the need for keeping a union’s membership rolls 
secret until it has won acceptance in the community. Organiza- 
tions representing unpopular religious or political views need 
similar protection. Indeed, the American tradition of secrecy for 
organizations protesting against oppressive state action goes back 
to the Sons of Liberty and Committees of Correspondence that 
led resistance to the tyranny of George III. If a state may declare 
an organization’s membership lists to be public property, it can 
by this one act drive any unpopular organization out of existence 
or into illegal resistance. 


An organization particularly needs to preserve the secrecy of 
its membership lists when well-organized groups have publicly 
announced their intention of persecuting its members and have 
frequently put their intentions into effect. As we show below, 
that is the situation today in large parts of the South. 


4. Requiring Registration. Registration statutes, besides ex- 
posing membership lists, may harass an organization by other 
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requirements that it cannot practically fulfill. Thus, the Arkan- 
sas law requires pro-integration groups to get receipted bills of 
all expenditures, no matter how small, showing the name and 
address of the person who received the money. Similar burden- 
some requirements are imposed in the laws recently enacted in 
Tennessee and Virginia. It would be a simple matter for a state 
to impose the same requirements on any organization seeking to 
change the laws of the state on any subject. For example, an 
organization urging public support for religious institutions 
could be forced to expend all its energies on keeping records. 


The United States Supreme Court has recognized that oppres- 
sive state regulation of private associations may be the equivalent 
of state destruction. Having held, in 1925, that a state may not 
prohibit the operation of private schools, it ruled two years later, 
in Farrington v. Tokushige, 273 U.S. 284, that such a prohibition 
could not be achieved indirectly by subjecting private schools to 
excessive and oppressive governmental regulation and supervision. 


5. Special Taxation. If the power to tax is not the power to 
destroy, it is only because under our Constitution it may not 
lawfully be used for that purpose. The stamp taxes imposed by 
the English government in the 18th century, denounced by the 
fathers of the American Revolution as “taxes on knowledge,” 
were levied not to raise revenue but to suppress or harass un- 
popular and objectionable publications. A 20th century state 
statute, similarly motivated, has been declared unconstitutional 
by the Supreme Court (Grosjean v. American Press Co., 297 U.S. 
233. See also Follett v. McCormick, 321 U.S. 573; Murdock v. 
Pennsylvania, 319 U.S. 105; Jones v. Opelika, 319 U.S. 103.) 


This technique has been used against the NAACP so far only 
in one state, in a law applicable to a single county — the Alabama 
statute requiring all organizations soliciting money in Wilcox 
County to pay a fee of $200, plus $50 for each solicitor and $5 
for each member enrolled. The purpose of this law is not to 
raise revenue but to suppress or harass the NAACP. As we have 
seen, the sponsor of the measure remarked with innocent candor 
that “without such a proposal it would be very easy for the 
NAACP to slip into . . . [the state] and teach the Negroes unde- 
sirable ideas.” Nevertheless, the law applies to all organizations 
soliciting money in the county. 


6. Anti-Barratry Laws. The anti-barratry statutes are a pecul- 
iarly reckless attack on an accepted feature of our society. The 
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laws adopted in Georgia, Mississippi, South Carolina, Tennessee 
and Virginia barring support of lawsuits by persons or organiza- 
tion not having a direct interest in them were aimed specifically 
at suits sponsored or supported by the NAACP. They were moti- 
vated by the fact that the NAACP was the chief protagonist in 
the struggle to translate into reality the principles enunciated in 
the Supreme Court’s anti-segregation decisions. But these statutes 
jeopardize effective enforcement of all constitutional guarantees, 
not merely the guarantee of equal treatment. Indeed, they make 
it difficult to challenge any law that the legislature sees fit to 
enact. 


This was aptly pointed out in a letter to the Washington Post 
and Times Herald of February 25, 1957, that is worth quoting 
in full: 


When Virginia announced that it would tax the Civil Service widows’ 
annuity, it was fine to read of the many generous offers to share in 
the legal expenses involved in fighting the ruling. I wonder how many 
of these people realized that under the legislation recently passed by 
the Virginia Legislature, any person or organization taking up a 
collection for such a person would first have to register with the state 
and be prepared to file a great deal of detailed information? 


I wonder how many more realized that even if money were collected 
thus legally, any Virginia lawyer who took the case and accepted part 
of his fees from persons not connected by blood or by direct pecuniary 
interest in the particular case at issue would be guilty of barratry 
and subject to disbarment? This legislation, of course, was aimed at 
the NAACP. It is interesting that so soon after it was passed a situa- 
tion should have arisen which points out so clearly the foolish restric- 
tions which it imposes on the liberties of all of us. 


7. Legislative Investigations. If we accept the notion that 
legislative committees have unlimited power to select the objects 
of their inquiries, to seize records, publish membership lists, sub- 
poena organization officials and question them at length as to 
their activities, dealings with members, purposes and finances, 
then any organization, and not merely the NAACP, can be “in- 
vestigated” out of existence by a legislative committee. The 
Florida investigation of the NAACP is being conducted under 
a broad statute authorizing investigation of “all organizations 
whose . . . activities include a course of conduct . . . inimical to 
the well-being and orderly pursuit of their personal and business 
activities by the majority of the citizens of this state.’’ The Vir- 
ginia investigation is being conducted under a statute directing a 
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probe of groups influencing legislation involving “racial” activi- 
ties; the statute could just as easily specify “religious,” “union,” 
“educational,” “economic” or “‘political’’ activities. In Louisiana, 
the committee hearings aimed at the NAACP have been held 
under the legislature’s general powers. The investigations recently 
authorized in Arkansas and Mississippi can be expected to range 
as widely as those already started in Florida, Louisiana and 
Virginia. 

8. Emergency Powers. Finally, under the “emergency” legis- 
lation adopted in Florida and Georgia, there is no limit on the 
states’ powers. The governor may declare an “emergency” entirely 
at his own discretion. He may then halt organizational activity 
completely, as a threat to the “peace and good order of society.” 
Obvious targets for such a maneuver are a union organizing drive 
or a leaflet distributing campaign by the Jehovah’s Witnesses. 


Nothing in any of these procedures limits their operation to 
the NAACP or other anti-segregation forces. The target is un- 
popular, not illegal, activity. True, several of the states, Alabama, 
Georgia, Florida, Louisiana and Texas, have based their laws 
and proscriptions in part on the claim that the NAACP has 
attempted to undermine state segregation laws. Those laws, 
however, have been invalidated by the United States Supreme 
Court. The notion that the Association’s activities are illegal 
thus rests on a legislative pronouncement issued in defiance of 
the Supreme Court. Any other activity could also be illegally 
declared “illegal.” 


The Immediate Target: NAACP 


The purpose of the measures described above is to halt organ- 
ized activity against racial segregation. In practice this has meant 
halting the NAACP. It has been the NAACP that has organized 
the decisive, concrete steps against discrimination in voting, 
against lawless mob violence and now against racial segregation 
in universities, schools, railroads, busses and government facilities. 

The attack on the NAACP has been launched because its 
efforts have been effective. Indeed, the Southern government 
officials responsible for many of these repressive measures have 


frankly admitted their desire to prevent opponents of segrega- 
tion from associating in the NAACP. 


The Attorney General of South Carolina defended the expressly 
anti-NAACP legislation of that state by saying “The NAACP 
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has reached a point of no return as far as South Carolina is cop. 
cerned."’ A Louisiana state senator who has led the demand for 
pro-segregation legislation in that state has stated publicly: 


We should be ashamed of ourselves if we cannot win our fight, 
We are by no means broke, we can vote, we still have our own officials 
and we can pack the NAACP off to where it belongs. 


A Mississippi judge told a White Citizens Council meeting that 
the South needs ‘a slingshot to hit between the eyes of that 
giant monster NAACP.” 


As we have seen, the attack includes not only measures directly 
banning NAACP activity but also the calculated device of expos. 
ing the Association’s membership to reprisals. The reprisals are 
threatened in part by the states themselves, in part by groups 
like the White Citizens Councils. The steps taken to compel 
exposure of membership lists are made with full knowledge of 
the widespread threats of economic sanctions that have been 
made against members of the NAACP. 


When the White Citizens Council movement was launched, 
its leaders proclaimed their intentions in warnings plainly ad- 
dressed to NAACP leaders and members. One of the Mississippi 
founders said: 


It is the thought of our group that the solution of this problem may 
become easier if various agitators and the like could be removed from 
the communities in which they now operate. We propose to accom- 
plish this through the careful application of economic pressure upon 
these men who cannot be controlled otherwise . . . the medium of 
economic pressure can be used quite effectively to the end that those 
who stir up discontent may be removed from the community. (Em- 


phasis added.) 


Later, an Alabama White Citizens Council leader said: 


The white population in this country controls the money, and this 
is an advantage that the council will use in a fight to legally maintain 
complete segregation of the races. We intend to make it difficult, if 
not impossible, for any Negro who advocates desegregation to find and 
hold a job, get credit or renew a mortgage. We'll force the trouble- 
makers out. (Emphasis added.) 


State action compelling disclosure of the names of those who 
“advocate desegregation” by supporting the NAACP or “stir up 
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discontent” by organizing NAACP chapters is obviously designed 
to facilitate application of the boycott thus proclaimed. 


But exposed NAACP members have more to fear than eco- 
nomic pressure, boycotts and loss of employment. Murders, brutal 
assaults and other violence have occurred often enough to create 
continuing threats to the physical security of any Negro who 
acknowledges membership in the NAACP. The press continues 
to report not only threats but actual instances of personal assault 
and bombings. Homes have been and still are being destroyed 
and churches desecrated. 


Against this background, moves by the state governments to 
compel disclosure of NAACP membership lists are obviously not 
made in the cause of disinterested law enforcement. Their pur- 

is to prevent the opponents of segregation from associating, 
in the NAACP or otherwise, for effective action. 


The Goal: Destruction of Organized Opposition 


The strength of the anti-segregation forces lies in association. 
Up to now, that has meant primarily association in the NAACP. 
But most of the measures described above could be used equally 
well against any organization having similar aims. Indeed, as 
we have seen, the same or similar measures could be used against 
any individuals who formed an association in support of an 
unpopular cause. 


The right individually to protest, individually to sue, individu- 
ally to seek legislation, is of little value in our complex society. 
Particularly in an atmosphere of extreme hostility, such as that 
faced by the Southern Negro, organization is indispensable for 
effective action. In such an atmosphere it is understandable and 
indeed inevitable that the individual should fear to act alone; 
he needs the reassurance that others have joined their fates to his. 


This is especially true of the court actions that are so vital a 
part of the continuing struggle for equality. Although the 
Supreme Court has held segregation illegal, it is notorious that 
many states of the Deep South have proclaimed their refusal to 
abide by that decision. In five states, not a single public school, 
college or university facility has yet been desegregated. A welter 
of patently unconstitutional legislation has been passed to block 
compliance with the Supreme Court decision even by willing 
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school authorities. It will take a long course of litigation to 
break this barrier. Individual Southern Negroes obviously cannot 
bear that burden and hence have selected the NAACP for that 
purpose. 


Again, association is essential to any effort by Negro and white 
citizens in Southern states to obtain repeal of racist laws. It is 
essential to those who would support forward-looking legislation 
in state capitols and city councils. It is the normal procedure 
for obtaining desired legislative action in our democratic society 
today. 


Finally, association is necessary to political action, particularly 
where the very right to engage in that action is restricted or 
denied. Americans generally know that they must organize to 
use effectively their right to vote. The existence of political 
parties almost since the birth of our republic attests to that fact, 
But Southern Negroes must organize not only to use their vote; 
they must organize to obtain it. Individually, they cannot hope 
to break through the barriers placed by hostile officials on their 
right to use the ballot. By collective action through the NAACP, 
they have at least started to level those barriers; for example, by 
obtaining Supreme Court decisions condemning the white pri- 
mary and discriminatory registration laws. 
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ASSOCIATION IS PART OF AMERICAN DEMOCRACY 


N SHOWING THAT ASSOCIATION IS NECESSARY IN THE NEGRO’S 

fight for equality, we illustrate a much broader point—that 
association is a basic and necessary part of the American demo- 
cratic process. This fact has been repeatedly stressed by observers 
of the American scene. The French visitor, Alexis de Tocqueville, 
noted this as long ago as 1840: 


Americans of all ages, all conditions, and all dispositions, constantly 
form associations. ... If it be proposed to advance some truth, or to 
foster some feeling by the encouragement of a great example, they 
form a society. Wherever, at the head of some new undertaking, you 
see the Government in France, or a man of rank in England, in the 
United States you will be sure to find an association. . . 


Thus the most democratic country on the face of the earth is that in 
which men have in our time carried to the highest perfection the art 
of pursuing in common the object of their common desires, and have 
applied this new science to the greatest number of purposes... . 


Among democratic nations, on the contrary, all the citizens are inde- 
pendent and feeble; they can do hardly anything by themselves, and 
none of them can oblige his fellow men to lend him their assistance. 
They all, therefore, fall into a state of incapacity, if they do not learn 
voluntarily to help each other. If men living in democratic countries 
had no right and no inclination to associate for political purposes, 
their independence would be in great jeopardy; ... (De Tocqueville, 
Democracy in America, Galaxy Edition, Oxford University Press, pp. 
319-320.) (Emphasis added.) 


Lord Bryce, in 1888, said: 


Associations are created, extended, and worked in the United States 
more quickly and effectively than in any other country. .. . 


Such associations have great importance in the development of opinion, 
for they rouse attention, excite discussion, formulate principles, submit 
plans, embolden and stimulate their members, produce that impression 
of a spreading movement which goes so far towards success with a 
sympathetic and sensitive people. ... If it be true that individuality 
is too weak in the country, strong and self-reliant statesmen or publi- 
cists too few, so much the greater is the value of this habit of forming 
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associations, for it creates new centres of force and motion, and nour. 
ishes young causes and unpopular doctrines into self-confident a 
siveness. (Bryce, James, The American Commonwealth, Third Edition, 
1899, Vol. II, pp. 278-279.) 


President Lowell of Harvard University said in 1914: 


Freedom of expressing dissent includes liberty of organization, and in 
order that this may be completely effective it must not be confined 
to purely political objects, but must become a part of the popular 
customs, covering all matters in which people are interested. (Lowell, 
A. Lawrence, Public Opinion and Popular Government, American 
Citizen Series, p. 39.) 


This theme was reiterated most recently by the late Professor 
Chafee: 


If we look over our national history, we see that many of the most 
significant political and social changes began with the efforts of some 
small informal group disliked by the ordinary run of citizens. The 
abolition of slavery grew out of Garrison’s Anti-slavery Society and 
similar associations. The Nineteenth Amendment is the culmination 
of the activities of a few unpopular women in the middle of the last 
century. The popular election of Senators, the federal income tax, 
and several other reforms largely originated with the Grangers and the 
Populists. . . . Under modern conditions, freedom of speech under 
the First Amendment is likely to be ineffective if it means only the 
liberty of an isolated individual to talk about his ideas. Indeed, from 
the very beginning, freedom of speech has involved the liberty of a 
number of individuals to associate themselves for the advocacy of a 
common purpose whether they exchange ideas in a hall or by mail 
like the Committees of Correspondence before the Revolution. Thus, 
freedom of speech and freedom of assembly fit into each other. They 
are both related to the possibility of petitioning Congress and the state 
legislatures for redress of grievances, which is only part of the wider 
freedom to submit the views of the individual or the group to the 
people at large for judgment. (Chafee, Jr., Zechariah, The Blessings 
of Liberty, pp. 150-151.) 


Professor Rose, in a detailed study of ‘‘voluntary associations,” 
has noted that at least 5,000 national associations exist in the 
United States. Local associations are numberless; a count of 
voluntary associations in the Twin Cities, excluding church and 
occupational groups, revealed a total of 3,000, of which about 450 
were engaged in an effort to influence or educate the population. 
(Rose, Arnold M., Theory and Method in the Social Sciences, 
pp. 52n, 55-56.) 
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Considering particularly the problems of a mass society, such 
as ours has become, Professor Rose concludes: 


Political power, or influence, in the United States is not concentrated 
in the government but is distributed over as many citizens, working 
through their associations, as want to take the responsibility for 


power. ee 


1 The voluntary associations offer a powerful mechanism of social 
j change; they are an important factor in making the United States 
tr what European observers call “dynamic.” As soon as a felt need for 
, some social change arises, one or more voluntary associations imme- 
n diately spring up to try to secure the change. Not only do they operate 
directly on the problem, but their attention to it also makes the govern- 
ment concerned about the problem, as a democratic government has 
/ to pay attention to the interests of alert voters. (Id., pp. 68-69, 70.) 
m | 
That freedom of association is a characteristic of all democra- 
" cies, and not of the United States alone, has been noted by 
e Professor Truman: 
le 
d The political devices available under the American and British Consti- 
n tutions are not identical, but in both countries the organized political 
st group is a major element in the political process. Other examples could 
X, be given to demonstrate further that the political interest group is not 
1€ | a peculiarly American institution. One might note that in France 
ff | — organized groups of business men, workers and farmers, to say nothing 
ne of the Catholic Church, have been a central element in the governing 
m process both before and since World War II. One might elaborate 
4a ) — onthe development of such groups in Sweden, where they have become 
a not only a vehicle for political demands but also, to a remarkable 
ail degree, administrative agencies of the state. Their activities are visible 
1s, | in every community where freedom of association is an element in the 
cy constitutional fabric. (Truman, David B., The Governmental Process, 
ite p. 10.) 
er 
he | 
is | Conversely, suppression of association is a necessary feature 
of totalitarianism. Thus, the destruction of organized opposition 
| and of associations not dominated by the central ruling group 
5, has been a consistent feature of the Communist regime in Russia. 
he Starting with the banning of all “non-socialist’’ parties shortly 
of after the Bolshevik Revolution, the Communist Government pro- 
nd | ceeded, step by step, to destroy all independent organizations and 
50 | associations. It took over the trade unions, the cooperative socie- 
a. ties, the professional societies. By the late 1920’s all political 
es, 


groupings, including former socialist parties, were gone and 
teligious institutions had been placed under firm state control. 
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Professor Fainsod of Harvard University, a leading American The 
scholar of Soviet Russia, describes the “totalitarian formula” from | 
as follows: | many 

Tribu 

The formula of totalitarian rule as it took shape under Stalin’s minis. are “"] 

trations was a complex one. It represented, in one aspect, a drive to that p 

safeguard his own security by obliterating all actual or potential offens! 

competing centers of power. (Fainsod, Merle, How Russia is Ruled, Geor 

p. 109.) rect, 

_ teachi 

. - . . | borne. 
Referring to Stalin’s own words, Fainsod says: ates 
! that | 

. . . It (the Communist Party) must transform “each and every non. Richn 

Party organization of the working class into an auxiliary body and | ; 

transmission belt linking the Party with the class.” The leadership | legisla 

of the Party must be asserted in trade unions, cooperatives, Soviets, princi 
and every other form of mass organization. “The highest expression | 

of the leading role of the Party here in the Soviet Union... .” Stalin | First 

proudly proclaimed, “is the fact that not a single important political atter 

or organization question is decided by our Soviet and other mass orde 
organizations without guiding directions from the Party.” (Jd., p. 127.) cont 
that 

Professor Fainsod describes as follows the right of association =? 
in the Soviet Union: 

The 

Freedom, in the Soviet constitutional lexicon, is the duty to ratify the strides 

policies of the ruling group and not to criticize them. “The right to to oul 

unite in public organizations” (guaranteed in Article 126 of the | ‘ 

Soviet constitution) is subject to the same qualification. It is the right Nat 

to join organizations which the regime has established and which it dom < 

approves. (Id., p. 320.) resolu 
of the 

The same complete suppression of free organizations also 
occurred in Nazi Germany. In a chapter on “Hitler's Machine” | The 
in ‘““They Wanted War,” Otto D. Tolischus said (pages 143-4): | =a 

| pros 

Before Hitler, Germany was a federal, democratic republic of some | of tl 

twenty States—the fourth biggest democracy in the world. In the fall 

of 1938 it was a unitary, centralized, authoritarian, totalitarian, racial, 

one-party Fiihrer State, in which all self-government had been | In | 

abolished. .. . | Social 

It was totalitarian because it undertook to control, supervise and | Coun 

direct, not only politics, but also all other phases of human life— 

capital and labor; producer and consumer; industry, trade, commerce | The 

and the professions; agriculture, religion and education; art, literature, wha 

the radio and the press; sport, charity, every organization and associa- state 


tion, and, to an increasing extent, even family life. (Emphasis added.) 
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The campaign to suppress the NAACP is thus a move away 
from democracy and toward totalitarianism. Even in the South 
many observers have felt this keenly. The Tampa (Florida) 
Tribune declared editorially that efforts to outlaw the NAACP 
are “patently repressive” and violate the ‘“‘democratic concept 
that people may band together for any lawful purpose, whether 
offensive to majority customs or not.” The resolution of the 
Georgia Board of Education barring NAACP members from 
teaching was described by the Right Rev. Randolph O. Clai- 
borne, Jr., Episcopalian bishop of North Georgia, as “an effort 
to bring about state control of thought, opinion an expression 
that lines up with Nazi Germany or Communist Russia.” The 
Richmond Ministers’ Association condemned recent Virginia 
legislation in “A Statement of Conviction on Race.” The first 
principle set forth in that Statement is: 


First, we believe that within the context of American freedom, the 
attempt by the Governor and the Legislature to restrict discussion or 
orderly agitation by persons interested in current race problems is 
contrary to our traditional concepts of civil and religious liberty, and 


that Public Law No. 60 passed by the Special Session of the Legislature 
in 1956 should be promptly rescinded. 


The statement warns that “the Legislature has taken long 


strides toward a vindictive, dictatorial way of government, foreign 
to our traditions. .. .” 


National organizations have also warned of the threat to free- 
dom of association in the Southern attack on the NAACP. In a 
resolution denouncing the attack, the Administrative Committee 
of the American Jewish Congress said, in October 1956: 


The democratic process of popular government depends on the exist- 
ence of voluntary organizations. Wherever they are proscribed, con- 
stitutional freedoms are abrogated. And it matters not whether the 
proscription is accomplished by outlawry, exorbitant fines or exposure 
of the identity of members and supporters to a hostile community. 


In the same month, Msgr. George C. Higgins, Director of the 


Social Action Department of the National Catholic Welfare 
Council, said: 


The time has come for law-abiding citizens of the United States— 
whatever their opinion of the NAACP—to rally to its defense in those 
states where its very right to existence as an organization is being 
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challenged not merely by private individuals but by government 
itself. .. . One does not have to be a supporter or admirer of NAACP 
to recognize that those states which are trying to outlaw the organiza. 
tion by administrative ruling or by legislative fiat are clearly violating 
one of the most fundamental principles of the natural law in the 
field of political action. That principle is the freedom of association. , ,. 


One final aspect of the attack on the NAACP must be men. 
tioned—perhaps the gravest in its potentialities. Laws are being 
distorted from their true purpose, oppressive investigations made, 
prosecutions started and penalties imposed, not in the normal 
course of law enforcement but to serve an ulterior purpose. In 
order to silence organized dissent, the NAACP and its leaders are 
subjected to requirements, tests and searches not applied to others, 
Anti-barratry and other laws are passed with the obvious intent 
of using them discriminatorily. Little effort is made to conceal 
the fact that the full apparatus of government is being used to 
destroy or cripple the NAACP by any means that come to hand 
In short, Southern officials have defied what the Supreme Court 
has described as “the mandates of equality and liberty that bind 
officials everywhere.”” (Nixon v. Condon, 286 U. S. 73, 88.) 


This abuse of legal power by state administrations portends 
the collapse of just government. It is the epitome of lawless rule. 
It is government by men, not by law. It is the feature that most 
clearly distinguishes tyranny from democracy. 


A democracy must ever be on guard against abuse of the powers 
it entrusts to its officials. Despite the strictest constitutional guar- 
antees, a judge, a policeman, a tax official will always have the 
opportunity to subject those whom he dislikes to special rigors. 
The victim of his powers may be an individual, an organization 
or a political party. His action may be within the letter of the 
law and yet be plainly oppressive. | 


A strong, vital democracy can prevent such abuses. A democ- 
racy that fails to prevent them surrenders its right to the name. 
The people of the Southern states, together with their fellow 
citizens in all parts of the country, must insure equal justice for 
the NAACP if they are to keep it for themselves. 
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CONCLUSION 


W E CONCLUDE, AS WE BEGAN, WITH DE ‘TOCQUEVILLE 


who spelled out so long ago why freedom of associa- 
tion is essential to democracy. With startling clarity, he saw 
further that, if the state bans any association, all are restrained. 
In words that could have been written yesterday, he said: 


When some kinds of associations are prohibited and others are allowed, 
it is difficult to distinguish the former from the latter beforehand. In 
this state of doubt men abstain from them altogether, and a sort of 
public opinion passes current, that tends to cause any association what- 
soever to be regarded as a bold and almost an illicit enterprise. 
(De Tocqueville, supra, p. 329.) 


Every American has a stake in the struggle of the NAACP to 
survive and continue its work. Freedom of association, like the 
freedoms of speech, press and conscience which it implements, 
exists primarily for the benefit of the people at large. It protects 
the people’s right to hear, to know, to be informed, so that they 
may properly exercise their rights and fulfill their obligations as 
citizens. 


In sum, the racial issue in the South has assumed a new dimen- 
sion. At first, only the constitutional guaranty of equality was 
challenged. Today, the fundamental rights of expression are in 
jeopardy. The attack on the NAACP is a reckless effort to pre- 
serve inequality by stifling freedom. All Americans face in this 
move a menace to their most treasured liberties. Hence, the right 
of the NAACP to survive and work for its program must be 
defended even by those who disagree with its purposes. 


The American Jewish Congress therefore believes that all 
Americans should join in pursuit of the following objectives: 


1, Action within the Southern states leading to repeal of legis- 
lation aimed at the National Association for the Advancement 
of Colored People and the abandonment of other oppressive 
actions against the NAACP. 
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2. Exercise by the President of the United States of the vast 
potentialities for moral leadership inherent in his office by con. 


demning publicly the campaign of oppression and by using his 
influence to bring it to an end. 


3. Action by the United States Department of Justice (a) to 
determine whether Federal laws have been violated by the acts 
of state officials restricting the NAACP’s freedom of association, 
and (b) to intervene in behalf of the NAACP in the various 
proceedings in the Southern states that are designed to outlaw 
it, paralyze its lawful activities or curb advocacy of its program. 


4. Action by the United States Congress to investigate the 
extent to which constitutional freedoms are threatened by these 
attacks and, on the basis of its findings, to use its legislative powers 
under the Fourteenth Amendment. 


5. Action by all individuals and organizations concerned with 
the maintenance of constitutional liberty to come to the defense 
of the NAACP, recognizing in the attack on the Association a 
threat to the democratic freedom of all Americans. 


May 31, 1957. 
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introduction 


This is a report of racial violence, reprisal and intimi- 
dation in eleven Southern states from Jan. 1, 1955 to Jan. 
1, 1959. Altogether, 530 cases, taken from the general 
press of the South and the nation, are listed. 


They are evidence of the deterioration of law and order 
within the South since the school desegregation decisions 
of 1954 and 1955 by the Supreme Court of the United 
States. 


They are reports of actions taken by private groups and 
individuals, and sometimes by mobs, who have wielded 
violence and economic power in a bitter and defiant pro- 
test against a new order of race relations. 


Resistance groups, typified by the White Citizens Coun- 
cil born in Mississippi in 1954, have spread across the 
South. By 1956 they had an estimated 300,000 members. 
Their characteristic tactics have been economic pressure, 
propaganda and lobbying. 


Other groups, such as a revivified but disjointed Ku 
Kiux Klan, and some extremist off-shoots of the Citizens 
Councils, have advocated and participated in cruder 
methods of intimidation. Gunpowder and dynamite, 
parades and cross burnings, anonymous telephone calls, 
beatings and threats have been the marks of their trade. 
These attacks have been directed not only at Negroes, 
but at some white persons who have strayed from local 
customs. Also, overt anti-semitism flared, and synagogues 
have been attacked. 

This record is one aspect, and the ugliest, of the in- 
tolerance of dissent, the dedication to conformity which 
has pervaded the South these last few years. It points to a 
widespread erosion of individual liberties. Although the 
political leaders of Southern states have declared their 
opposition to lawlessness, one may fairly ask whether 
legislative and executive policies of evasion and defiance 
of decisions of the federal courts have not set an example 
whose contagion is uncontrollable. A prominent lawyer 
and civic leader, Mr. Marion A. Wright of Linville Falls, 
N. C., has said: 

Now, our political leaders without exception de- 
plore violence such as this. They have no truck with 
the Ku Klux Klan. But my contention is they set in 
motion forces which bred the Klan and the very 
violence they now condemn. What they advocate, in 
essence, is disrespect for law. They choose to limit 
such advocacy to one law—that relating to the public 
schools. But when you enter the area of disrespect 
there is no such thing as limited infection. It spreads. 


What right have they to tell me what laws I shall 
observe? My right of choice is fully as good as theirs, 
They choose to flout school law. I may with as 
much right choose to flout the law which protects the 
life and property of the man who disagrees with me, 
They seek to get results by chicanery. Men less subtle 
and sophisticated may perforce get their results by 
violence. 


This report classifies and numbers the losses of civil 
liberties. It cannot show the coincident erosion of Patience, 
of good nature, of relaxed social atmosphere. It recounts 
530 cases. One tells of the school bombing in Clinton, 
Tenn., another of the bus boycott in Montgomery, Ala., 
a third of Little Rock. These stories are known by all the 
world, but there are 527 others within the time-span of 
this record. Though most have been less publicized, in 
their cumulative force they are just as indicative of the 
weakness of discipline and the strength of lawlessness 
menacing the South today. 


The list is derived from the pages of the general press 
of the country. Other reports, however reliable the source, 
have not been used. The list is confined to occurrences 
attributable to increased racial tensions after the Supreme 
Court’s school decisions; other cases of alleged or proven 
murder, rape, theft, juvenile delinquency and police 
brutality, that are part of a general social problem, have 
not been included. 


An alphabetical system is used to denote the source 
of each item; a key, giving the names of the newspapers 
and wire services, is at the end of the report. The date given 
for each item is that of publication; the event may have 
occurred on an earlier day. One periodical, Southern 
School News, is issued monthly, and therefore only the 
month is noted for items taken from it. In two instances, 
field studies of academic researchers have been drawn on 
for details. 


Finally, this is not a comprehensive survey of Southern 
reactions to the desegregation decision. It describes only 
their angry, violent side. Another accounting could be given 
of patience, responsibility, courage and good will by both 
Negroes and whites. Though this aspect of the South is 
not in view in the report, it is an authentic and undimmed 
face of the South, to which each of the sponsoring agencies 
has paid tribute more than once. But we feel an obligation 
to call attention to the dangers posed by the record that 
follows—dangers for which all of us, through silence or 
inaction, must share the responsibility. 
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PART ONE 


There is a Southern tradition which equates “pre- 
serving order” with “keeping the Negro in his place.” 
During Reconstruction and for many years afterwards, it 
was almost the “law of the land” in the region. Even re- 
spectable could believe in it, though usually its 
enforcement was delegated to men lower in the social 
sructure. The “law” is no longer so openly proclaimed, 
but neither has it been finally repealed. And though re- 

Southerners do not actively encourage its en- 
forcement, too many of them since 1954 have acquiesced 
in it. However, throughout the South, others have shown 
anger oad disapproval over the intimidation of Negroes. 

lc any event, intimidation has continued. The old 
methUs Lave had, however, a new refinement. Roving 
troubi.auers have appeared, perhaps an expected develop- 
ment in this age of specialization. This group has included 
even a few inverted carpetbaggers, of whom John Kasper 
has been the most notorious. 

During his period, there has been a growing number 
of bomb threats, particularly to schools and other public 
institutions. Police have been called to search an untold 
number of buildings throughout the South, usually with- 
out finding any trace of a bomb. A sampling of these 
threats is included in this report. Those without any 
obvious racial connotation, even though they may stem 
from the climate of defiance, have been eliminated. 

The Ku Klux Klan, dormant for years, has made dis- 
organized efforts at revival. It has been badly led, often 
merely ridiculous and ludicrous in its actions; it has 
been unpopular and unwelcome in most communities. 
Nevertheless, its very recklessness earns it the distinction 
of being taken seriously. In April 1958 the Anti-Defama- 
tion League estimated the membership of the U.S. Klan, 
Knights of the Ku Klux Klan, headed by Eldon Edwards 
of Atlanta, at between 12,000 and 15,000; the North 
Carolina Klan was thought to have between 2,000 and 
$000 members, and each of the seven other Klan organi- 
tions not more than 1,500. The ADL said the South has 
responded to them with “intense hostility” and aversion, 
but added that, “as a breeder of violence and an incite- 
ment to the worst criminal elements in society, the KKK 
is not to be dismissed or taken lightly.” The Klan of the 
1950's has obstacles which did not exist in earlier years. 
Several states have anti-mask laws (sometimes Klansmen 
now wear dark-rimmed eyeglasses without lenses along 
with their robes and hoods), and many towns and cities 
enforce against it their ordinances regulating demonstra- 
tions and incitement to riot. 

The question arises whether a mere Klan meeting comes 
within the scope of this report, for it is impossible to assess 
the degree of implied intimidation in an ostensibly peace- 
ful gathering. Some meetings are listed where a note of 
intimidation seems clear, where something out of the or- 
Gnary occurred or a particularly inflammatory statement 
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was made. For the rest, a quick sampling gives an idea of 
the scope of the Klan. 

In Florida, at least 1,000 attended a Klan meeting near 
Jacksonville in September 1956, jamming suburban traffic 
for hours; the same month, Klan leaflets were distributed 
at Tarpon Springs on the west coast, where tension existed 
over reports that Negroes planned to use a beach. In 
February 1957, about 4,000 gathered at a private ranch 
outside Gainesville and heard one hooded speaker declare, 
“We are not a violence organization. But we are not a 
social club, either. We are not pussy-footing around.” In 
August 1957, Klansmen paraded at a downtown theater 
in Jacksonville protesting showing of the movie, “Island 
in The Sun,” starring white and Negro actors. (A,G) 

At Stone Mountain, Ga., long-time Klan meeting place 
outside Atlanta, an estimated 1,200 cars brought KKK 
members from five states for a rally in September 1956 
The same month about 300 members gathered in Macon. 
In November, about 3,500 persons again met at Stone 
Mountain, with the leader angered by the refusal of At- 
lanta police to provide an escort. About the same time, the 
mayor of Savannah denied the Klan use of the city park. 
In December 1956, a “gigantic” rally brought only 40 
Klansmen from four states to Columbus, where 50 city 
policemen turned them away from the baseball park; by 
the time they moved to a vacant lot to burn a cross, only 
three Klansmen were on hand and they had to saw the 
cross to a size they could handle, while amused spectators 
watched. Knights of the KKK met at Warner Robins, near 
Macon. Maj. Gen. A.V.P. Anderson, commander of near- 
by Warner Robins Air Materiel Area, had warned earlier 
that the Air Force would initiate “additional security in- 
vestigation” of any Robins AFB personne! identified as 
members of any Klan group. (A,E,D) 

In Ozark, Ala., the city council on Dec. 13, 1957, re- 
fused to let the KKK use the city park for an organiza- 
tional meeting. Mayor Douglas Brown said, “We haven't 
had any trouble with the Negroes and the people here all 
get along. We hope we can get by without trouble if we 
don’t have a Klan or a White Citizens Council.” The 
Klan had earlier appeared in Tuscaloosa, scene of mob 
rioting when Miss Autherine Lucy enrolled at the Uni- 
versity of Alabama in February 1956. Hooded men paraded 
the streets the next month, and in April about 75 burned 
a cross six miles from town. (A, B) 

The Klan also turned up again in North and South 
Carolina. Many in those states thought the KKK had 
been stamped out between May 1952 and December 1954, 
after its activities in southeastern North Carolina and 
northeastern South Carolina which resulted in the prosecu- 
tion of 101 persons in flogging and kidnapping cases. (B). 

Nevertheless, in October 1956 a “motley crowd of near- 
ly 1,000 gathered, some out of curiosity” to watch for the 
first time a Klan meeting in Concord, N. C., according to 
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the Charlotte Observer. The sheriff and his 15 deputies 
were on guard. In December, about 300 attended a Klan 
meeting in Greensboro to hear a speaker standing on a 
flatbed truck with no license plates. At Statesville, a Klan 
“wizard” received only scattered applause and some heck- 
ling from a group of young people in August 1957. (C, O) 

KKK activity began again in the eastern part of South 
Carolina in August 1955, with a small group burning a 
cross in Florence County and about 1,000 converging at 
Manning. The following February, the first public Klan 
rally at Orangeburg in many years began with a motor- 
cade of about 55 robed figures. In mid-June, some 1,000 
attended a meeting staged by 75 robed Klansmen in the 
up-country area between Greenville and Pickens. The next 
month, hooded and masked Kiansmen sought $3.00 mem- 
berships from a crowd of 2,000 at Camden and claimed 
they signed up 800. In September, at least three Klan 
meetings were held—at Dillon, Gaffney, and near Harts- 
ville. The largest Klan rally in South Carolina in years was 
held in Spartanburg in October; a Greenville News re- 
porter estimated the crowd at from 6,000 to 10,000. That 
month smaller meetings were held near Pomaria and 
Rock Hill. In January 1958, more than 200 robed Klans- 
men formed a human cross on the Statehouse steps to ad- 
vertise a rally. (A,Q,B) 

In April 1957, approximately 1,500 gathered, about 
500 in white robes, in Cleveland, Tennessee, for a rally 
of the Knights of the KKK. Speakers denounced both 
Negroes and Jews. (A) 

Following is a list of additional meetings and action by 
resistance groups, telephone and mail threats and other 
instances of intimidation. The list, including the 27 Klan 
meetings mentioned above and those which follow, add up 
to a total of at least 210 instances. (In some cases an in- 
dividual may have been threatened more than once but 
this is counted as a single instance.) . 


ALABAMA 


Montgomery, Ala.: Two effigies were hanged in the 
court square, one representing a Negro labeled “NAACP” 
and the other a white man tagged “I talked for integra- 
tion.” Police and several hundred spectators milled around 
the gallows. (August 5, 1956-M) 

Tuscaloosa, Ala.: Angry white men watching a Ku Klux 
Klan rally caught a Negro man and tossed him in the air 
“like a baby,” Police Captain J. P. West said. Another 
Negro told police he was injured by one of the robed 
Klansmen. During the program about 25 Negroes ap- 
proached the rear of a burning cross and shouted pro- 
fanity, witnesses said. Unrobed white men chased them 
State Sen. Albert Davis of Pickens County was applauded 
loudly when he said, “Give me segregation or give me 
death.” (August 26, 1956—B) 

Birmingham, Ala.: John Kasper, jailed for his part in the 
Clinton, Tennessee, race riots, applauded the appearance 
of Ku Klux Klansmen at a Citizens Council rally and said, 
“We need all the rabble rousers we can get.” Kasper told 
the rally of about 500 persons that pro-segregation groups 
must use every means available to stop integration and 
said, “We want trouble and we want it everywhere we can 
get it.” (September 13, 1956—C) 

Mobile, Ala.: About 100 robed Klansmen burned a 
cross on the property of Mrs. Dorothy DaPonte, wealthy 


CIVIL RIGHTS—1959 


Mobile widow. Mrs. DaPonte had tried unsuccessfully tp 
enter a 12-year-old Negro girl, whom she raised ang 
been educating in Europe, into a white school, (Septem. 
ber 18, 1956—C) 

Montgomery, Ala.: About 1,200 attended a Klan rally 
and heard one speaker accuse “Catholics, Jews, Com- 
munists, Negroes and Northern agitators” of threateni 
the “destruction of the white heritage.” Following the rally 
the Montgomery Ministerial Association passed a resolu. 
tion registering “disapproval of undisciplined and intoler. 
ant remarks and acts at public meetings at which different 
groups of our citizenry, including religious Sroups, are 
slanderously set upon as targets for hatred and violence” 
(October 1956—A) 

Montgomery, Ala.: About 1,000 persons, some 350 in 
robes, attended a KKK rally. Explosion of a firecracker 
started a stampede in an unsuccessful effort to catch the 
person who set it off; after a second explosion, one youth 
was searched roughly, but unsuccessfully. Alvin Hom, 
grand dragon of the Alabama Kian, told the crowd the 
way he felt about Negroes “who want to integrate is this: 
they don't want an education, they want a funeral” 
Earlier in the day about 100 robed klansmen walked up 
and down Dexter Avenue; city authorities had refused per. 
mission for a Klan parade. (November 25, 1956—B) 

Opelika, Ala.: A cross was burned in front of the home 
of the Rev. W. F. Wagner, white Baptist minister, after his 
church admitted a Negro high school group to hear the 
church’s presentation of “The Messiah.” (January 1957— 
A) 

Montgomery, Ala.: The FBI disclosed that a cross was 
burned on a federal judge's lawn the night Montgomery 
city buses were integrated on a court order the judge 
signed. Two boys, 16 and 17, whom the FBI declined to 
identify were charged with the cross burning on the 
lawn of U.S. District Judge Frank M. Johnson, Jr. Fred 
Hallford, FBI agent in Mobile, announced that the boys 
were charged with obstruction of justice by trying to 
intimidate a federal judge in the discharge of his duties, 
(Jan. 28, 1957—B) 


Mobile, Ala.: White college students at Spring Hill Col- 
lege, a Jesuit school, disbanded a group attempting to set 
fire to a cross in front of a dormitory. The Catholic col- 
lege opened its doors to Negroes three years ago and now 
has about 40 in the student body. (February 1957—A) 

Tuscaloosa, Ala.: A group of about 70 robed Klansmen 
gathered at the Methodist Student Center to protest against 
a meeting called to discuss racial relations. Gathered in- 
side were members of the Open Forum, a faculty-student 
group at the University of Alabama, to discuss “The Im- 
pact of Segregation on the South.” Two months later 
Klansmen again gathered outside a church-owned student 
center where members of the Open Forum had assembled 
to discuss “Academic Freedom.” The University group 
was meeting at Canterbury Chapel, an Episcopal student 
center adjoining the campus. Following the first Klan 
demonstration, the University Student Legislature recalled 
the charter of Open Forum. (March 14—B; May 10, 1957 
—G) 

Sylacauga, Ala.; The Rev. Dan Whitsett reported a 
death threat was made against the family of a young min- 
ister who kicked over a KKK cross. Crosses were burned 
near the First Methodist Church, of which Whitsett is 
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, and the First Baptist Church as Klansmen rallied 
high school football stadium. Whitsett, who was out 
said the Rev. Newton Maloney, his associate 
, kicked over the cross and stood briefly in front 
acar occupied by Klansmen. Later, Mrs. Maloney re- 
ceived a telephone call and heard a man warn that unless 
the Maloneys and Whitsetts were out of town in 10 days 
house and your child will be blown to bits.” Whit- 

ted that the Baptist church was a target be- 
cause of the recent Southern Baptist Convention stand for 

‘mination of racial barriers among its churches. Whit- 
set's endorsement of moderation in race relations has made 
him a frequent subject for KKK criticism and his family 
has received a number of threatening telephone calls. 
(June 9, 1957—B) 

Pratt City, Ala.: A cross was burned in front of a fire- 
man’s house. Police said the cross was found at the new 
home of Daryel H. Leatherwood. Leatherwood advertised 
his old home as being in a Negro neighborhood, neigh- 
bors said, after he had been unable to sell it to a white 
purchaser. (July 20, 1957—W) 

Montgomery, Ala.: A legislator said he had reliable in- 
formation that some white planters in Alabama held 
Negroes in bondage by paying them with welfare funds. 
State Sen. George Little of Barbour County said he had 
been told at least three big landowners encouraged unwed 
Negro mothers to qualify for aid to dependent children, 
threatening at the same time to have the payments stopped 
unless their families continued working. Little said the 

amounted to “peonage, pure and simple.” He 
added that the landowners paid “little or no wages.” State 
welfare authorities said there was no legal way a land- 
owner could have a tenant cut off the welfare rolls unless 
he could show the Negroes refused to accept suitable 
work. But Little said an influential plantation owner could 
“get around that by claiming the Negroes refused to work 
or that they stay drunk.” (Aug. 8, 1957—B) 

Birmingham, Ala.: Three of nine Negro families who 
signed a petition requesting integration of Birmingham 
schools reported they have been receiving threatening tele- 
phone calls. Another Negro, who said he had nothing to 
do with the petition, said he and his wife also had been 
threatened. (August 26, 1957—B) 

Mobile, Ala.: A five-foot cross was burned beside Alba 
High School in Bayou La Batre, a fishing community near 
the Gulf. No Negroes had tried to enter the school. It 
was the third such incident in a week at Mobile County 
schools. Earlier, a small cross was burned on the campus 
of Vigor High School and a similar one was burned at the 
entrance to Murphy High School. (Oct. 2, 1957—B) 

Mobile, Ala.: Seven crosses, planted in different sections 
of the city, were burned in Mobile within an hour. Most 
were near Negro homes. (Oct. 25, 1957—B) 

Prattville, Ala.: Six crosses have been burned in the 
Negro section. As a result, reporters found some Negroes 
who said they felt their lives were in danger and had 
amed themselves with shotguns. (October 27, 1957—G) 

Birmingham, Ala.: The KKK demonstrated throughout 
Ieferson county and distributed pamphlets calling on white 
employers to discharge all Negroes and warning business- 
men that the Klan would boycott them if they continued 
toemploy Negroes. (November 15, 1957—-B) 

Birmingham, Ala.: Crosses were burned at 18 all-white 
schools the week-end before the beginning of the fall 
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term. Police said the cross burnings apparently were well 
organized; all were set afire at about the same time. Al- 
though a school integration suit was pending before the 
Supreme Court of the United States, there had been no 
official reports of planned attempts to enroll Negro chil- 
dren in white schools. (Sept. 2, 1958—Y) 

Montgomery, Ala.: The Rev. Martin Luther King Jr 
accused police of brutality after he was arrested on a 
charge of loitering. The Negro leader of the local bus 
boycott was jailed for 15 minutes after two officers said 
he had refused to move when they ordered a crowd to 
disperse. King was allowed to sign a $100 bond for his 
release. He said police had “tried to break my arm. They 
grabbed my collar and tried to choke me, and when they 
got me to the cell, they kicked me in.” Police Commis- 
sioner Clyde Sellers denied this and said the minister was 
“treated as anyone else would be.” The commissioner, a 
member of the pro-segregation Citizens Council, described 
the minister's charge as “just the kind of statement I would 
expect from King.” The minister was arrested at the court- 
room entrance at City Hall where he had gone to attend 
a hearing for a Negro accused of attacking the Rev. Ralph 
D. Abernathy, an integration leader. The courtroom was 
filled and King, with about 50 other Negroes, waited on a 
sidewalk outside. Two days after the arrest, King was fined 
$14 for refusing to obey a police officer. When he refused 
to pay the fine, Sellers paid it so the defendant would not 
go to jail a “martyr.” (Sept. 3-5, 1958—B) 

Mobile, Ala.: A fourth arrest has grown out of a cross- 
burning in front of the home of a Mobile minister who 
was one of a group urging bus integration. Three other 
men were arrested earlier. Sheriff Ray D. Bridges said the 
fourth man arrested was a Klansman. (Oct. 1, 1958—B) 

Birmingham, Ala.: Three Montgomery Negro ministers, 
who were leaders in the bus boycott in their home city, 
were arrested after visiting at the home of the Rev. F. L 
Shuttlesworth, Negro minister of Birmingham. They were 
arrested for vagrancy, questioned and later released with- 
out charge. The Montgomery ministers were identified as 
the Rev. S. S. Seay, executive secretary of the Montgomery 
Improvement Association, the Rev. A. W. Wilson and the 
Rev. H. H. Hubbard. Following their arrest, Public Safety 
Commissioner Eugene Connor warned that “outside agita- 
tors coming to our city and dabbling in our affairs” face 
arrest. (Oct. 28, 1958—-B) 

Birmingham, Ala.: Atty. Gen. William P. Rogers asked a 
Federal Grand Jury in Birmingham to investigate the ar- 
rest of three Negro ministers on vagrancy charges. (See 
above.) Rogers told a news conference he had ordered 
the United States Attorney to present known facts to the 
jury and to ask that it make a vigorous investigation of its 
own after Birmingham's Police Commissioner Eugene 
Connor had refused to discuss the incident with the FBI 
(Nov. 14, 1958—S) 

Birmingham, Ala.: After being held for five days, two 
ministers were handed jail terms and 12 other Negroes 
suspended sentences for violating Birmingham's bus seat- 
ing law. Recorders Court Judge William Conway sentenced 
the Rev. F. L. Shuttlesworth to 90 days and fined him 
$100. The Rev. J. S. Phifer was given 60 days and fined 
the same amount. The Negroes were charged with violating 
a new ordinance adopted in an effort to preserve segre- 
gated buses in Birmingham. It authorized bus drivers to 
tell passengers where to sit and replaced the old ordinance 
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requiring segregated seating. Later, Birmingham Circuit 
Court Judge George Lewis Bailes upheld the bus-seating 
law in affirming the convictions. The Negroes gave notice 
of further appeal. (Oct. 28, Dec. 3, 1958—B) 


Birmingham, Ala.: A Negro minister was arrested and 
charged with urging a bus boycott. The Rev. Calvin W 
Woods, pastor of the East End Baptist Church, was re- 
leased several hours later under $500 bond. Another Negro 
previously arrested was fined $1,000 and sentenced to six 
months in jail after he was convicted of distributing boy- 
cott literature. The Negro, John Harvey Kelly, gave notice 
of appeal. (Nov. 25, 1958—B) 


Birmingham, Ala.:; A white Methodist minister charged 
that Birmingham police detained him against his will, 
fingerprinted him, photographed him and took personal 
papers from him without a warrant. The Rev. Glenn 
Smiley, field secretary of the Fellowship of Reconciliation, 
made his charges in Nyack, N. Y. He said he had con- 
ducted several workshops for Negro groups in connection 
with the Montgomery bus boycott and had been invited 
to Birmingham to lecture before the Alabama Christian 
Movement for Human Rights. He added that he had lec- 
tured Birmingham Negroes on previous trips on how to 
resist segregation without violence. Birmingham Commis- 
sioner of Public Safety Eugene (Bull) Connor confirmed 
that Smiley had been questioned, fingerprinted and photo- 
graphed and commented: “I've said before and I repeat, 
we're not going to stand for anybody, white or black, 
coming into this city and stirring up trouble between our 
people by trying to create a boycott.” The minister said 
Police Capt. George Pattie and an unidentified detective 
called on him Dec. 14 at his room in the Redmont Hotel 
He said Pattie insisted that he go with him to a police 
station, although the minister demanded a warrant. Smiley 
quoted Pattie as saying, “We will use whatever force 
necessary to see your file.” He said the police refused to 
allow him to call a lawyer. The minister said the officers 
took several letters from a file he kept in a suitcase and 
later photostated them. The letters were returned to him 
Smiley said he was questioned for about two hours. He said 
he had reported the incident to the FBI. (Dec. 21, 1958— 
B) 

ARKANSAS 

Jonesboro, Ark.: At a hearing on the Hoxie school inte- 
gration case (see Violence), a Negro told of threats. 
Clarence Braxton, 73, testified he sent his son Joseph, 16 
to Pasco, Washington, to live because he had received a 
letter which contained a clipping on the Emmett Till slay- 
ing in Mississippi and a note which said, “Your boy can get 
the same thing.” The son had been enrolled in the Hoxie 
schools. (January 1956—A) 

Little Rock, Ark.: A cross was burned October 27 at 
the home of Mrs. L. C. Bates, state NAACP president. 
Mrs. Bates received several anonymous telephone calls dur- 
ing the day. Another cross had been burned at her home 
October 11. (December 1957—A) 


FLORIDA 
Lakeland, Fla.: As Klansmen burned a large cross and 
vowed to maintain segregation, a few miles away a Negro 
church offered prayers for them. (July 21, 1956—B) 


Miami, Fla.: Four members of the Seaboard Citizens 
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Council who tried to burn a cross on the lawn of a 
living in a white Miami neighborhood were found gy) 
of unlawful assembly and intimidation. Municipal Cour, 
Judge Mitchell Goldman told them, “This is heinous 
offense. Certainly we get enough trouble in this world 
without having something like this. You gentlemen have 
struck at the basis of our democracy.” Three were sen. 
tenced to 60 days and fined $500 on each of two 

the fourth was given a suspended 30 day sentence and 
fined $100. All appealed. (March 7, 1957—B) 


Miami, Fla.: Six white persons were arrested on 
of disorderly conduct for marching in front of the home 
of Frank Legree, a Negro entertainer who lives in an all 
white section. They carried signs saying “We intend to 
this neighborhood white,” and “Did Clinton get too hot 
for you?” Several protest meetings had been held since 
the Legrees moved into the section. (March 24, 1957—B) 


Bradenton, Fla.: The KKK asked permission for , 
motorcade through the city; Bradenton police agreed only 
if Klansmen remained unmasked, stayed out of the Negro 
area, and passed through the city quickly. However, Sherif 
Roy Baden provided an escort for the parade and his men 
were at the head of the line as it passed through the 
Negro section. After an investigation, Gov. LeRoy Col. 
lins wired Baden, “Your conduct and that of your deputies 
cannot be approved or condoned. Your actions gave the 
appearance of ‘shepherding or leading the parade’ and 
granted to it the apparent sanction of the law.” The gover. 
nor said the KKK is “a symbol for intolerance, to riot and 
disorder . . . . law enforcement officers should prohibit 
to the utmost of their authority demonstrations by this 
organization.” (April 1958—A) 


St. Petersburg, Fla.: A cross was burned near the city. 
owned Spa Beach. It was closed after eight Negro College 
students swam there. It was the first time Negroes had 
taken advantage of a Federal Court decision the previous 
year which ofticially desegregated the beach. City Marager 
Ross Windom closed the beach in accordance with a pre- 
arranged plan. (June 7, 1958—Y) 


Tampa, Fla.: Negro students were evacuated from Blake 
High School because of a bomb threat, the second such 
incident in Tampa in a week. Police found no sign of a 
bomb. (Nov. 8, 1958—Y) 


Miami, Fla.; Anonymous callers threatened four more 
Miami area establishments with bombings. The new 
threats, to a Roman Catholic church, two Miami Beach 
hotels and a restaurant which serves Negroes at the back 
door, brought to eight the number of establishments re- 
ceiving bombing threats in a two day period. Two Pro- 
testant churches, which had been visited by uninvited 
Negroes, a Catholic church and a Catholic hospital were 
threatened the previous day. (Nov. 19, 1958—Y) 


GEORGIA 


Atlanta, Ga.: Police reported a Negro family living in 
a white section received a threatening letter; it contained 
a newspaper clipping showing the picture of a home dam- 
aged by dynamite and the notation in red ink, “take warn- 
ing from this.” The family had rented an apartment in a 
vacant building between white residences. (March 30, 
1956—E) 
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Summerville, Ga.; About 100 cars bearing license plates 
from Georgia, South Carolina and Alabama moved through 
the city, past a section of Negro homes and to the nearby 
county fairgrounds for a rally. One robed participant in 
the parade displayed a breeched shotgun. (November 20, 
1956—B) 

Gray, Ga.: The local theater manager was threatened 
with a Klan visit because he allowed Negroes to sit in 
the balcony on a segregated basis. Later, Klansmen from 
neighboring Bibb County rode down the main street. They 
denied any connection between the threats and the night 
ride, declaring the group was only advertising a future 
rally. (July 8, 1957—N) 


Atlanta, Ga.: Two crosses were burned in front of Negro 
homes, and gasoline was burned in the street in front of 
one during October. (October 14, 1957—E) 


Atlanta, Ga: A total of 11 bomb threats aimed at six 
schools and one against Grady Hospital were among those 
reported to police. In each case, a search was made but 
no bombs were found. At the height of the bomb threats, 
however, officers did find a dynamite cache in a suburban 
area about 10 miles from the synagogue which was bombed 
Oct. 12. (Oct. 25, 27, 1958—Atlanta Journal, B) 


LOUISIANA 
New Orleans, La.: Gov. Marvin Griffin of Georgia was 
the main speaker at a Citizens Council rally in Pelican 
Park May 17. An audience of 4,000 heard speakers attack 
the Supreme Court, Urban League, the “soft on integra- 
tion” policies of Louisiana State University and Catholic 
Archbishop Joseph Rummel! of New Orleans. Shortly after 
the rally a wooden cross was burned outside the Arch- 

bishop's residence. (June 1956—A) 


New Orleans, La.: A Catholic priest, the Rev. Eugene 
McManus, was threatened after he appeared as a speaker 
at a meeting on integration. An anonymous caller threat- 
ened “to get” the priest and used “unprintable language.” 
(March 22, 1956—M) 


New Orleans, La.: A cross was burned on the lawn of 
US. District Court Judge J. Skelly Wright, who signed 
orders to end segregation on New Orleans buses. The 
incident occurred during the first hours the bus integra- 
tion order went into effect. Judge Wright attributed the 
incident to “just someone looking for publicity” but said 
that, “I figured it had to be a Ku Klux Klan thing. It 
wasn't done by an amateur.” (May 31, 1958—B) 


New Orleans, La: A 23-year-old white draftsman, 
Elster Besselle, Jr., was convicted of assault in the first 
racial incident reported since court-ordered integration 
began on the city’s transit system two weeks previously 
Municipal Court Judge Andrew G. Bucaro ruled that Bes- 
selle was guilty of pushing a Negro woman out of the seat 
when she sat down beside him on a bus. She had said he 
pushed her from the seat and tried to strike her. The man 
testified he brushed against her accidentally and denied 
that he tried to strike her. The judge said he doubted that 
the incident was an outgrowth of the decision of the Su- 
preme Court outlawing segregation on city transportation 
He said he doubted that Besselle tried to hurt the woman, 
“put I have no doubt he intended to push her out of the 
seat.” (June 14, 1958—B) 


40361 0 = 59 ~ pt. 3—10 


1579 


MISSISSIPPI 
Jackson, Miss.: W. D. Mangrum, a Jackson Negro, re- 
ported that several white boys tossed a stone through the 
windshield of his car on September 14, believing it to be 
the car of a Negro editor. (September 15, 1955—J) 


Jackson, Miss.: A crudely made cross was burned in 
front of a Catholic Church, Christ the King. The Rev 
P. H. Boer, pastor, learning of it later, commented, “That's 
the way they operate; they haven't got the guts to come out 
in the open and do it.” He said the burning may have 
been because of a Negro school the church operates on 
the rear of its property. Several years before rotten eggs 
were thrown at the church entrance. (March 26, 1957—L) 


NORTH CAROLINA 

Montgomery County, N. C.: Elsie Horn, who with six 
others withdrew from a suit against the Montgomery 
County Board of Education, said she had been asked if 
she would like it if she sent her “kids to a white school 
and they came up missing or didn’t come back at all.” 
(October 13, 1955—T) 

Greensboro, N. C.: The Rev. Julius T. Douglas, who 
heads an organization which offered defense for six 
Negroes charged with trespassing on Gillespie Park Golf 
Course, said he was informed indirectly his home would be 
bombed. “The lady next door received an anonymous call 
saying that she should get out because my house was going 
to be bombed during the night,” he related. (December 21, 
1955—B) 

Hillsboro, N. C.: A cross was burned before a home in 
which Dr. Frank Graham, special United Nations repre- 
sentative and former president of the University of North 
Carolina, was visiting. A 25-year-old student was arrested 
and paid a $10.00 fine. (February 1957—A, March 
1957—A) 

Raleigh, N. C.: Mr. and Mrs. Joseph H. Holt Sr., parents 
of a Negro youth seeking admission to an all-white high 
school, received telephone threats their home would be 
bombed “if you don't quit sending messages to the school 
board,” the Raleigh Times reported. Letters containing 
veiled threats were sent the Raleigh School Board and Holt 
and were signed, “Executive Committee, Wake County 
Patriots of North Carolina,” according to the Raleigh 
News and Observer. The Patriots were formed in 1955 to 
maintain “the purity and culture of the white race and of 
Anglo-Saxon institutions.” (July 1957) 

Statesville, N. C.: Police guarded the vacant home of 
two white sisters officers said were found in a car with 
two Negro men. A crowd of between 500 and 600 demon- 
strated before the house the previous night. At the same 
time, police said that 14 Negroes were arrested downtown 
for disorderly conduct because they were crowding white 
persons off the sidewalk and making insulting remarks. 
(November 16, 1957—B) 

Charlotte, N. C.: A bomb scare at Mecklenburg 
County Negro grammar school proved a dud. Police Capt. 
G. A. Stevens said an anonymous caller warned police 
that a bomb was set to explode in a school at Paw Creek, 
about five miles away. Officers searched the school but 
found no bomb, although they did find a cross burning in 
the school yard shortly after the call. Stevens said both 
incidents were acts of intimidation. (February 6, 1958—B) 
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Charlotte, N. C.: Harding High School, scene of integra- 
tion incidents last year, was evacuated after an anonymous 
caller telephoned that a bomb was hidden in the build- 
ing. No bomb was found. Police said the warning ap- 
parently was a follow-up by a prankster to the previous 
day's bomb scare at Mount Pleasant High School near 
Concord, N. C., some 20 miles away. (Nov. 25, 1958—Y) 


SOUTH CAROLINA 

Elloree, S. C.: L. A. Blackman, contractor and presi- 
dent of the Elloree chapter of the NAACP, said friends 
told him speakers at a Klan rally had said it was “up to 
the colored people to see that Blackman gets out of town.” 
Blackman said he had no intention of leaving. He was 
active in distributing petitions seeking integrated schools in 
Elloree. (December 7, 1955—B) 

Williamsburg Courty, S. C.: Firearms and firecrackers 
were discharged on June 12 when a group of white Cath- 
olic priests and assistants presented a film on the life of 
Christ for an all-Negro audience of about 200. Father 
Patrick Walsh, head of Our Lady of Springbank Domini- 
can Friary, reported to police that he had been stopped 
and cursed for some 15 minutes while enroute to the film 
showing. Four white youths in a pickup truck stopped him, 
he said, and told him, “We run our own neighborhood and 
to hell with all authorities.” Thereafter, the priest reported 
a pickup truck sped up and down the road alongside the 
area where the film was being shown. Firecrackers were 
discharged and several shots fired; several bullet holes were 
found in the projection screen. Three young men were 
held temporarily but released later in the absence of 
formal charges. (July 1956—A) 

Camden, S. C.: Anonymous threats to destroy the build- 
ings of Mather Academy forced Methodist officials to re- 
move a group of young white and Negro church workers 
from the campus of the Negro school. Earlier, a cross was 
burned. Camden Mayor Henry Savage said he “certainly 
thinks” the threats came from a newly organized KKK 
Klavern in the Camden area. A cross was burned in front 
of the Mayor’s home later, presumably, he said, because 
he had indicated he would call on the governor for troops 
if needed to prevent the bombing or burning of Mather 
school. The mayor and city council had provided what pro- 
tection they could but had asked the group to abandon 
its integrated work project in the interest of preserving 
good order. (July 12, 1956—B; September 1956—A) 

Hartsville, S. C.: A crowd of 2,000 jammed a field to 
hear a speaker denounce President Eisenhower and shout, 
“Moderation has never been the answer to anything. It 
is the extremists—you and me—who are going to have 
to solve this problem.” (July 28, 1956—B) 

Rock Hill, S. C.: A wooden cross was burned in front 
of St. Anne’s Catholic school, the only desegregated one in 
the state and in its third year of integrated operation. Two 
months earlier a series of cross burnings in the area caused 
the Rock Hill Ministerial Union to pass a resolution un- 
animously saying, “Such acts . . . are the work of men of 
ill will and ought to be opposed by all right-minded 
citizens.” (February 1957—A; November 8, 1956—R) 

Orangeburg, S. C.: Mrs. H. F. Pierce, vice president of 
the local NAACP chapter, reported threatening telephone 
calls and a letter with the words “you will die” pencilled 
across a torn piece of newspaper. She turned over the 
letter to the FBI. Other Negroes have received threaten- 
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ing letters, presumably in connection with an economic 
battle over segregation issues. (December 10, 1956—B) 

Columbia, S. C.: Six white teen-agers were freed, with , 
warning, after they were arrested for burning a crogs jg 
front of a gate to Benedict (Negro) College. February 
1957—A) we 

York County, S. C.: At a Klan meeting near Fort Mili, 
the principal speaker denounced Billy Graham, the Prej. 
dent and Vice-President and other government officials, He 
also listed local and national products and firms, which 
he said contributed to the NAACP or other i 
tion causes, and suggested they be boycotted. (July 1957 
A) 

Greenwood, S. C.: Two white teen-aged boys had their 
probation revoked for burning a cross at a rural home and 
were sent to the State Industrial School. A third youth was 
placed on probation and a 22-year-old man was fined $50 
in magistrate’s court. (August 1957-A) 

Union, S. C.: The legislative delegation of Union 
county announced it was arming against enforced j 
tion. The delegation said it had ordered $1,000 worth of 
sub-machine guns—nine of them—and $300 worth of 
ammunition, or a thousand rounds. State Sen. John D. 
Long of Union said the weapons, for the sheriff and his 
eight deputies, were to be used to “repel any invasion by 
Federal troops or anyone else violating our laws.” He 
explained that by “our laws” he meant those calling for 
separation of whites and Negroes in schools and elsewhere. 
(October 17, 1957—B) 

Charleston, S. C.: A cross was burned in front of the 
home of a Negro candidate for the House of Representa. 
tives, John H. Wrighten, about a week before the election, 
It drew statements of condemnation from all three white 
candidates in the race. Wrighten ran second in a field of 
four but trailed far behind the leading candidate. (Janu- 
ary 1958—A) 


TENNESSEE 

Nashville, Tenn.: Parents of six of the 13 Negro first 
graders enrolled for integrated classes for the first time 
reported telephone threats of harm to their children on 
the eve of registration. Assistant School Superintendent 
W. H. Oliver said his family also was threatened. (August 
28, 1957—B) 

Nashville, Tenn.: At least 12 crosses have been burned 
in or near Negro neighborhoods, according to police rec- 
ords. (November 1957—A) 

Knoxville, Tenn. Efforts were made to intimidate Mr. 
Sarah Patton Boyle, an officer in the Virginia Council on 
Human Relations, when she appeared in Knoxville for a 
speaking engagement. Several telephone calls were made 
to her and her hostess by callers who identified themselves 
as members of the White Citizens Council. At midnight 
an ambulance driver appeared in answer to a fraudulent 
call from an unidentified person. (Charlottesville-Albe- 
marle Tribune, November 22, 1957) 

Nashville, Tenn.: Mrs. Mary Staton, whose family pur- 
chased a home in a previously white neighborhood, found 
cards in her yard carrying KKKK labels, one with the 
notation, “Your days are numbered. Move now.” The 
president of the Knights of the KKK denied his group had 
anything to do with it, and said, “Some people have us 
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confused with the old KKK (three Ks).” (January 24, 
ee Tenn.: Chester Mason, chairman of the 
Parents School Preference Committee, told police he had 
received two anonymous calls threatening him. The com- 
mittee opposed integration of Nashville schools and has 
a three part system, providing all white, all 
and integrated schools for those who choose them. 
(March 21, 1958—U) 


TEXAS 

Tahoka, Tex.: The school board ruled that a 16-year-old 
Negro boy, Andrew Nance, could attend the white high 
school as a junior because the Negro school offered only 
10 grades. A few hours after he entered the school his 
white classmates elected him vice-president of the junior 
class. However, he later was accosted by three Tahoka 
men who threatened him with personal harm if he con- 
tinued to attend the school. Subsequently, the Lynn County 

jury investigated the threats but failed to indict 
anyone. (September 18 and 23, 1955—B) 

Dallas, Tex.: A cross was set afire on the lawn of Dr. 
Cosette F. Newton’s home, which was offered for sale to 
a Negro. The cross was doused with water by the fire de- 

ent before any damage was done to the home, or to a 
backyard pavilion ship which had set off a bitter neighbor- 
hood feud. Doctor Newton offered to sell her fashionable 
home to a Negro after losing a battle fought to the Texas 
Supreme Court to keep her ship, which neighbors called 
an eyesore. (January 26, 1956—C) 

Bonham, Tex.: Police said a man who planted a burning 
cross in the driveway of House Speaker Sam Rayburn’s 
home did not do it as a joke, that it was carefully made by 
an experienced carpenter. Bonham residents were mystified 
a to why Rayburn’s two-story colonial mansion was 
selected as a target. The Speaker’s brother and his wife, 
and his sister were in the house at the time. (July 27, 
1956—C) 

Beaumont, Tex.: A 12-foot cross was burned on the 
campus of Lamar State College of Technology, after the 
school had been ordered to open its doors to Negroes in 
the fall. (August 2, 1956—B) 

Hillsboro, Tex.: A cross was burned and in Leroy, small 
town near Waco, the effigy of a Negro was strung across 
the highway. (October 1956—A) 

Wichita Falls, Tex.: Classrooms were evacuated briefly 
at integrated Midwestern University after the second 
threatening telephone call in two weeks. A man called a 
usiversity telephone operator and told him to “get every- 
body out of there by 11 o'clock.” Dr. Travis White, presi- 
dent of the city-owned school, said Negroes have attended 
the school for five years without previous incidents. (Oct. 
22, 1958—B) 

Houston, Tex.: A cross was burned in the front yard of 
Mrs. Charles White, who was elected as the first Negro 
member of the Houston School Board the previous week. 
Mrs. White's husband, an optometrist, quickly extinguished 
the blaze. Mrs. White ran on an integration platform, 
urging an orderly program. No school desegregation steps 
have been made in Houston. (November 11, 1958—B) 

Houston, Tex.: Mrs. Charles E. White (see above) told 
police today that air pellets struck the windshield of her 
wiomobile. The car was parked at a church. (Dec. 9, 
1958—B) 
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Houston, Tex.: While they searched for a bomb, police 
barricaded for 20 minutes the Houston music hall where 
Arkansas Gov. Orval Faubus was scheduled to speak. No 
bomb was found. Police said they had received a call that 
a bomb had been planted and was timed to explode while 
Faubus spoke on a “bill of rights” program. (Dec. 13, 
1958—Y) 

VIRGINIA 

Fairfax County, Va.: Police placed a 19-year-old white 
girl in protective custody because, when she sought refuge 
with a Negro family, a cross burning and exchange of 
shots resulted. The girl said she moved into the home be- 
cause she had no place else to go. The night after a cross 
was burned unidentified persons drove in front of the 
house and fired five shots; a member of the Negro family 
fired one shot into the air. No one was injured. The girl 
later was released unconditionally. (She had been a ward 
of the county for 10 years, had served a vagrancy sentence 
and been released.) (August 11, 16, 1956—S) 

Charlottesville, Va.: The fourth cross since mid-August 
was burned on a local lawn, apparently in protest against 
the activities of the local chapter of the Virginia Council 
on Human Relations. The latest blazed on the lawn of Dr. 
Frank D. Daniel, financial chairman of the group; another 
was burned at the home of Mrs. Sarah Patton Boyle, 
officer of the state group, and one at the home of Mrs. 
Morris Brown, vice president of the local chapter. The 
first cross was burned before the Westminster Presbyterian 
Church during a meeting of the Council. It was this meet- 
ing John Kasper, ex-secretary of the Seaboard White 
Citizens Council, invaded to say his group had “declared 
war on you people” and would “run you out of town.” 
(December 9, 1956; August 30, 1956—S) 

Charlottesville, Va.: Asa Carter, executive secretary of 
the North Alabama Citizens Council, told an audience of 
about 250 that Southerners could not look to their poli- 
ticians or their courts for a solution of the segregation 
problem. “This is not a legal problem,” Carter said. “It 
won't be settled in the courts. It is up to you to say the 
Negro is not going to your schools and it is up to you to 
keep him out.” (September 3, 1956—B) 

Arlington County, Va.: A burning cross was found in a 
cemetery adjoining a Negro church. The Rev. John F. 
Monroe, pastor of the Calloway Methodist Church, re- 
ported the incident to police, who found the smoldering 
cross when they arrived about 2:15 a.m. (June 23, 1958— 
S) 

Arlington County, Va.: The ninth Arlington County 
case growing out of Virginia’s controversial segregated 
seating law was thrown out of court. Mrs. Robert A. Eld- 
ridge Jr., a Negro who refused to leave her white friends 
at a Unitarian Church picnic at a park, was cleared of 
disorderly conduct charges. She was arrested after police 
received a telephone complaint from an unidentified per- 
son that the seating law was being violated. Members of 
the church posted collateral and some critics termed her 
arrest harrassment. Mrs. Eldridge’s son was one of seven 
Negro children who applied for entry to white schools the 
previous fall. County officials, who said they must respond 
to complaints of racial seating law violations, have been 
unable to win a conviction in any of nine cases where 
arrests were made in the previous two years. Arlington 
County circuit court judges have differed on the constitu- 
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tionality of the seating law but the question has not been 
resolved by higher courts. Most of the cases were dis- 
missed on technicalities. In the case of Mrs. Eldridge, 
County Court Judge Paul D. Brown held there was no 
disorderly conduct because “the defendant was seated 
with persons of her own Unitarian Church, present under 
a permit, and who did not object to her presence.” In an 
editorial (June 13, 1958), the Washington Post and Times 
Herald said, “... let any arrests in this controversial area 
(segregated seating) be made under the law itself rather 
than under such subterfuge as disorderly conduct and let 
the application of the law receive a fair court test. Either 
there ought to be a chance to appeal, or there ought to be 
no arrests of this nature. What has been happening in 
Arlington amounts to a runaround that involves a sub- 
stantial denial of justice.” (June 10, 1958—S) 

Arlington County, Va.: A bomb threat suspended Sun- 
day services at the Arlington Unitarian Church. Rabbi 
Emmett A. Frank of Alexandria, Va., who previously 
had criticized Virginia's “massive resistance” policies, was 


PART TWO 


Intimidation is a technique more natural to a rural than 
an urban, industrialized society. Perhaps the changed 
economic life of the South has been th: principal reason 
articulate Southerners have condemned the crude methods 
of repression, although without succeeding in stamping 
them out. However, one of the old methods has had more 
currency among leaders and other respectable elements 
of the white community. This is the employment of 
superior economic strength to discipline the Negro. There 
is nothing new in this practice; even in slave times it was 
used against free Negroes, and Negroes ever since have 
known well the conditions for credit or land tenure. Some 
Southerners since 1954 have, however, elaborated and 
organized the methods of economic reprisal until a recog- 
nizably new and modern instrument has taken form. Most 
commonly associated with the White Citizens Council, the 
weapon of reprisal has deprived Negroes and non-conform- 
ing whites of jobs, of credit, of supplies for their busi- 
nesses. 

The policy of reprisal against whites was perhaps most 
clearly stated by Roy Harris of Augusta, Ga., president 
of the Citizens Councils of America, Inc., at a Citizens 
Council rally in Orlando which attracted 600 segrega- 
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to have appeared at two services, The first service went 
off without incident but about 15 minutes before the 
second, a caller telephoned the church office to war, 
“You better clear the children out of the building, We 
are going to blow up the place.” Rabbi Frank's talk at the 
first service had been a general discussion of Judaism, 
with no mention of politics or integration. The Rey, Ross 
A. Weston, minister of the church, said the Rabbi 

be invited back the next Sunday. (Oct. 20, 1958—z) 


Richmond, Va.: An anonymous bomb threat preceded 
the season's opening performance of the Richmond 
phony Orchestra at the Mosque Auditorium. Police found 
no trace of a bomb. It was the fourth bomb scare in Vir. 
ginia within a week. Previous threats involved a 
in Bristol, a Unitarian Church in Arlington (see above) 
and a Negro school in Richmond. The threat to the audi- 
torium was reported to police a few hours before Goy, 
Lindsay Almond in a speech in Richmond assailed those 
who would bomb churches, synagogues and other build. 
ings. (Oct. 21, 1958—B) 


REPRISALS 


tionists from Florida, Georgia, Alabama and Mississppi. 
Amid shouts of “amen, brother,” Harris called for: 

1. Reduction of all political campaign issues in all 
state and local elections to a single question, “who's 
the strongest man for segregation?” 

2. A boycott of merchants who fail to join and actively 
support racial segregation. 

3. A “straightening out” for clergymen who preach 
“the brotherhood of man.” 

4. Chasing Ralph McGill, editor of the Atlanta Con- 
stitution, “clean out of the state of Georgia.” 

5. A fight against all agencies of mass communication— 
newspapers, magazines, radio and television sta- 
tions. 

6. Absolute defiance of all federal court rulings favor- 
ing racial integration “by every means and at every 
cost.” 

Harris labelled all persons who disagreed with his views 

as “traitors and quislings.” (September 22, 1958—E, F) 
Reprisal is, of course, a weapon which Negroes now have 
the strength also to wield, and they have done so. The 
pages which follow include descriptions of the bus boycott 
of Montgomery, the virtual strangulation of Tuskegee, 
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and such other widely reported stories as those of Orange- 
§. C., Tallahassee, Fla., and Rock Hill, S. C. 

In short, it is necessary to reckon with the determina- 
tion that inspires both whites and Negroes. For twelve 
months the world saw a rare portrayal of the resources 
of human fortitude, as day after day 50,000 Negroes 
walked in Montgomery during their bus boycott. The fact 
js sometimes overlooked that the boycott did not defeat 
the city of Montgomery; segregation was maintained on 
the buses, until a federal court outlawed it. Nor has the 

of Tuskegee merchants led to their capitulation: 
here is a town apparently preferring financial suicide to 
reform of its racial policies. And the determination of 
the Negroes of Tuskegee to have reform seems equally 


It is, then, a deeply disturbing history which this sec- 
tion of the report sketches. 

The following list covers 95 cases. This figure, however, 
does not tell the whole story for some of the instances 
counted as a single item involve untold hundreds of men 
and women, since they cover city-wide protest movements. 
Listed as one item, also, are the voting purges in Louisiana, 
where names of several thousand Negroes were removed 
from registration lists. 


ALABAMA 

Montgomery, Ala.: State Sen. Sam Engelhardt of Macon 
County reported to the State Senate Education Committee, 
“We've got 196 colored teachers in Macon County and 
the board tells me they'll fire every one of them that takes 
part in this agitation for integration.” (July 21, 1955—D) 

Selma, Ala.: Economic reprisals against the signers of 
school desegregation petitions were reported in three coun- 
ties—Dallas (65 per cent Negro), Bullock (74 per cent) 
and Butler (45 per cent). In Selma, seat of Dallas County 
and site of the first White Citizens Council to be organized 
in Alabama, WCC County Chairman Alston Keith esti- 
mated that of the 29 Negroes signing a desegregation peti- 
tion in August, “about 16” had been fired by September 
1. “Probably all of them who had jobs were fired,” Keith 
said, explaining that some were self-employed. When the 
Dallas County WCC was formed, Keith announced that 
economic sanctions against Negroes favoring integration 
would be the prime weapons of the group. He claimed 
the 16 firings were “spontaneous,” however, and that 
the WCC would accept neither “credit nor censure.” 
Several petition signers in the three above mentioned 
counties later withdrew their signatures, explaining they 
misunderstood the purpose of the documents. (September 
1, 19SS—B; October 1955—A) 

Birmingham, Ala.: “The Southerner”, edited by Ace 
Carter of the North Alabama Citizens Council, carried a 
column headed, “To Buy Or Not To Buy (There should be 
no question)” and listing Ford, for its “vicious program 
of using dollars to integrate,” and citing the Ford-Mercury 
sponsored Ed Sullivan program for “insistence” that cer- 
tain Negro entertainers “be showcased frequently.” It also 
listed Phillip Morris and Marlboro cigarettes, accusing 
the company of contributing to the Urban League, and 
Kraft, because some of its television programs were “in- 
terracial and have sold the idea that the white Southerner 
is a bully, coward or something very distasteful.” (Sep- 
tember-October 1956) 
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Choctaw County, Ala.: On September 21, 1956 Life 
Magazine carried another story in its series on segregation. 
Included was an account of the life of a Negro couple, 
Willie and Allie Lee Causey, in the 95 per cent Negro 
community of Shady Grove. It told how Causey earned a 
good living as a woodcutter and farmer, running a small 
but successful business with a truck, power tools and 
his own work crew. It also told how Mrs. Causey taught 
school in a ramshackle building and quoted her opinion on 
racial problems: “Integration is the only way through 
which Negroes will receive justice. We cannot get it as a 
separate people . . .” Life, in an issue the following Decem- 
ber, reported the consequences. Causey’s truck was con- 
fiscated, merchants refused to sell the family anything, 
Mrs. Causey was fired. The Causeys had to move from 
the community and, with the help of Life, resettle in an- 
other part of the South. (Life Magazine—1956) 

Montgomery, Ala.: On December 1, 1955, a bus carry- 
ing white and Negro passengers made a downtown stop. 
The driver asked four Negroes to give up their seats. Three 
did but Mrs. Rosa Parks, a seamstress, refused. The driver 
called a policeman who took Mrs. Parks to the police 
Station, where she was charged with violating city segre- 
gation laws. Almost overnight word flashed through the 
Negro community: Support Rosa Parks. Printed leaflets 
were circulated Saturday, December 3, asking Negroes 
to stay off the buses Monday, the day of Mrs. Parks trial. 
Almost 90 per cent of them did. They went to work in 
private automobiles, Negro taxis, in wagons, on foot or 
bicycle. Mrs. Parks that day was found guilty and fined 
$14. That night, 5,000 Negroes crowded into the Holt 
Street Baptist Church and by the end of the evening the 
Montgomery Improvement Association was formed and the 
Rev. Martin Luther King Jr. was named president. 

It was the beginning of a year-long boycott which was 
to make the name Martin Luther King the symbol of non- 
violent resistance to his followers. At first, the Negroes 
asked only that Negro passengers be treated more courte- 
ously, that seating be on a first-come, first-serve basis, 
and that Negro bus drivers be employed on predominantly 
Negro runs. Negotiations on these points failed and 
the boycott continued. The mayor and city commissioners 
joined the White Citizens Council; the Negroes operated 
a car pool; businesses were damaged by rumors circulated 
among white buyers that they had contributed to the 
NAACP or by rumors among Negroes they had contri- 
buted to the Citizens Council. King’s home was bombed, 
and a dynamite cap exploded in the yard of another 
leader. More than 100 Negroes were indicted on charges 
of violating Alabama's anti-boycott laws. Meanwhile, suit 
was filed in federal court, which eventually on November 
13, brought a unanimous ruling by the U.S. Supreme 
Court that Montgomery's bus segregation laws were un- 
constitutional. In December, Negroes called off the boycott 
and resumed riding on the newly de-segregated buses. The 
months following were not smooth. Four Negro churches, 
the homes of two ministers and a taxi stand have been 
bombed. (Two white men were acquitted of charges of 
bombing one of the churches.) A white man was fined for 
hitting a Negro woman passenger; a Negro school girl 
was convicted of striking a white girl on another bus. 
Vandals sabotaged a local telecast of a national program 
featuring the Rev. Mr. King. Snipers have fired at city 
buses, in one instance wounding a Negro woman. 
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A 15-year-old Negro girl was beaten by several young 
white men near a city bus stop. She suffered head injuries. 
A white man on the bus said he saw the girl on her knees 
on the pavement with upraised arms trying to protect her- 
self. In April, 1958, a scuffle with a white passenger over 
a seat on a city bus sent a Negro woman to jail for several 
hours before she was released on $200 bond. (1956-57- 
58—A, B) 

Auburn, Ala.: An Assistant professor at Alabama Poly- 
technic Institute charged he was dismissed “for exercis- 
ing his right of free speech.” Bud R. Hutchinson declared 
he had been notified that he would not be reappointed for 
the coming college year because of a letter he wrote 
to the school paper concerning segregation. Hutchinson 
disagreed with an editorial in The Auburn Plainsman 
critical of integration moves in New York. Dr. Ralph B. 
Draughon, Auburn president, said, “I felt that Mr. 
Hutchinson could not expect to advance in his career at 
this institution. Since he is in his first year, I felt it would 
be better for him and the institution that he seek em- 
ployment elsewhere. . . The decision in no way reflects 
upon his character or his professional status.” As a result, 
Auburn was one of five colleges censured by the American 
Association of University Professors, which claimed they 
had infringed upon academic freedom by dismissing teach- 
ers. (May 16, 1957; May 26, 1958—B) 

Tuskegee, Ala.: A struggle over Negroes’ right to vote 
has brought lasting repercussions to this home of Tuskegee 
Institute, famed Negro college. Tuskegee is in Macon 
County, which has the highest percentage (85%) of 
Negroes of any county in the nation. Nevertheless, there 
have been only 1,100 Negroes registered to vote in the 
county and 2,700 white citizens registered. The bulwarks 
of Macon County’s economy have been Tuskegee Institute, 
with an annual payroll of $2.5 million, and a Veterans 
Administration hospital, with an annual payroll of $6.5 
million. All the patients and most of the staff at the hos- 
pital are Negro. In June 1957, the Alabama legislature 
gerrymandered Tuskegee’s city limits, cutting the town 
in half, redrawing its boundaries and in the process thrust- 
ing out of the town about 410 of the city’s 420 Negro 
voters. Sam Engelhardt, Macon County state senator and 
executive secretary of the Citizens Council of Alabama, 
was author of the bill designed to prevent Negroes from 
registering enough voters to gain control of the local 
government. Engelhardt spoke proudly of gerrymandering 
the Negroes out of the town and indicated he was moti- 
vated by the new Civil Rights Act. “If that Civil Rights 
Commission comes down here and forces mass registra- 
tion of unqualified Negroes, there'll be bloodshed,” he 
predicted. A prominent Negro leader denied the Negroes 
wanted to take over local affairs and said that if Negroes 
could have had one representative out of five on the 
school board, one out of five on the city council, one 
out of seven on the county board of revenue, “I think 
we'd have bragged of this community as a model one in 
trace relations.” 

In any event, what began as a move to limit voting by 
Negroes, quickly became an economic battle. Negroes in 
the town simply began in large part to shop elsewhere. How 
effective has this movement against white merchants been? 
A dry goods store owner reported his business was down 
35 per cent, an auto dealer 40 to 60 per cent below the 
previous year. The town’s only movie theater has closed. 
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A number of white businesses have folded. Charles Gomi. 
lion, head of Tuskegee Institute's social science division 
and president of the Tuskegee Civic Association, a 
group leading the resistance, has said, “If white Citizens 
here feel Negroes shouldn't vote, then Negro citizens fee! 
their money should not be spent with these folks.” 
leaders avoid use of the word boycott; they prefer to talk 
of “spontaneous reaction.” The reason is the state’s anti. 
boycott law. The state attorney general has had a tempor. 
ary injunction issued against the Civic Association to 
fostering boycott. Merchants have said the move has not 
brought back their Negro customers. Pending is a move to 
abolish the county and divide it among the surround; 
counties, (November 5, 1957—I; August, October 1957 
A) 


ARKANSAS 
Pine Bluff, Ark.: Fifty members of a railroad metal 
crafts union announced a boycott of the Pine Bluff Com. 
munity Chest because it supports the Negro Boys’ Clyb, 
(October 9, 1957—F) 


Little Rock, Ark.: Advertisers threatened to boycott the 
Arkansas Gazette because of its support of the school 
board’s plan of gradual integration of schools in Little 
Rock. A bakery was boycotted because the high school- 
age daughter of its owner was quoted as favoring integra- 
tion in the schools and because a member of the Little 
Rock school board worked there. Business dropped off in 
a men’s clothing store owned by James T. Karam, a friend 
of Governor Orval Faubus and described in some quarters 
as a leader in the violence at Central High School. His 
store once did a thriving business with Negro customers, 
These and other measures and counter-measures grew out 
of the crisis at Central High School. (March 1958—A) 


North Little Rock, Ark.: The mother of one of eight 
Negro students attending integrated Little Rock Central 
High School was told her teaching contract at a North 
Little Rock Negro elementary school had not been re 
newed. Mrs. Lois Patillo, mother of 15-year-old Melba 
Patillo, taught at the Jones elementary school for seven 
years. The school superintendent said Mrs. Patillo was 
one of several teachers whose contracts were not renewed 
because of “problems” which he said were strictly per- 
sonal matters. An NAACP official quoted Mrs. Patillo as 
saying the superintendent told her he should have been 
consulted about the enrollment of her daughter at Central 
High last fall. (May 8, 1958—-M) 


FLORIDA 

Miami, Fla.: Charges that he was too outspoken on the 
issue of segregation caused the dismissal of Florida's only 
Negro assistant state attorney. A leader of a segregation 
group had furnished State Atty. George A. Brautigam with 
a tape recording of a radio speech in which the Negro in 
question, Henry Arrington, said his work was not neces 
sarily confined to Negro cases. Brautigam demanded his 
suspension on charges of “breach of confidence and mis- 
conduct.” Gov. LeRoy Collins complied on the ground 
that Arrington had made “public statements in derogation 
of, and repugnant to, the duties imposed upon him.” 
Arrington said the issue may have been created by “some- 
one who wanted to make a political issue out of segrega- 
tion.” (April 1956—A) 
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Tallahassee, Fla.,:; On May 27, 1956, two girls from 
Florida A and M. University, a Negro school, boarded a 
crowded city bus and sat in the only two vacant seats in 
the front of a bus, next to a white woman. The driver 
wsked them to move to the rear. The girls declined but 
offered to leave if the driver would refund their fare. He 
refused and called the police, who arrested the girls. They 
were released under bond. (The charges later were 

) That night a cross was burned in front of the 
girls’ home. The next day, the student body at the college 
decided in a mass meeting to refrain from riding the city 
buses for the two weeks remaining in the term. By mid- 
afternoon, Negroes in town joined the movement. On May 
29, Negro citizens met in the Bethel Baptist Church and 
organized the Inter-Civic Council, with the Rev. C. K. 
Steele at its head. Since that time, the situation has been 
complex. Bus service has been discontinued and resumed. 
Police arrested drivers in the Negro car pool on charges 

were violating the state’s “for hire” laws. Businesses 
have suffered. The Inter-Civic Council accused the police 
of intimidating Negroes by taking them from their homes 
at all hours for questioning. Threats have been made, 
crosses burned, rocks and bricks thrown through windows 
of homes and cars. After the Supreme Court ruled bus 
ion in Montgomery was unconstitutional, the Talla- 
hassee boycott was ended officially. However, the majority 
of the Negroes still do not ride the buses, apparently 
awaiting the outcome of several pending court cases. (B, 
and “The Tallahassee Bus Protest,” a field report by 
Charles U. Smith of Florida A. & M. University and Lewis 
M. Killian of Florida State University.) 

Monticello, Fla.: Dr. Deborah Coggins was dismissed 
us health officer of three north Florida counties because 
she had a business lunch with a Negro nurse. One of her 
defenders, Robert H. Browning, health educator who 
worked with Dr. Coggins, lost his job. The Jefferson 
County Commission simply abolished the post. Browning 
transferred to Palm Beach County. He had urged the 
county commission to “practice the kind of Christianity 
you profess” and retain Dr. Coggins. Mrs. Flo Way was 
asked to resign from the Jefferson County school system 
because she had defended the health officer in a public 
meeting. Mrs. Way refused to resign as a fifth grade 
teacher and since she had job tenure, she continued in her 
work. (October 4, 1956—B; November, December 1956— 


A) 

Jacksonville, Fla.: The Community Chest United Fund 
withdrew support from the local chapter of the National 
Urban League. Officials of the League asserted the action 
was caused by pressures from the Ku Klux Klan and the 
White Citizens Council. The executive director of the Chest 
denied this and said it was because the League had entered 
“into politics.” The Urban League has been forced out of 
United Fund or Community Chest drives in Ft. Worth, 
Texas, and three others have withdrawn under pressure— 
in Little Rock, New Orleans and Richmond. (1956—K, 
various ) 

Tallahassee, Fla.: John M. Boardman, white graduate 
student at Florida State University, was refused permission 
to continue his studies after the present semester because 
he entertained Negro students from neighboring Florida 
A&Mon the campus. Boardman was one of six students— 
three of them Negro—arrested for sitting together on a 
Tallahassee bus in violation of a driver seating assign- 
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ment. (March 1957—A) 


GEORGIA 

Shellman, Ga.: A Baptist minister who publicly backed 
the Supreme Court ruling on school segregation was ousted 
from his church. The board of deacons demanded the 
resignation of the Rev. Henry A. Buchanan. The church 
secretary said the minister was not being cast out but 
that the church needed a change of leadership. “Why 
quibble with words?” was Buchanan's reaction. (January 
1955—A) 

Atlanta, Ga.: Dr. Guy H. Wells was stripped of his 
honorary title of President Emeritus of Georgia State 
College for Women because of his racial views. Wells was 
executive director of the Georgia Council on Human 
Relations, an affiliate of the Southern Regional Council. 
The State Board of Regents withdrew the honorary title 
it had bestowed upon him two years before, shortly after 
he resigned as head of the college to accept a position 
with the federal government. The same day, the State 
Board of Education asked the Teacher Retirement Board 
to discontinue Wells’ monthly pension. Trustees of the 
retirement system rejected the request as unconstitutional. 
(April 1956—A) 

Gwinnett County, Ga.: The State Board of Education 
ordered the pay of Mrs. Colleen M. Wiggins, a teacher at 
the Bethesda school, withheld pending an investigation of 
her racial views. About 150 persons had signed a petition 
asking her discharge because of her views on segregation. 
Mrs. Wiggins said she was asked to sign a statement say- 
ing she does not believe in racial integration but had re- 
fused. She explained that she obeyed Georgia laws on segre- 
gation but thought her own views were a private matter. 
She had told her high school class she would not object 
to teaching white and Negro students together if that were 
the practice. The County Board of Education held that 
Mrs. Wiggins “probably made unwise or indiscreet ex- 
pressions” but that evidence did not justify her dismissal. 
This decision was appealed to the state board but before it 
could act Mrs. Wiggins resigned because she was expect- 
ing a baby. (November, December 1956—A) 

Lakeland, Ga.: Mrs. A. B. Baskin, who had taught in 
Lanier County schools for 17 years, was forced to resign 
because she allowed a white school boy, whose own bus 
had gone, to ride home in a Negro school bus. Mrs. 
Baskin emphasized that she believes in segregation and 
had suggested that the schoolboy take the Negro bus only 
as a final resort. The County Board of Education later 
ordered her reinstatement on the recommendation of state 
school officials. (April 9, 1958—Atlanta Journal) 

Columbus, Ga.: The pastor of the First Presbyterian 
Church was demoted because of his racial stand. A com- 
mission appointed by the Presbytery of southwest Georgia 
said the Rev. Robert B. McNeill, pastor of the church, 
would have powers of an evangelist, limited to the re- 
ception of new members. The action resulted from an in- 
vestigation into what the commission termed a “condition 
of disharmony.” It said opposition to the pastor became 
evident after McNeill wrote a magazine article calling for 
“creative contacts” between white persons and Negroes. 
(Dec. 1, 1958—B) 


LOUISIANA 
Claiborne, La.: School boards in Claiborne and Bossier 
ordered Time, Life and Look magazines banned from high 
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school libraries, charging they “distorted” racial news. 
(June 1956—A) 

Louisiana: Early in 1957, the Justice Department in 
Washington made public some FBI findings on registration 
of Negroes in Louisiana. Asst. Atty. Gen. Warren Olney 
III said the FBI investigated the handling of voter registra- 
tion in 10 Louisiana parishes and found that 8,552 Negroes 
were challenged when they tried to register in 1956. 
Louisiana Atty. Gen. Jack P. Gremillion had told a House 
Judiciary Subcommittee that when a registered voter was 
challenged, the registrar sent a record of the challenge to 
the registrant, including a reply form, giving him 10 days 
to appear and establish his right to remain on the rolls 
by presenting statements from three voters living in the 
same parish. Olney said this did not appear to be the 
general practice in the parishes investigated. In six, he 
added, registrars did everything to discourage the filing of 
reply affidavits and generally refused them when offered. 
Olney also said there had been in 1956 a successful effort 
by White Citizens Councils in Louisiana to get Negro 
registrants off the rolls and to prevent their registration. 
(Feb. 27, 1957—B) 


MISSISSIPPI 

Jackson, Miss.: The Rev. Roy C. Delamotte, white 
Methodist minister, was not accepted by any Mississippi 
congregation after protesting a resolution in the Mississippi 
Annual Conference calling for continued segregation. 
(June 21, 1955—Jackson Daily News) 

Yazoo City, Miss.: The White Citizens Council pub- 
lished a full-page advertisement in a local paper carrying 
“an authentic list of the purported signers to an NAACP 
communication to our school board.” Many of the signers 
lost their jobs and under this pressure the majority re- 
moved their names from the petition. A plumbing con- 
tractor was taken off two construction jobs he had under- 
way and refused plumbing supplies by a wholesale house. 
(Journal and Guide, September 24, 1955) 

Durant, Miss.: The Rev. Marsh Calloway reported that 
elders of the Durant Presbyterian Church fired him be- 
cause he spoke against the Citizens Councils. (November 
30, 1955—J) 

Jackson, Miss.; Ellis Wright, president of the Jackson 
Citizens Council, said a letter from the Falstaff Brewing 
Co. probably would end a scattered boycott of Falstaff 
beer in Mississippi. Sales had dropped after a pro-segrega- 
tion pamphlet accused the company of contributing to the 
NAACP. A letter to Wright from a company official, the 
CC official said, explained that the company had made a 
single contribution as a life membership fee for one of its 
Negro salesmen and that “in error, apparently, the mem- 
bership was issued in the name of Falstaff Brewing Corp.” 
(December 1, 1955—B) 

Lexington, Miss.: The husband of a crusading weekly 
newspaper editor lost his job as administrator of the 
Lexington Community Hospital. Walter D. Smith, husband 
of Mrs. Hazel Brannon Smith, who criticized the alleged 
mistreatment of a Negro prisoner, was fired by the hos- 
pital board of directors. In an editorial, the Delta Demo- 
crat-Times in Greenville, Miss., commented, “Smith was 
ousted not because he was incapable but because some of 
the views of his vigorous newspaperwoman wife were un- 
popular. . . . She had the guts to criticize the then sheriff 
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for shooting a Negro in the back for no good reason.” Mry 
Smith is editor of the Lexington Advertiser and The 
Durant News. (January 11, 1956—X) 


NORTH CAROLINA 


Guilford, N. C.: A letter to the school board signed by 
34 persons saying it would be “just and wise . . . to admit 
Negro pupils (to white schools) .. . if and when 
make individual application” caused one white man to lose 
a part-time job. Another white signer resigned from 9 
full-time job because of protests received by his employer 
although the latter indicated that so far as he was con. 
cerned the man could continue on the payroll. (September 
6-7, 195S—T; September 5, 1955—-B) 


Greensboro, N. C.: The furniture business of a 
signing a petition advocating compliance with the Supreme 
Court school ruling was boycotted. (September 6, 1955~ 
B) 


SOUTH CAROLINA 


Clarendon County, S. C.: Three Negro teachers said they 
were not rehired by the Summerton School District of 
Clarendon County because their father and the husband of 
one signed an integration petition. (August 25, 1955—0) 

Orangeburg, S. C.: Boycotts have cut both ways in this 
town of 17,000. Here the economic struggle began with 
a petition by 57 Negroes to the school board in July 1955, 
asking that immediate steps be taken to “reorganize the 
public schools on a non-discriminatory basis.” White resi- 
dents responded by organizing a Citizens Council and re. 
prisals began against petitioners and their families and 
members of the local NAACP. Those who worked for 
white employers were fired; those who rented from white 
landlords were evicted. Credit was denied by white sup- 
pliers and merchants. Some no longer could buy, even for 
cash. Mayor R. H. Jennings, who was president of the local 
Coca-Cola bottling company, a bakery and the Orangeburg 
Ice & Fuel Co., cut off supplies to three Negro grocers and 
a gas station owner. The Coble Dairy stopped delivery of 
milk to the grocers and all the petitioners on its routes. A 
service station operator was forced out of business by the 
owner-distributor. The Negro residents retaliated with 
their own boycott. They stopped using products of the 
dairy and the Mayor's enterprises. They obtained the 
names of local merchants who belonged to the Citizens 
Council and someone disti.buted a list of the 23 firms at 
Negro meetings. They started shopping in Columbia or by 
mail. Students at South Carolina State College (Negro) 
quietly supported the boycott. A white grocer was forced 
out of business and other merchants suffered. Still other 
firms joined the reprisal movement against the Negro—the 
Pepsi Cola, Royal Crown and Dr. Pepper bottlers, another 
bakery and another dairy. 


Because of the college students’ action, Gov. George B. 
Timmerman, Jr., ordered the State Law Enforcement 
Division to place the college under surveillance; 1,200 stu- 
dents staged a four-day walkout until they were promised 
a discussion of their grievances on one hand and threatened 
with expulsion on the other. By the end of the school year, 
the student council president and 15 other students had 
been expelled and five faculty members dismissed for their 
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jn the boycott. The fall and winter of 1955-56 was a 
dificult time for the petitioners in Orangeburg and those 
in nearby Elloree and Summerton, where similar reprisals 
were taken. Various appeals brought in contributions of 
food, money and clothing from many sections of the 
country. During all this time, only one local white person 
openly joined the fight alongside the Negroes in Orange- 
burg, @ Catholic priest. By the spring of 1956, some 
disenchanment with the Citizens Councils was felt; pres- 
sures slackened somewhat but the basic controversy over 
school segregation remains unsolved. Both sides seem to 
agree that the reprisals and counter-boycotts have not been 
a satisfactory way of solving the problem. (September 
195S—A; The Reporter Magazine, January 21, 1957) 

Batesburg, S. C.: The Rev. George Jackson Stafford’s 
resignation as pastor of the First Baptist Church was ac- 
cepted because his libera! racial views differed from those 
of some in his congregation The move was reported to 
have been spearheaded by Federal Judge George B. Tim- 
merman, father of the governor. (November 1, 1955—V) 

Columbia, S. C.: The Rev. John Murry, Methodist 
minister, transferred from Orangeburg County to Gilbert, 
§. C., because some of his parishioners protested his sup- 
port of a resolution deploring economic sanctions against 
Negroes with integrationist views. (November 1, 1955—V) 

Columbia, S. C.: Dr. Chester C. Travelstead, dean of 
the school of education at the University of South Caro- 
lina, disclosed he had been dismissed “in the best interest 
of the university” after making a speech calling for an 
end to public school segregation. Travelstead had told a 
campus gathering, “It is my firm conviction that enforced 
segregation of the races in our public schools can no longer 
be justified on any basis . . . (The) fact that we have 
practiced segregation on the assumption that it was right 
and just does not make it right and just.” Travelstead, a 
native of Kentucky, left to become dean of the School of 
Education at the University of New Mexico. (November 
24, 195S—P; November 25, 1955—D) 

Columbia, 8. C.: A 23-year-old English major was fired 
as a legislative telephone page after writing an article in 
the Gamecock, student weekly at the University of South 
Carolina. His article said the State Senate was “intent on 
circumventing” integration and that Southern legislators 
and governors were “embarrassing sound trucks for the 
South.” (March 14, 1956—V) 

Florence, S. C.: After two years of threats and pressure, 
the Florence Morning News, which repeatedly appealed for 
moderation and good will in solving segregation problems, 
banned the subject from its editorial page. For its views, 
the News had drawn violent abuse, reader complaints, 
dreulation losses. The city editor had been struck while 
covering a Klan meeting; the church editor, a minister, had 
his tires slashed and two cars had tried to run him off the 
nad. Editor John H. O'Dowd, 29, native of Florence and 
son of the owner-publisher, had been threatened and chased 
at night by a car. Finally, O'Dowd announced a “retreat 
from reason” and wrote, “We have . . . sought men of 
pod will . . . but men seeking the fair solution have not, 
in two years, come forward.” He announced segrega- 
tion stories would continue to be printed in the news 
columns. Later, O'Dowd left Florence to take a job in a 
worthern city on a larger newspaper. (Time magazine, 
April 2, 1956) 
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Elloree, S. C.: Twenty-four Negro school teachers in the 
Elloree School District either resigned or their contracts 
were not renewed for refusal to sign a statement inquiring 
into NAACP membership. (July 1956—A) 


Rock Hill, S. C.: A Negro woman refused to give up 
her seat by a white woman on orders from the bus driver; 
she said it was the only vacant one on the bus and the 
white passenger had invited her to take it. The incident 
touched off a boycott of the bus line by Negroes and 
brought threats to a Negro minister and others. A few 
months later, the bus line stopped operating. (August 3, 
1957—O; January 1958—A) 


Columbia, S. C.: Three white professors at Benedict 
College for Negroes were told they would not be rehired 
One of them, Lewis Smith, chairman of the Humanities 
Department, told reporters, “This is a capitulation to the 
Dixiecrat forces that have been persecuting the white pro- 
fessors because of their pro-integration stand.” Also re- 
leased were J. Spencer Kennard, a Baptist minister, and 
Mrs. Marian Davis. J. A. Bacoats, president of the college, 
said after a meeting of the Board of Trustees, “Their 
presence here is not in the best interests of the college.” 
(May 9, 1958—B) 


TENNESSEE 

Jackson, Tenn.: M. C. Jolly, operator of the Dr. Pepper 
Bottling Co., said 12 or 13 Negro merchants had can- 
celled accounts with his firm after he joined in a suit seek- 
ing to bar state aid to a college which had admitted two 
Negroes. Later, he said increased business from white 
merchants offset the Negro cancellations. (February 1-2, 
1956—B; March 1956—A) 


TEXAS 

Lubbock, Tex.: Segregation viewpoints figured in the 
removal of two faculty members at Texas Technological 
College. Dr. Byron R. Abernethy, professor of government, 
and Dr. Herbert M. Greenberg, assistant professor of psy- 
chology, were notified that the Board of Directors in execu- 
tive session refused to renew their contracts. The Lubbock 
Avalanche-Journal said that Greenberg, who is blind, ap- 
parently was removed because of his publicly-stated views 
backing integration. The school’s president protested the 
closed-door procedure and said he had found no fault with 
the two professors’ academic ability. The college has no 
Negro students, and so far as is known, none have ap- 
plied. (August 1957-A) 


VIRGINIA 

Appomattox County, Va.: The school board refused to 
renew the contracts of two eighth grade teachers. One 
said she believed it was because she voted in 1954 against 
an “inflammatory resolution” favoring segregation; she 
added that she didn’t consider herself an integrationist 
but did believe the public school system should be pre- 
served. The other said she was “falsely accused of being 
an integrationist.” Eighteen of 19 teachers in the school 
protested to the board. Commenting on the case, the 
Richmond Times-Dispatch said, “The impression has been 
created . . . that it is becoming dangerous in Virginia for 
teachers to express even a mild dissent from majority com- 
munity opinion on the race problem.” (June 1956-A) 
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PART THREE 


There is no simple way to distinguish the events noted 
in this section from those earlier reported under the head- 
ing “Intimidation” except to say that these are bigger, 
and if anything more purposeless. This list of 225 acts 
against private liberties and public peace includes: 

6 Negroes killed; 

29 individuals, 11 of them white, shot and wounded in 
racial incidents; 

44 persons beaten; 

5 stabbed; 

30 homes bombed; in one instance (at Clinton, Tenn.) 
an additional 30 houses were damaged by a single blast; 
attempted blasting of five other homes; 

8 homes burned; 

15 homes struck by gunfire, and 7 homes stoned; 

4 schools bombed, in Jacksonville, Nashville, and Chat- 
tanooga, and Clinton, Tenn. 

2 bombing attempts on schools, in Charlotte and Clinton; 

7 churches bombed, one of which was for whites; an 
attempt made to bomb another Negro church; 

1 church in Memphis burned; anther church stoned; 

4 Jewish temples or centers bombed, in Miami, Nash- 
ville, Jacksonville, and Atlanta; 

3 bombing attempts on Jewish buildings, in Gastonia, 
N. C., Birmingham, and Charlotte; 

1 YWCA building in Chattanooga and an auditorium in 
Knoxville dynamited; 

2 schools burned; 

In addition, 17 towns and cities were threatened by 
mob action. 

The list also has an item which tells of the persecution 
of Koinonia Farm in Georgia. 

At the time of the bombings in Jacksonville, Ralph 
McGill wrote in the Atlanta Constitution: 

The mayors of a number of Southern cities have 
organized to try and prevent further such outrages. 
This is a good move. 

But let us not overlook the fact that these bombings 
are the fruit of the tree of defiance of law and of 
orderly process. In all the cities represented at the 
conference of disturbed mayors, there had been lead- 
ers in the press, and in public life who had attacked 
the Supreme Court, the President of the United States, 
and the U. S. Attorney-General in the most reckless 
and abusive terms. That this inspired the criminal 
fringe to action cannot be denied. 

It is one thing strongly to exercise the unquestioned 
American principle of dissenting from court and po- 
litical decisions. But to abuse the institutions on which 
our country is based in violent, defiant terms cannot 
do otherwise than to encourage lawlessness and to 
excite the criminal fringe. 

Irrational abuse and preachments of defiance of 
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VIOLENCE 


due process by persons in public life constitute a tree 

which bears the bitter fruits of bombings of churches 

and schools. 
We should not blind ourselves to this fact. To do 
otherwise is to engage in self-deceit. 

It has been frequently said that violence and direc 
action never have been far from Southern folkways, This 
may be correct. There are also, however, other character. 
istics woven closely into Southern culture: 
good manners, relaxed living, and political sagacity. There 
would be little point in compiling the record set out in 
the following and preceding pages unless we believed that 
these latter qualities will in time prevail. 


ALABAMA 

Birmingham, Ala.: Two discharged Birmingham police 
officers and a city jail warden were acquitted in federal 
court of depriving a Negro prisoner of his civil rights. In- 
dictments were brought against the three men after Charles 
Patrick claimed he was beaten by the officers in the jail 
while the warden was present. He had been jailed after the 
wife of one of the policemen complained the Negro had 
threatened her during an argument over a parking space. 
He later was cleared of the charges. The warden was sus- 
pended from his post for 10 days. (April 18, 1955—B) 

Wadley, Ala.: An interracial meeting at Southern Union 
College was broken up by 30 men who threatened that if 
the Negroes did not leave, “We'll blow up the place.” Col- 
lege President Clyde C. Flannery said all those at the meet- 
ing were Southerners and members of the Congregational 
Christian Church, which operates the college. He said there 
was a widespread belief in town the delegates were to dis- 
cuss school segregation but that actually they met to talk 
about international relations and primarily the menace of 
Communism. Flannery said he could identify six of the 
30 men but would consult his attorney to decide whether 
legal action should be taken. Apparently, the men were 
not identified publicly nor was any action brought. (July 
22, 1955—C) 

Carrollton, Ala.: Three white men were charged with a 
misdemeanor in the kidnapping of a 21-year-old Negro, 
who was hit with a shotgun in a mistaken identity reprisal. 
Pickens County Sheriff R. R. Shields said he arrested the 
men on a highway after they had released the beaten and 
frightened Negro, Mutt Jones. Shields described the three 
white men as “being well thought of around here.” Asked 
why the men had kidnapped Jones, Shields explained, “It 
was just a case of mistaken identity. A Negro hit one of 
the men’s father with a blackjack and they thought it was 
Jones.” Shields described Jones as an ex-convict and added, 
“Jones didn’t have a mark on him. They did hit him two 
or three times on the head and shoulder with an automatic 
shotgun, though.” (September 13, 1955—C) 
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Selma, Ala.: A white couple poured gasoline on a Negro 
woman's home and set it ablaze. (September 23, 1955—D) 


Selma, Ala.: Four white persons forced a Negro porter 
into a car and drove 10 miles into the country before re- 
jeasing him. The abductors apparently believed him to be 

individual accused of insulting a white woman. 
(October 23, 1955—D) 


Montgomery, Ala.: A bomb which exploded at the home 
of the Rev. Martin Luther King, Jr., leader in the fight 
against bus segregation, blew out windows and damaged 
the front porch. Mrs. King, their daughter and a visitor 
were in the house but were uninjured. (January 31, 1956 
3) 


Tuscaloosa, Ala.: After a three-year court fight, a young 
woman, Autherine Lucy, was admitted to the Uni- 
versity of Alabama in February 1956. Friday, February 3, 
she went to her first class as campus police manned the 
corridors, That night, a crowd of 1,200 students, attracted 
by a burning cross, assembled on University Avenue but 
after exploding firecrackers, singing “Dixie” and march- 
ing through a women’s dormitory area, they dispersed. The 
next night students massed before the Student Union 
Building. Outsiders were noted, trying to whip the crowd 
into action. The University News Bureau director said 
three or four outside groups were in evidence—high school 
pupils, workers from a nearby plant and members of an 
extreme pro-segregation group from Birmingham. Monday, 
a crowd of about 3,000 roamed the campus, jeering and 
cursing university officials accompanying Miss Lucy and 
pelting them with eggs, rocks and mud. She was removed 
from the campus under heavy police escort. With demon- 
srations reaching uncontrollable proportions, University 
officials suspended Miss Lucy indefinitely, expressing fear 
for her life. In mid-February, two Negro brothers were 
grested for kicking and beating a University student in 
what one said was an attempt to “get even” for “the way 
they treated Miss Lucy.” At the end of the month, U. S. 
District Judge H. Hobart Grooms ordered she be readmit- 
ted. Hours later, the University Board of Trustees expelled 
her permanently because of her “outrageous, false and 
baseless accusations” in allegations that the university had 
“conspired” in the violent demonstrations which resulted 
in her temporary suspension. Later, the board announced 
astudent leader in the campus riots had been expelled, four 
suspended and 25 students disciplined. Judge Grooms de- 
nied Miss Lucy's petition to re-enter the university and 
tuled the expulsion was justified. (March, April, Septem- 
ber 1956—A) 


Montgomery, Ala.: The home of a young white minister 
who was active in Montgomery's bus boycott by Negroes 
was bombed. The Rev. Robert Graetz and his family were 
way from home at the time. Graetz, 27, the white pastor 
of the all-Negro Trinity Lutheran Church, has actively sup- 
ported the boycott and been a member of the Montgomery 
Improvement Association. (August 25, 1956—B) 


Prichard, Ala.: The Rev. Joshua Barney, 68-year-old 
preacher and carpenter, who sought a city council post, 
narrowly escaped harm when four shots were fired into 
his home. Barney was warned anonymously to get out of 
the race, as was another Negro running for the council in 
Huntsville. Both Negroes were defeated. (September 7, 
1956—B) 
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Mobile, Ala.: A Negro’s home in a white section was 
damaged by fire, less than 24 hours after it was peppered 
by a shotgun. Fire Inspector J. B. Foster said it apparently 
was arson. Booker T. Gulley, the owner, said windows 
had been smashed frequently by bricks and he had received 
threatening telephone calls since moving into the house a 
few weeks earlier. He said that he had used all his money 
as a downpayment for the house after a Negro real estate 
agent told him, “The white people are going to move out 
and the colored people move in.” Nevertheless, after the 
fire, Gulley said he would move out as soon as he could 
sell the house. ( (September 27, 1956—B) 


Montgomery, Ala.: Acid was thrown on 10 cars within 
a week. All but one belonged to Negroes. The exception 
was a Car-trailer owned by a white minister who partici- 
pated in a Negro-sponsored institute. He reported that his 
parked vehicle, emblazoned with slogans of brotherhood, 
was struck by acid on two successive nights. (December 
10, 1956—B) 

Montgomery, Ala.: Acid was thrown on the car of a 
bus boycott leader. The complaint was made to police by 
the Rev. Ralph D. Abernathy, pastor of the Negro First 
Baptist Church. (December 19, 1956—W) 

Carrollion, Ala.: Robed nightriders fired into the home 
of a Negro tenant and ordered him to move within 48 
hours. Sheriff R. R. Shields waited at the house, which is 
near Palmetto in north Pickens County, as the deadline 
approached but the men did not reappear. The sheriff said 
he had been told of a false rumor that the Negro’s children 
were going to ride a white school bus. (January 5, 1957 
i 

Montgomery, Ala.: Four Negro churches and the home 
of a Negro minister, in addition to the home of a white 
minister (see Graetz, above) were bombed, less than 12 
hours after a racially integrated city bus was ambushed 
with gunfire. No injuries were reported. (January 10, 
1957—B) 

Montgomery, Ala.: A second attempt to blow up the 
home of the Rev. Martin Luther King misfired. Twelve 
sticks of dynamite tied around a metal tube were tossed on 
the porch but the bomb failed to explode. (January 27, 
1957—B) 

Montgomery, Ala.: A bomb tossed between a Negro 
house and a filling station exploded, damaging both build- 
ings. Three Negroes suffered cuts and scratches. This, 
along with the attempted bombing of the King home (see 
above), was another in a series of outbreaks of violence 
which began shortly after bus segregation was ended by 
Federal Court order in December. (January 27, 1957—-B) 


Birmingham, Ala.: The home of the Rev. F. L. Shuttles- 
worth, Negro minister and leader of the Alabama Christian 
Movement for Human Rights, which staged a one-day defi- 
ance of city bus segregation laws, was heavily damaged by 
dynamite on Christmas night. (January 1957—A) 


Birmingham, Ala.: A city bus with 30 passengers aboard 
was hit four times by gunfire. Six Negro boys were ar- 
rested in connection with the shooting. Earlier, shots were 
fired into the Negro section of a bus and two white youths 
were reported seen fleeing from the scene. (January 1957 
=i} 

Birmingham, Ala.: A mob of rock-throwing whites, yell- 
ing threats, attacked a white integration leader who later 
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was fined $30 for reckless driving in making his escape. 
Lamar Weaver, the victim, had just left the Terminal Rail- 
road Station where a Negro couple had tested the integra- 
tion policy in a waiting room, when he was slugged with a 
suitcase and stoned. He was convicted at a special hearing 
of running a red light and reckless driving as he drove his 
damaged car from a parking lot through a gauntlet of his 
tormentors. (March 6, 1957—C) 


Birmingham, Ala.: Hooded Kiansmen slugged a televi- 
sion newsman and knocked him to the ground when he 
attempted to take pictures at a public rally. Leo Willette, 
news director for WBRC-TV, arrived at the rally in East 
Lake Park as some 500 Klansmen listened to a speaker de- 
nounce the press as “Communist inspired.” Four or five 
men grabbed Willette. By the time police dispersed the 
crowd around him his camera was missing. Willette’s face 
was bruised and his clothing muddied. (An announcement 
was made at the end of the rally that the camera had been 
turned over to policemen and would be returned to the 
newsman.) (March 23, 1957—B, C) 

Mobile, Ala.: The fifth of a series of recent bombing 
attempts in the city was reported by Walter Johnson, Negro 
cook. He said he supposed the small bomb, thrown by a 
white boy on a bicycle, was the result of his living “in a 
mixed neighborhood.” Little damage was done. (March 
1957—A) 

Montgomery, Ala.: A white man and three Negro women 
were arrested after an argument over integrated seating on 
a Boylston bus. Detective Captain E. P. Brown said there 
were “several entirely different stories” but the only point 
of agreement seemed to be that several blows were struck. 
The Negroes said the white man cursed and hit two of the 
women with a wrench after one refused to move to the 
rear of the bus. The man said he asked one of the Ne- 
groes to move and she slapped him across the face. All 
were charged with assault and battery and released on their 
own bonds. (April 17, 1957—G) 

Birmingham, Ala.: Nat King Cole, Negro singer and 
pianist, was attacked by a group of white men as he played 
for a white audience in Municipal Auditorium. Six white 
men rushed the band leader, knocking Cole and the micro- 
phone to the floor. Police rushed from the wings, grabbed 
the attackers and took them to jail. Cole apparently was 
not injured, only stunned. Later, police said they had 
learned that it had been planned that 100 or 150 white men 
would meet at the auditorium, infiltrate the audience, over- 
power the band, the police and anyone else who inter- 
fered. “But the expected mob failed to show,” Detective 
C. B. Golden said. About a week later Recorders Court 
Judge Ralph E. Parker imposed maximum jail sentences 
on four of the attackers, members of the White Citizens 
Council; two others were fined. (April 10, 18, 1957—B) 

Bessemer, Ala.: A dynamite explosion knocked out win- 
dows and the side of a Negro church during a service and 
another blast damaged the home of a Negro civic leader 
and union officer. No one was injured, although there 
were 200 persons inside at the time the explosive was ig- 
nited in an alley behind the Allen Temple Methodist 
Church. Police knew of no motive. Neither the minister 
nor the man whose house was bombed had been active in 
any integration drive. (April 29, 1957—C) 


Prattville, Ala.: Three Negroes were beaten by a robed 
KKK group during a Klan rally here. Police Chief O. C 
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Burton said the beatings occurred after the Ne 

ed and cursed” during a talk by one of the woe 
said one of the Negroes then claimed about “25 of 3g: 
Klansmen attacked him and his companions. The men re. 
quired medical treatment but were not seriously burt, the 
police chief added, No arrests were made and Burton said 
the Klansmen he questioned denied any knowledge of the 
beatings. (May 23, 1957—C) 


Birmingham, Ala.: Two young Negro men told of bei 
kidnapped, taken into a woods and beaten with alae 
hoses. Harold Cunningham, 19, and Henry Silent, 2] said 
they were beaten after being questioned about where 
were “two Saturdays ago.” The young men and their dates 
said they went to a white drive-in ice cream stand, but left 
because it was too crowded. Then, the girls told Police 
they were followed by two cars, which forced their auto. 
mobile to stop in a section of north Birmingham. Foy 
white men were in each car and they had “some Pistols.” 
The men forced the Negro youths to get down on the floor 
of a car and told them, “One of you is going to talk before 
you leave.” After being beaten and threatened with hang. 
ing and shooting, the Negroes escaped when all but one of 
the men returned to the cars. (June 11, 1957—B) 


Birmingham, Ala.: James Henry Brock, 27, a Birming- 
ham Negro, told police he was abducted by a group of 
hooded white men and beaten near Prattville, about 20 
miles north of Montgomery. Brock was hospitalized with 
multiple bruises and cuts over his face and body which he 
said were caused by whips trimmed from trees. Brock said 
he and his wife were visiting his parents in Autauga Coun. 
ty when two carloads of white men drove behind a car in 
which he sat with three other Negroes in Prattville late 
Saturday night. The Negro said the men, who were wear- 
ing coveralls with hoods over their heads, told them, “Don't 
move—stand still or we'll shoot.” The other Negroes ran 
and “the men started shooting at them with shotguns and 
pistols.” Apparently none was injured. Brock said he was 
pulled from the car, beaten and kicked, then driven into 
the woods where he was beaten again. He quoted one of the 
assailants as saying finally, “Run if you want to live—and 
if you get back to Birmingham, tell those niggers this is 
what we do to them down here.” Brock ran and walked 
about five miles to a farm home and the owner took him to 
a hospital. The Autauga County sheriff said he was making 
a full investigation and promised Negroes would be given 
“full protection” against any such future incidents. Later, 
he indicated some doubt the whipping had occurred. (July 
8, 1957—C, G) 


Birmingham, Ala.: A Negro, George Johnson, reported 
four white men attempted to burn his home by throwing 
two homemade incendiary bombs on his porch. Witnesses 
said they saw four young white men just before the bombs 
were thrown and that one left the car in which they 
were riding and threw milk bottles filled with gasoline on 
the porch. One set fire to the house. Johnson, an employee 
of a construction company, said he knew of no reason for 
anyone trying to burn his house. (July 27, 1957—W) 


Bessemer, Ala.: Two Negroes taken into protective cus- 
tody were released after police officials warned them 
against attempted violations of the city's segregation ordi- 
nances. Blevins Stout and William Thomas were held with- 
out charge during an investigation of their attempt to enter 





aunicipal Ro 
Alabama Ass 
mission to us 
nied entry by 


} were met at 


who warned ¢ 
jeft without : 
Hall by a mo’ 
their 

Thomas abou! 
p mil 

11, 1957—H) 
Stanton, Ai 
sawmill worke 
sible connecti 


(August 27, 1 
Maplesville 
newspaper acc 
The six men, 
vision in the | 
rear, using ru 
then were tal 
while four or 
wea. Earlier 
pulled up in 
marched thro 
groes left tow! 


ee 


a mass exodu: 
that several ir 
operator of a 
repetition of t 
run the Klan « 
of” said Str 
and warned tc 
deputy sheriff 
guard after tl 
8G) 
Marion, Alc 
wm during a 
Negro preach 
Nathaniel Ben 
wold this story 
phur bombs ir 
when he wen 
went out the 
id ran into 
when the whi 
i, 1957—G) 
Birminghar 
and emasculat 
and robes. The 
| Administratior 
| severely beate 
nonths later, 
Floyd and Joe 
lation and ser 





san ? Sa? 


“S&PRPSRB268 6 


29°38 


Es ERE Le 


£5 


BREsSEs 


cia 


oyee 
1 for 


hem 
ordi- 
with- 
enter 


— 


i 


' 
| 


CIVIL RIGHTS—1959 


municipal Roosevelt Park. The two men, officers of the 
a Association for Human Rights, had asked per- 
mission to use the tennis court at the park but were de- 
nied entry by an officer at the admission office. The two 
were met at the park by a group of irate white citizens 
who warned them against attempting to enter. The Negroes 
ieft without argument. They later were escorted to City 
Hall by @ motorcycle scout when several of the white men 
their cars. While officers questioned Stout and 
Thomas about their motives, members of the white protest- 
p milled about the corridors of City Hall. (Aug. 
11, 1957—H) 

Stanton, Ala.: The Saturday night flogging of a white 
gwmill worker spurred a county-wide investigation of pos- 
sible connection with recent Klan activities in the area. 
The victim, a 37-year-old father of six, told county author- 
ities he was beaten by 12 or 13 white men, strangers to 
him, in the front yard of his home after his assailants told 
him, “We're tired of the way you've been treating your 
wife and family and we're tired of you associating too free- 
ly with Negroes.” The flogging came three weeks after the 
beatings in Maplesville (see below), six miles to the north. 
(August 27, 1957—-G) 

Maplesville, Ala.: Six Negroes were beaten in what a 
newspaper account said appeared to be a senseless outrage 
The six men, one a soldier on leave, were watching tele- 
vision in the home of one of them when Ku Klux Klans- 
men arrived. The masked men beat the Negroes from the 
rear, using rubber hoses or blackjacks; four of the victims 
then were taken out into the road and starting running, 
while four or five shots were fired. They hid in a wooded 
ea. Earlier in the evening, 22 carloads of Klansmen 
pulled up in front of the town hall, donned robes and 
marched through town. After the beatings, two of the Ne- 
groes left town. Apparently the only thing which prevented 
amass exodus of other Negroes from the small town was 
that several influential citizens, like Raymond Stremming, 
operator of a veneer company, promised there would be no 
repetition of the Klan incident “It is going to be easier to 
mn the Klan off than it is for the Klan to run the Negroes 
of,” said Stremming. Later, Stremming was threatened 
and warned to leave town. The town police chief, a county 
deputy sheriff and several of his employees stood armed 
gard after the threat, Stremming said. (August 1957— 
B,G) 

Marion, Ala.: A Bibb County white man was shot in the 
um during a nightrider raid on the home of a part-time 
Negro preacher. Circuit Solicitor Blanchard McLeon said 
Nathaniel Benson, 40, the Negro whose home was raided, 
old this story: Robed white men in three cars tossed sul- 
gtur bombs in his house at midnight and then shot at him 
when he went outside with his shotgun. Benson said he 
went out the back door shooting his shotgun “in the air” 
and ran into woods nearby. The incident came to light 
vhen the white man was admitted to a hospital. (August 
31, 1957—G) 

Birmingham, Ala.: A 34-year-old Negro was kidnapped 
wd emasculated by a group of white men wearing hoods 
and robes. The man, Judge Aaron, was taken to a Veterans 
Administration hospital, where doctors said he had been 
wverely beaten and “100 per cent” emasculated. Two 
nonths later, two members of the Ku Klux Klan, Bart 
Foyd and Joe Pritchett, both 31, were convicted of muti- 
lation and sentenced to 20 years, the maximum punish- 
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ment provided in Alabama. A third Klansman, Jesse Ma- 
bry, later also was sentenced to 20 years. Witnesses said 
Pritchett commanded a night-riding detail which set out 
to prove the worthiness of Floyd, who was to be promoted 
to captain in the Klan lair. Floyd was described as the 
Klansman who mutilated Aaron. In sentencing Floyd, Cir- 
cuit Court Judge Alta L. King said the deed was the “most 
cowardly, atrocious and diabolical crime ever to come to 
my attention.” (September 4, November 7-8, 1957—C, B) 

Prattville, Ala.: A Negro minister reported to the Au- 
tauga County sheriff that two shots were fired into his car 
as he drove from a revival in Prattville. The Rev. J. W. 
Bonner, pastor of the First Christian Methodist Episcopal 
church in Montgomery, said neither he nor any of his three 
passengers were injured. A bullet was recovered from the 
upholstery of Bonner’s automobile. The minister said the 
shots were fired from a car which “contained six or seven 
white people” as it passed him on the highway. During the 
boycott of city buses in Montgomery, the minister was one 
of 90 Negroes charged with violating Alabama's anti-boy- 
cott law. (September 6, 1957—G) 

Birmingham, Ala.: The Rev. F. L. Shuttlesworth was 
beaten and threatened with death by an angry mob when 
he attempted to enroll four Negro children at all-white 
Phillips High School. Police arrested three white men and 
battled a dozen more until the Negro minister could es- 
cape. Two hours later four Negro men drove by the school 
and tossed rocks at a window. The next day Phillips was 
evacuated after a bomb threat which proved to be a hoax. 
The same day crowds gathered around Phillips, Woodlawn 
High and Graymont elementary school. Police kept order 
except for a demonstration at Woodlawn, where the crowd 
threw rocks at passing cars and buses occupied by Negroes 
The three schools were the ones to which eight Negro 
children had asked admittance. The following day, 76 Ne- 
gro high school pupils were taken from their bus and ques- 
tioned by police after rock throwing incidents. Later, one 
was convicted of throwing a soft drink bottle at a car, sen- 
tenced to six months in jail and fined $100, the maximum 
sentence. Six others were turned over to juvenile authori- 
ties. Three white men were charged with assault with intent 
to murder in the beating of the Negro minister. Shuttles- 
worth is president of the Alabama Christian Movement for 
Human Rights, a pro-integration group formed in Birming- 
ham. (September 10, 11, 14, 1957—B) 

Evergreen, Ala.: Four Negroes were beaten by a mob in 
Klan regalia. The victims said the robed men accused them 
of NAACP membership. Two of those beaten were min- 
isters. They apparently were chance passersby at a spot 
where Klansmen were gathered. The other two were ac- 
cused of neglecting their children. (September 1957—A) 

Leeds, Ala.; About 50 carloads of parents showed up at 
Moody Junior High School in St. Clair County after a 
rumor spread that Negroes would attempt to enroll. When 
no Negroes appeared, the parents left. The school is at 
Moody Cross Roads, about five miles north of Leeds. 
(September 17, 1957—W) 

Bessemer, Ala.: A dynamite blast damaged the home of 
a Negro attorney who was attempting to open two public 
parks in Bessemer to Negroes. Windows in the home of 
David Hood, Jr., were shattered and he said some of the 
glass fell on him as he slept on a living room couch with 
a loaded rifle nearby. Hood said he had received telephone 
threats against his life and only two nights earlier he had 
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dismissed three guards who had protected his home for 
three weeks. The house is circled with floodlights. Hood 
recently was convicted of violating the state firearms law 
by carrying a pistol. He said he had a permit which ex- 
pired and that he had been unable to get it renewed. 
(November 1, 1957—B) 

Birmingham, Ala.: Four homes purchased by Negroes 
in the once all-white section of Fountain Heights were 
dynamited over a period of several months. One of the 
homes later was damaged by fire which police blamed on 
arsonists. White property owners in the area have formed 
an association designed to prevent sales of homes to Ne- 
groes. (November 2, 1957, December 7, 1957—B) 

Centreville, Ala.: White men horse-whipped a Negro 
preacher north of here. Bibb County Sheriff Carl A. Grif- 
fin said the Rev. T. D. Wesley gave this account: After 
preaching at a Negro church, he was driving along a coun- 
try road when men in two or three cars stopped him, hand- 
cuffed him and tied him with rope. They drove him up a 
side road and beat him with a horsewhip, then left him, 
still bound, in the unlocked truck of his car. He managed 
to free himself and drive to Centreville, where he was 
taken to a Selma hospital. Wesley said one of his assail- 
ants wore a kind of hat or hood which came over his face. 
The sheriff said no explanation for the beating had been 
uncovered. He added that he was informed Wesley was 
threatened once before and that his assailants vowed to get 
him if he talked. (November 5, 1957—W) 

Fort Deposit, Ala.: A young Negro, Rogers Hamilton, 
19, was found shot to death near his farm home. Lowndes 
County Sheriff Frank Ryals said that according to the 
youth’s mother, two unidentified men “called at the house 
for the boy and took him away in a truck.” She told offi- 
cers she followed the truck for a short distance and saw 
her son shot to death, but that she was some distance away 
and could not identify the men. The sheriff said the mother 
first claimed the men were white, then changed her story; 
he said she also thought her son might have been attacked 
as a result of an argument over a woman. “Reports reach- 
ing the Northern press tagged the death last October 22 a 
lynching,” the sheriff said. “However, our investigation 
has revealed nothing that leads us to believe these reports.” 
(November 13, 1957—G) 

Clanton, Ala.: Armed with hand grenades, rifles and tear 
gas, sheriffs and highway patrolmen from eight counties, 
accompanied by 150 to 200 white townspeople, converged 
at a barricaded Negro home. One Negro was killed and 
two others captured. The crowd moved on the house the day 
after a deputy sheriff and another white man were wound- 
ed by gunfire from ambush. The affair began one Thurs- 
day night in November 1957, when a cross was burned 
near the Negro section in Lomax, a small community three 
miles from the Central Alabama town of Clanton. Then, 
according to police, some of the Negroes armed themselves 
Friday and Saturday night in fear of Klan violence. They 
were watching the hill in Lomax when Deputy Sheriff 
Floyd Porter stopped a white motorist to make a routine 
driver’s license check. Suddenly, a shotgun blast ripped 
over the car and several pellets struck a passenger. (One 
officer later speculated the deputies might have been mis- 
taken for Klansmen.) Porter gave chase through an open 
field and as he rounded a small Negro church he was 
struck by a shotgun blast which almost tore off a hand 
and punctured his left lung. Authorities brought blood- 
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hounds from the state prison to the church and followed 
a trail to the home of Willie Dunigan, 43-year-oig Negro 
farmhand. In the subsequent gun battle, Dunigan 
killed, his wife wounded seriously and four deputies = 
fered minor wounds. Later, police reported they were hold. 
ing at least eight Negroes for questioning. Sheriff 
Champion denied there was evidence of any basic a 
trouble and said, “It was just an unfortunate incident aris. 
ing out of a tense atmosphere.” (November 18, 21 1957 
—B, G, G) , 

Birmingham, Ala.: A Negro school janitor said he was 
abducted and beaten Tuesday night by a group of white 
men who identified themselves as Ku Klux Klansmen 
Woodrow Johnson told school authorities three white men 
ordered him into a car in Bessemer, telling him he was 
under arrest. He became suspicious when they drove into 
a woods instead of to jail. The men asked him if he was 
working for racial integration and also if he was the Rev. 
(Martin Luther) King. Johnson said he was struck from 
behind and knocked unconscious and during this time 
was hit in the eye. The janitor said the men put him back 
in the car and drove him part way back to Bessemer, He 
said the first three men were joined by at least five others 
in the woods. (December 7, 1957—B) 

Montgomery, Ala.: A group of Negroes beat a 20-year. 
old white man after a Negro woman was struck by a car 
he was driving, the highway patrol reported. Six or seven 
Negro men pulled Jimmy B. Rigsby of Montgomery from 
his car following the accident, beat him about the head 
and kicked him in the ribs, the patrol said. The report said 
the Negro woman apparently got out of a car and was 
searching for a loose part when she was struck by an out- 
side rearview mirror on the Rigsby car. She suffered a 
broken arm and abrasions. The attackers had fled when 
patrolmen arrived. (December 13, 1957—B) 

Birmingham, Ala.: The home of a Negro family who had 
moved into a white neighborhood and ignored a warning 
fiery cross was damaged by a bomb explosion. The house, 
in East Birmingham, was occupied by the Otis Flowers 
family. The blast blew out a wall of the house and Arthur 
Flowers, 12, suffered a cut hand. Detectives said it was 
the second bombing of a Negro home within a week. (De- 
cember 31, 1957—B) 

Birmingham, Ala.: A newspaper carrier boy underwent 
a nose operation after being hit by a brick he reported 
was thrown at him by Negroes. Tim Knight, 14, said he 
had dropped his papers and was picking them up when he 
was struck by the brick thrown from a bus carrying Negro 
children. The incident occurred in a white neighborhood. 
(March 12, 1958—B) 

Dora, Ala.: Walker County deputies sought three to five 
white men for questioning in the shotgun wounding of a 
Negro man. Deputy Alvin Phillips said Joe Harris was 
taken to a doctor in Praco after being wounded in the 
arm and side. Three other Negroes sitting in a car with 
Harris in front of a store in downtown Dora gave this 
account: The four Negro men were talking when a car 
carrying three to five youths between 18 and 21 years old 
pulled alongside Harris’ car. One of the white youths pulled 
out a shotgun and fired one blast. The pellets struck Har- 
ris. (April 14, 1958—H) 

Birmingham, Ala.: Fifty-four sticks of dynamite left in 
a satchel at Temple Beth-El failed to go off when a fuse 
went out. The dynamite sticks had enough power to de- 
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lish the synagogue. Harry Horwitz, administrative di- 
rector of the Temple, said he could offer no explanation. 
(April 28, 1958—B) 

Bessemer, Ala.: A dynamite blast shattered windows in 
, house where seven Negro children were sleeping, but 
none was injured. Mrs. Dora Mauldin said several win- 
dows were broken, boards were knocked off the house and 
large hole was found near the foundation. Mrs. Mauldin 
gid she knew of no reason for anyone to throw the dyna- 
nite at the house, which is in an all-Negro district. (May 
12, 1958—B) Fase , 

, Ala.: Police investigated the collapse of 
the broadcasting tower of Negro-operated radio station 
WEDR. Perry L. Thompson, an announcer at the station, 
wid the guy wire had been cut. Thompson entered the 
May 6 Democratic primary race for lieutenant governor 
jut later withdrew. When the station went on the air three 
years earlier, the tower was damaged by vandals. (May 
11, 1958—B) 

Birmingham, Ala.: The church of a Negro leader was 
gved from destruction when a volunteer guard moved 

ite away from the building moments before it ex- 
ploded: The Rev. F. L. Shuttlesworth said the bomb would 
ave demolished his Bethel Baptist Church if it had not 
teen for the “heroic deed” of Will Hall. A retired coal 
giner, Hall is one of six volunteers who had guarded the 
cwrch each Saturday night since it and the adjoining home 
of the minister were damaged heavily by bombing in De- 
ember, 1956. The minister said Hall found a smoking 
an containing dynamite against a wall of the church. He 
noved it to the edge of the street 30 feet away about a 
ninute before the blast, which shattered windows and 
encked plaster in the church. Following the explosion, 

said the only clues were a few pieces of the metal 
an which held the dynamite and a vague description of 
;catload of white men seen passing the church shortly 
iefore the bomb was found. (June 30, 1958—B) 

Birmingham, Ala.: Three white men faced charges of 
jembing the home of a Negro. The blast shattered the 
porch and front wall of William Blackwell's house. One 
child suffered a neck cut but two others escaped injury. 
Police said Negroes caught and beat two of the white men 
wtil the latter were rescued by officers. A third man was 
peked up later. The police said the suspects apparently 
iad planned to bomb four or five Negro homes but their 
jan went awry when the first bomb exploded prematurely. 
(july 18, 1958—Y) 

Birmingham, Ala.: A jeering, milling crowd of white 
ne and teenagers chased Negroes from the vicinity of 
Phillips High School. The crowd, apparently standing guard 
wginst any attempts of Negroes to enroll in the white 
whol, grew to more than 150 and remained at the scene 
formore than four hours until dispersed by police. A white 
ivy suffered a head injury when, he said, he was struck 
arock thrown by a Negro youth. Police arrested three 
white men who, they said, refused to move on. Negroes 
iad attempted to enroll at Phillips a year ago, but made 
wattempt this year. The Negroes chased away apparently 
wee only pedestrians passing through the area. (Septem- 
we 3, 1958—B) 

Maplesville, Ala.: A Negro pulpwood worker who re- 
priedly was kidnaped by armed white men returned 
home safely several hours later, Police Chief Aubrey Mor- 
tun said. A search by deputies and the highway patrol 
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began after a report that Robert Clint Warks, 24, was kid- 
naped. Officers said three Negroes reported seeing Warks 
forced into a car by four white men, three of whom had 
pistols. Morrison said Warks’ family “wasn’t talking much” 
and he didn’t know any details of the incident. He said 
he was told that the Negro was unable to identify any of 
the white men. About an hour and a half after the alleged 
kidnaping, the Associated Press in Birmingham received 
an anonymous telephone call from someone who said, 
“There has been a Negro kidnaped at Maplesville. I 
thought you might want to know about it,” and then hung 
up. (Sept. 20, 1958—B) 

Montgomery, Ala.: A heavy chain was thrown across 
power lines serving television station WSFA, knocking it 
off the air minutes after the Steve Allen Show began. One 
of Allen's guests was Negro star Harry Belafonte. It was 
the second time in less than a year that the station had 
been knocked out. The station was blacked out the previ- 
ous time just before it was to telecast an interview with 
the Rev. Martin Luther King, Jr., Negro leader in Mont- 
gomery. In the latest incident, power was restored after 
an hour. Last August a mob of about 100 white men forced 
the shutdown of a drive-in theater at nearby Wetumpka 
when it scheduled a movie in which Belafonte played op- 
posite a white actress. (Nov. 10, 1958—Y) 

Birmingham, Ala.: An admitted Ku Klux Klansman was 
convicted of bombing a Negro home and sentenced to 10 
years in prison by a jury which recommended probation. 
Judge Wallace Gibson said he would formally pass sen- 
tence for Hubert Eugene Wilcutt on Jan. 9. Defense At- 
torney George Rogers told the jury if it returned a guilty 
verdict, “you'll see Negroes spreading out like a cancer 
into every white community.” (Dec. 5, 1958—B) 


ARKANSAS 

Hoxie, Ark.: This is one of the towns in the South which 
operates a summer session for its pupils, then recesses for 
a period in the fall for cotton picking. In July 1955, 25 
Negroes for the first time went to grammar and high 
school with 1,000 white students. All went fairly well for 
about three weeks until protests started rolling in. School 
officials said the protest campaign began with the arrival of 
letters and literature from Citizens Council groups in Mis- 
sissippi and other Southern states. Soon, the town was 
ripped apart emotionally. Bitter arguments, two-way eco- 
nomic boycotts, a boycott of the school and petitions that 
the school board restore segregation followed. The turmoil 
led the school board to end the summer session two weeks 
early to let the situation cool off. Schools were reopened 
in October on the same integrated basis and with officials 
armed with a temporary restraining order to keep pro- 
segregation forces from interfering with the operation of 
schools. The reopening was without incident but with a 
high rate of absenteeism. In January 1956, U. S. District 
Judge Albert L. Reeves in Jonesboro ruled for the Hoxie 
school board, holding that the U. S. Supreme Court had 
in effect nullified Arkansas segregation laws. (Sept., Nov. 
1955; Jan. 1956—A) 

Little Rock, Ark.: Six white teen-agers were attacked 
by a group of 15 to 20 Negro youths, police said. The 
white boys suffered cuts and bruises. Officers said the white 
boys reported they were walking home when the Negroes 
attacked, armed with clubs and bricks. Police believed they 
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were the same gang who, about two hours earlier, attacked 
two other white youths a block away. About 12 Negroes 
were picked up by police but the victims couldn't identify 
them as the assailants. (November 1, 1957—F) 

North Little Rock, Ark.: Thirty white pupils bombarded 
Negroes with snowballs near North Little Rock High 
School, causing an eye injury to a 58-year-old woman. An 
elderly Negro man fled, calling for help. Police broke up 
the fracas but made no arrest. One white boy was sus- 
pended from classes for four days. North Little Rock's 
school board planned to start gradual integration this fall 
but postponed the program indefinitely after white pupils 
blocked the attempted entry of several Negroes. (Novem- 
ber 23, 1957—-E) 

Little Rock, Ark.: Fire destroyed the gymnasium of the 
Arkansas Baptist College for Negroes and an anonymous 
telephone caller boasted to newsmen that segregationists 
set the fire. A nearby house, ignited by the wind-whipped 
fire, burned to the ground and three other houses were 
damaged. The Rev. O. A. Rogers, Jr., president of the 
college, estimated damage at $80,000. He said he couldn't 
believe segregationists had set the fire, for “everyone in 
Little Rock is sympathetic towards our school.” (Febru- 
ary 8, 1958—B) 

Little Rock, Ark.: Mrs. L. C. Bates, state president of 
the NAACP, reported an attempt to bomb her home on 
New Year's Eve. The bomb, a crude device in a bottle, 
went off in the driveway and caused no damage. Two 
weeks later someone threw a rock through a bedroom 
window. (February 1958—A) 

Little Rock, Ark.: In September 1957, the city school 
board began putting into effect its gradual desegregation 
program by admitting nine Negro students to Central High 
School. The result has been told by the press around the 
world. In brief, on the opening day of School, September 
4, the nine Negroes were prevented from entering by state 
guardsmen under orders of Gov. Orval Faubus, who said 
he was acting to maintain order. Later that month a fed- 
eral court directed that the nine children must be ad- 
mitted. On September 23, a mob of 1,000 whites cursed, 
fought and wept outside the school as the nine entered a 
side door of Central High. By noon, the Negroes were re- 
moved for their safety. The next day President Eisenhower 
ordered the guardsmen federalized and sent a thousand men 
of the 101st Airborne Division from Camp Campbell, Ky., 
to Little Rock to rout the mob, and guard the Negro pu- 
pils. Later, the federal troops were withdrawn and only a 
token number of federalized National Guardsmen re- 
mained until the end of the school year. The situation re- 
mained uneasy. A hard core of white students has oper- 
ated a systematic campaign of intimidation and coercion 
aimed both at the Negroes and the white students and 
teachers who treated the Negro pupils in a friendly man- 
ner or favored compliance with the court ruling. The 
Negro pupils were spat upon, tripped, called names, pushed 
downstairs, shoved and kicked. One Negro girl retaliated 
and was expelled permanently. A white girl was expelled 
for having attacked a woman vice principal physically 
and circulating inflammatory cards. She denounced police 
and the school over a statewide television hook-up paid for 
by adult segregationists. She was later readmitted to Cen- 
tral High. In the city itself there have been numerous in- 
stances of intimidation and some businesses have suffered. 
Central High has been plagued by a rash of bomb scares. 
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Harry Ashmore, executive editor of The Ark 
which has advocated law and moderation, camden 
current situation in early 1958: “This is an intolerable 
Situation... The local people are cowed. They have i 
support from the city government, strong Opposition from 
the state government, and no support from the F 
Government. What can the decent, law-abiding Peop| 
do...? Today, the small, militant, bitter Minority te 
complete control . . .” 

As the 1957-58 school year ended, the first Negro, Em- 
est Green, was graduated from Central High. There was 
at least one racial incident at the baccalaureate, which was 
patrolled by 120 armed National Guardsmen and 100 po- 
licemen. Outside the stadium where the ceremony was held 
a white youth spat at one of the Negro visitors, He was 
arrested by city police, charged with disturbing the Peace 
and released on $200 bond. An hour before the bacca- 
laureate, seven Negroes were arrested in a car a few blocks 
from the stadium. All were booked for disturbing the peace 
and two were charged with carrying concealed Weapons 
—a gun and a knife. All were released under bond. A re- 
porter at the scene said he heard one of the Negroes say 
that they were on the way to the stadium to protect young 
Green. (March 23, 1958—K; May 26, 1958—B) (The 
school was closed in the fall of 1958.) 

Little Rock, Ark.: Four teen-age white boys charged 
that 15 or 16 Negroes jumped them near a junior high 
school and beat them with cleated football shoes, Billy 
Gene Smith, 15, one of the white boys, collapsed into the 
arms of a reporter. “They clubbed, stomped and beat him,” 
said Jimmy Overton, 15. Police did not immediately iden- 
tify the other two white boys. The principal of Dunbar 
Junior High, which the Negroes attend, said he had gotten 
“a somewhat different version” of the incident than that 
related by the two white boys but would not release it. 
(Sept. 25, 1958—Y) 


FLORIDA 

Suwannee County, Fla.: A Negro farmer was kidnaped 
and flogged and an expectant Negro mother beaten. In an 
editorial, the Tampa Morning Tribune, attributed lack of 
action by law enforcement agencies to resentment over the 
Supreme Court school ruling. (June 6, 1955) 

Umatilla, Fla.: A union official charged that four hood- 
ed men fired shotgun blasts into a labor rally and wounded 
12 Negroes in this former KKK stronghold. Gov. LeRoy 
Collins called on Sheriff Willis V. McCall for an investi- 
gation of the shots fired through the windows of a Masonic 
Lodge where 26 Negroes were listening to a labor organ- 
izer. A deputy reported earlier that McCall had left on a 
three-day cruise down the Kissimmee River and told his 
aides not to disclose the violence to reporters until he re- 
turned. (October 22, 1955—C) 

Sorrento, Fla.: The father of children whose right to 
attend white schools was upheld by a circuit judge reported 
several men tried to burn his rural home with gasoline 
bombs. The family put out the fire. Lake County Sheriff 
Willis McCall, who contends the children have Negro 
blood, commented, “Anybody could have done this. The 
people are mad about the court's ruling.” The father de- 
nied that the children were part Negro and said he and 
his wife were of Cherokee Indian and Irish descent. The 
children were admitted to a private church-supported white 
school. (November 12, 1955—B) 
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Bushnell, Fla.: Seven white men were acquitted of flog- 
ag Jesse Woods, a Negro, when the State's case collapsed 
snd the chief prosecutor complained his main witnesses 
their stories. Circuit Judge T. G. Futch ordered 
the acquittal after State Attorney A. P. Buie asked that 
four of the seven be freed. The judge said the state failed 
to prove the men were guilty of aggravated assault and 
false imprisonment of Woods, who was taken from the 
nearby Wildwood city jail and flogged November 28. The 
Negro had been arrested on city charges and police said 
he remarked, “Hello there, baby,” to a white school teach- 
er, The state's case broke down when Buie said soon after 
; , “I have sworn testimony from these wit- 
nesses sufficient to make a strong prima facie case against 
every defendant we have charged. These same witnesses 
who named these defendants have changed their stories. 
| do not know why.” (December 12, 1956—B) 

Tallahassee, Fla.: For the second time, rocks have 
smashed windows in the home of the Rev. C. K. Steele, 
jeader of this city’s bus integration movement. Earlier, a 
cross was burned on the lawn. (January 14, 1957—B) 

Tallahassee, Fla.: A shotgun was fired into a Negro gro- 

store, during the period of unrest caused by bus inte- 

tion troubles. (January 1957—B) 

Dade City, Fla.: A white player for the Tampa baseball 
team was wounded slightly by birdshot fired at an auto- 
mobile carrying two other white players and three Negro 
members of the Florida State League team. The shooting 
occurred soon after the car was moved from in front of a 
drive-in at the request of an employee because it carried 
both white and Negro men. (August 9, 1957—B) 

Pompano Beach, Fla.: A rumor that Negro students 
would attempt to enroll in the high school caused police 
to throw a barricade around the building. The tense situa- 
tion eased shortly but the Fort Lauderdale Daily News 
reported both white and Negro students were carrying 
concealed weapons. All students driving or riding to school 
were required to leave their cars and walk the final block 
through police lines. When no Negro students showed up 
at the white school, the barricades were removed but police 
continued to patrol the area. Police Chief James Boggs 
said his men were not ordered to keep Negro children from 
the school but to “keep the peace.” Later, police said they 
were investigating reports that a “prominent white man” 
was encouraging Negroes to enroll in the white school and 
that if the report could be substantiated the individual 
would be charged with inciting to riot. (October 1957—A) 

Crestwood, Fla.: A crowd of 100 gathered at the Crest- 
wood High School near Eglin Air Force Base when Sher- 
iff Ray Wilson received a call asking protection for Negro 
children who wanted to enroll. When no Negroes appear- 
ed, Wilson said the call apparently was a hoax. He added 
he would consider any attempts to desegregate the schools 
as “inciting a riot.” (November 1957—A) 

Miami, Fla.: The school-recreation annex of Temple 
Beth El was dynamited, causing at least $30,000 in dam- 
age. The incident was the first of its kind in Miami since 
a wave of terrorism in 1951 when several synagogues and 
Negro homes were bombed and dynamite was found at a 
Catholic church. (March 17, 1958—B) 

Jacksonville, Fla.: Dynamite explosions damaged a Ne- 
go school and synagogue. The blasts at the two buildings, 
about four miles apart, occurred within a half hour. Police 
etimated damage to the James Weldon Johnson High 
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School at $20,000. The explosion blew in windows and 
doors of the Jewish center and shattered windows of homes 
two blocks away. The Florida Times Union received a call 
from a man who said he was a member of the “Confed- 
erate Underground” and that there would be three bomb- 
ings. He said, “We want no more Jews in Florida except 
at Miami Beach.” Rabbi Sydney M. Leftkowitz reported a 
call from a man who said, “This is the Confederate Cen- 
ter of Information. We have just blown up your Jewish 
center. All integration in the South must stop.” (April 28, 
1958—B) 

Jacksonville, Fla.: A dispute over serving a Negro in a 
white restaurant led to the shooting of the Negro, Herbert 
Torrence, 26, who was critically wounded. He was charged 
with assault with intent to murder. No charge was filed 
against the proprietor of the restaurant, Roy R. Guthrie. 
Police said Guthrie told them he refused Torrence’s de- 
mands to be served and the Negro left, but later returned 
and started to pull a pistol from his pocket. Guthrie said 
he leveled a rifle at Torrence, who went outside and fired 
a shot through the window. Guthrie told police he then 
began firing the rifle at Torrence through the windows. 
(May 31, 1958—B) 


GEORGIA 

Atlanta, Ga.: A crowd of Georgia Tech students dem- 
onstrated before the Executive Mansion in protest against 
Gov. Marvin Griffin’s attempt to prevent the Sugar Bowl 
football game between Tech and the University of Pitts- 
burgh, because the latter had a Negro player. Another 
crowd of about 2,500 students marched on the State Capi- 
tol and caused considerable damage. Three days later, on 
December 7, the State Board of Regents decided to allow 
Tech to play in the Sugar Bowl game in New Orleans. 
(January 1956—A) 

Atlanta, Ga.: An explosion damaged a home into which 
a Negro family moved a few days earlier and caused 
minor damage to a neighboring home owned by a white 
man. The blast shattered a corner foundation, tore a hole 
in the living room and a piano toppled into the cavity. 
Five Negroes in the house escaped injury. (March 25, 
1956—B) 

Atlanta, Ga.: An explosion heavily damaged a Negro- 
occupied house in a predominantly white neighborhood 
and broke six windows in a white-occupied house next 
door. The Negro couple, who had rented the house re- 
cently, escaped injury. The blast ripped off portions of the 
front porch and the walls of two front rooms shortly before 
dawn. About 45 minutes after the explosion, the woman 
occupying the damaged house next door received an anony- 
mous call telling her, “You will be next.” (July 2, 1956 
—B) 

Rossville, Ga.: A one-room frame shack, center of a 
rural racial dispute, was in ashes, destroyed by an unex- 
plained fire. The owner of the place, who had moved to 
the farm a week earlier, planned to let a Negro man live 
in the shack while working as a laborer. Then a man drove 
into his yard and told the Negro he had better not be 
working at the place the next day. The following night a 
crowd of about 300 converged on the farm; finally, after 
a 40-minute talk, the white owner agreed he would not 
allow the Negro to live on the farm. The crowd dispersed. 
Two hours later the shack was in flames. The Walker 
County sheriff's office said no investigation was being made, 
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that the incident had not been reported to him. (January 
9, 1957—B) 

Americus, Ga.: Shortly after the Supreme Court's school 
decision, troubles, heretofore minor, began in earnest for 
Koinonia Farm, an interracial religious cooperative found- 
ed in Sumter County by a group of Southerners in 1942. 
Merchants in nearby communities refused to buy the farm's 
products or sell it anything (see reprisals). But acts of 
violence began after the Rev. Clarence Jordan, a Baptist 
minister, co-founder of Koinonia and a resident of the 
farm, announced in April 1956, he was willing to sign an 
entrance application to a state white college for two Ne- 
groes. Later in the month, pistol shots were fired at the 
roadside produce stand. On July 23, the farm’s roadside 
market was dynamited. causing an estimated $3,000 in 
damage. The following November, several rounds of buck- 
shot were fired into the market, ruining a refrigerator case 
valued at $300. In December, shots were fired into the 
community's electric gas pumps, destroying the mechan- 
ism; a sign was riddled by bullets from a speeding car on 
New Year’s day. On January 14, a charge of dynamite 
destroyed the entire market, valued at $7,000. On January 
17, an anonymous phone call advised the community to 
be on watch that night; about 2 a. m. flames leaped from 
a vacant house on the farm. Other mysterious fires have 
occurred from time to time in the buildings of neighbors 
who have befriended members of the community, one loss 
amounting to $30,000. On January 30, a submachine gun 
was fired from an auto into the side of one of the com- 
munity’s residences, the bullets missing people there by 
inches. At 9:15 p.m. on February 1, a dozen shotgun 
blasts from speeding cars peppered a volley ball court 
where children were playing under lights. One shot went 
through a residence window, barely missing an 11-year- 
old child. Two weeks later two flood lights at the entrance 
to the farm were shot out. On March 5, 1957, an un- 
armed Koinonia guard was fired on, the light he was car- 
rying was shattered and two bullets struck a car by which 
he was standing. Meanwhile, many crosses were burned. 
In October 1957, shots again were fired from a speeding 
car into the farm area. (Christian Science Monitor, March 
1, 1957, and other sources.) 

Atlanta, Ga.: A 5\-year-old white man was sentenced 
to six months in jail after a court was told he threw a 
rock, and paid to have another one thrown, into the home 
of a Negro who moved into a white neighborhood. (June 
6, 1957—B) 

Ringgold, Ga.: Police said an attempt to dynamite the 
tenant home of a Negro World War I veteran failed when 
an 18-inch fuse burned out before reaching the explosive. 
Seven sticks of dynamite were found under the front porch. 
The Negro, Phillip Huggins, said his farm home was visited 
two months earlier by a group of robed men who kicked 
him and ordered him to leave the county. (November 29, 
1957—B) 

Ringgold, Ga.: A Negro tenant, Jim Reynolds, was told 
to leave the county by a group of robed men August 16, 
the same night another Negro was threatened. (See Above) 
Police said he refused. On August 18 his home burned. 
(November 29, 1957—B) 

Dawson, Ga.: Fear and shock spread through the Negro 
community of this south Georgia town in the spring of 
1958. A Negro had been beaten in his front yard by police. 
Hauled into court, he died five days later of a crushed 
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skull. Police had shot to death another Negro and shot and 
wounded a third. A Negro mother was locked in jail when 
she went to visit her son there. During the same period, 
about 25 Negroes, many of them teachers, tried to register 
to vote; all failed. The episodes began Sunday, April 20 A 
31-year-old Negro, James Brazict, found police arrestin 
his father, Odell Brazier, on a charge of drunken driving 
He asked the officers to stop beating his father. Police Chit 
Howard L. Lee said the son tried to interfere with the 
arrest of his father, who was resisting. The younger Brazier 
drove his father’s car to their home and Odell Brazier 
was taken to jail. Later, police went to young Brazier’s 
home to arrest him for interfering with his father's arrest 
A Negro witness said two policemen grabbed James, 
dragged him to their car and kicked him twice. His 10. 
year-old son ran up crying, “Don’t you hit my Daddy like 
that,” and one of the officers hit the boy, according to the 
witness. James was struck on the head with a gun and 
slapped across the face. The police chief said he “put up a 
scuffle and they had to hit him on the head with a black- 
jack.” The next morning the elder Brazier was led to the 
weekly Mayor's Court but the son was senseless, unable to 
speak or support himself. The mayor told the family of the 
injured man to bring him back the next week. Meanwhile, 
he was rushed to the Columbus, Ga., Medical Center for 
immediate brain surgery. He was operated upon but 
never regained consciousness. He died April 25. His death 
certificate stated he died of a skull fracture caused by a 
blow from a blunt instrument. 

The day of his funeral Odell Frazier was arrested again 
and forfeited $25 collateral for running a stop sign. 

The week-end of May 23, Tobe Lattimer, 48, a Negro 
electrician and plumber, was shot by Police Officer W. B. 
Cherry, who was identified by witnesses as a participant 
in the Brazier beating. Cherry reported that he answered 
a call that Latimer was creating a disturbance in a juke 
joint, that he found Latimer drunk and disorderly and 
shot him only after he grabbed the officer and refused to 
let go. Negro witnesses claimed that Cherry warned 
Latimer not to break a whisky bottle he was carrying 
but that Latimer did break it and was shot. Latimer was 
hospitalized, forfeited $25 collateral and faced a charge 
of possessing moonshine whisky. 

Two nights later, Cherry shot Willie Countryman, 32, 
Negro driver for a bottling company. The shooting oc- 
curred in Countryman’s back yard. He died on the way 
to a hospital. The police chief said Cherry and a fellow 
officer, making a routine cruiser check of the Negro area, 
heard “whooping and hollering.” Cherry walked toward 
Countryman’s back porch and when the Negro jumped at 
him with a switch-blade knife felled him with one shot, 
the police chief said. Negroes insisted they had heard no 
disturbance as reported by the police, that the only 
gathering in the area was at another house where women 
were baking cookies for a church affair. 


The next morning police arrested Billy Flagg, 21, as he 
played ball with other Negroes. The officers said he had 
made believe he had a gun, and aimed the imaginary 
weapon at a police patrol car. When the youth's mother 
came to see him in jail, she was locked up also, Police 
Chief Lee explained, because “she was carrying on about 
her boy being locked up. We put her in there to cool her 
down.” Negroes said Billy Flagg was roughed up when 
arrested; Lee denied this. Subsequently, Cherry was cleared 
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ys coroner's jury of the Countryman death. Negroes 
gid the violence during the several weeks’ period was 
a climax to rough treatment in recent years. (June 
958—S) 
Aes, Ga.: A Negro’s frame house on the fringe of 
4 white neighborhood was blasted but none of the five 
occupants was hurt. Detective Capt. C. R. Adair said an 
explosive, probably dynamite, was thrown against the 
house, doing considerable damage. All windows in the 
house and numerous windows in nearby dwellings were 
Mrs. Essie Ellison said she bought the house 
from & white owner and moved in a month ago. Earlier 
the same night an anonymous telephone caller profanely 
old newsmen of plans to bomb the Masonic Temple where 
the Rev. Martin Luther King, Jr., Negro minister, later 
a Masonic fellowship rally. No disturbance oc- 
cared, however. (July 2, 1958—B) 

Atlanta, Ga.: A dynamite blast ripped a gaping hole in 
, wall of a Jewish temple, causing damage estimated at 
$200,000, The tremendous explosion shook houses a half- 
mile away. The blast wrecked a church office and the study 
of the rabbi, severely damaged an auditorium used for 
religious education and social activities, and left the main 
woctuary littered with stained glass. About the time of the 
bist United Press International received an anonymous 

call from a person who identified himself as “general 
Gordon of the Confederate Underground.” The caller in- 
formed the UPI that “we have just blown up a temple” 
wd said other such incidents would follow. (Oct. 12, 
1958—S) 
LOUISIANA 

Erath, La.: Bishop Jules B. Jeanmard excommunicated 
tree Roman Catholics for beating a woman teacher who 
instructed Negro and white children in the same catechism 
cassroom. The Bishop said the decree was directed at 
three women who attacked the lay teacher as she was on 
ber way to recite a rosary. (November 27, 1955—B) 

New Orleans, La.: Students at the integrated New 
Orleans branch of Louisiana State University faced expul- 
son for unruly conduct. Dean Homer Hitt issued a state- 
ment after two successive days of incidents involving 
Negroes attending the school under a United court order. 
The statement said LSU officials “expect a halt to the con- 
gegating and milling about, shouting and name calling and 
il acts of physical violence.” A Negro student was ex- 
piled for carrying a knife on the campus. The dean said 
ii students, white or Negro, would be expelled immedi- 
atly if weapons of any kind were found on them. (Sept. 
\$-20, 1958—B, Y) 

New Orleans, La.: A Negro boy and girl were arrested 
in connection with a fight over seating on a bus in which 
white man was beaten and stabbed. Charles Roof, Jr., 22, 
was given hospital treatment for multiple stab wounds and 
lwerations. He said he was seated in the front of the bus 
ofthe newly desegregated New Orleans transit system and 
wove to offer his seat to a woman passenger. Then a Negro 
man approached, they had words, according to Roof, who 
wid he then was attacked by some Negro men and women. 
Roy Gonzales, 18, who was booked along with a 17-year- 
ad girl companion, said they were enroute home from a 
football game and when he started for one of the seats, 
Roof pushed him and a fight began. He said he did not 
tow how Roof was stabbed. One witness said she saw a 
Negro woman stab Roof. (Oct. 6, 1958—B) 
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MISSISSIPPI 

Brookhaven, Miss.: Lamar Smith, Negro reported to 
have urged other Negroes to cast absentee ballots in a 
gubernatorial race, was shot to death on the courthouse 
lawn. Three white men were charged with his murder but 
a grand jury failed to indict them. (August 17, 1955—B) 

Jackson, Miss.: The home of Dr. A. A. McCoy, NAACP 
leader, was fired upon. (September 15, 1955—J) 

Sumner, Miss.: A case that captured headlines across the 
nation and stirred racial antagonisms North and South 
ended with the acquittal of two white half-brothers in the 
slaying of a Negro boy, Emmett Till. The defendants, Roy 
Bryant and John W. Milam, were accused of the August 
28, 1955, kidnap-slaying of the vacationing 14-year-old 
from Chicago, in what became known as the “wolf whistle” 
case. Till was kidnaped from his uncle's cottonfield shack. 
Four days earlier, Mrs. Roy Bryant said, a Negro had tried 
to date her, uttered an obscenity and wolf-whistled at her. 
In pre-trial statements, authorities offered the incident at the 
Bryant store in the hamlet of Money as a motive for the 
murder. The defense at the trial cast doubt that a body 
taken from the Tallahatchie River three days after the 
abduction was Till’s. The jury foreman said the issue of the 
body's identification was the chief motive behind its verdict. 
Bryant and Milam maintained they released young Till 
after his abduction because he was not the boy who did 
the whistling. In November, a Leflore County grand jury 
declined to indict the two men on charges of kidnaping 
Till. (September 23, 1955, November 9, 1955—B) 

Tchula, Miss.: Two men accused of favoring “racial 
mingling” heard a suggestion from their neighbors that 
they move from this little Mississippi town. About 700 
white men and women packed into a high school gym, 
adopted a resolution expressing the community's “opinion” 
that Dr. D. R. Minter, a physician who devoted much of 
his time to helping low income groups, and A. E. Cox, co- 
operative farm manager, should leave the area. “We don’t 
want a Sumner here,” said State Rep.-elect J. T. Love in 
a reference to the Emmett Till murder trial 55 miles from 
here. The meeting was called to discuss reports that Minter 
and Cox favored racial “mingling” and that Negroes and 
whites went swimming together at Providence Farms, Cox's 
2,700-acre plantation near here. Minter said there had 
been “no mixed swimming to my knowledge” at the co- 
operative, where four white families and two Negro 
families lived. He added that neither he nor Cox had any 
immediate plans for leaving the cooperative. (Since that 
time, however, both men have left.) (September 29, 1955— 
C) 

Belzoni, Miss.: Gus Courts, Negro grocer, was shot and 
seriously wounded by a gunman who fired through his 
store window from a car. Courts said the violence came 
after an unsuccessful drive by the Citizens Council in 
Belzoni to force him out of business by economic pressure. 
Courts added that this was because of his efforts to per- 
suade Negroes to register to vote in this delta town of 
4,000. “We haven't even mentioned integration,” Courts 
said. He was president of the local NAACP chapter at the 
time of the shooting. The Rev. George Washington Lee 
was killed the previous year after he refused a request to 
remove his name from the voters registration list, news- 
papers reported. (November 28, 1955—B) 

Sumner, Miss.: Elmore O. Kimbell, white cotton gin 
operator, was acquitted of murder charges in the shotgun 
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slaying of a Negro service station attendant. Kimbell swore 
he shot Clinton Melton in self-defense at a Glendora filling 
station in December 1955, after three shots were fired at 
him. Three witnesses testified that Kimbell had threatened 
Melton, that he drove away and returned in 15 minutes 
with his shotgun and killed the Negro. Lee McGarrh, Mel- 
ton’s white employer, swore the Negro had no gun. He 
told investigators that after Melton sold gasoline to Kim- 
bell the white man argued about getting a full tank when 
he ordered only a few gallons. McGarrh said Kimbell com- 
plained the Negro “acted smart” and then drove away with 
a promise to return. McGarrh said he warned Melton to 
flee and that he was in his car about to do so when Kim- 
bell returned and opened fire. (March 13, 1956—B, C) 

Clarksdale, Miss.: A Negro organization charged 
Clarksdale police with “physical and verbal abuse” of 
Negroes in enforcement of a curfew and an investigation 
of recent criminal assaults on white women. The mayor 
denied the charge and said policemen had been instructed 
to “defend themselves” but were told not to beat anyone. 
Negro spokesmen said members of their race had been 
subjected to both “physical and verbal abuse” in connec- 
tion with investigations of a series of rape cases, A Negro 
bricklayer charged police beat him into unconsciousness; 
he said the alleged beating occurred in connection with 
the curfew ordered the previous month after three rape 
cases were reported in the city. (October 26, 1956—X) 

Greenwood, Miss.: Police reported a rifle shot was fired 
into the home of a Greenwood woman who is a member 
of the Mississippi Council on Human Relations. Mrs. 
Elizabeth Wheatley and her husband, D. S. Wheatley, Sr., 
cotton buyer, were at home but neither was injured. (March 
13, 1957—B) 

Water Valley, Miss.: An all-white jury acquitted Sheriff 
J. G. Treloar of a manslaughter charge in the beating of 
a Negro prisoner. Four of Treloar's prisoners testified that 
the 36-year-old sheriff beat Negro deliveryman Woodrow 
Wilson Daniels, 37, with a heavy blackjack the night of 
June 21. Daniels had been jailed on a charge of reckless 
driving and possession of whisky. Daniels’ white employer, 
grocer Maury Fly, said he went to the jail shortly after his 
employee of 15 years was arrested in order to bail him out 
but the sheriff said, “you can’t get him out now.” Fly said 
he stood outside the jail and heard noises that sounded like 
blows. Daniels was released the following day, bloody and 
bruised, and died in a Memphis hospital July 1. A Mem- 
phis physician, Dr. Walter Scott Gilmer, testified that 
Daniels died of an externally caused brain injury. The 
sheriff denied striking Daniels on the head and said he hit 
him elsewhere in defense of himself and other prisoners. 
(Aug. 6-8, 1958—B, Y) 


NORTH CAROLINA 

Old Fort, N. C.: Albert Joyner, who had attempted to 
enroll five Negro children in a local elementary school, 
was knocked into the city fountain by a white railroad 
employee. (September 6, 1955—O) 

Charlotte, N.C.: Dorothy Counts, the first and only 
Negro student to enroll in white Harding High School, was 
greeted with insults, tossed pebbles and was spat upon as 
she registered. The next week the 15-year-old girl again 
was spat upon and hit by objects thrown by fellow stu- 
dents. An object hurled from a crowd of white youths 
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broke the rear window of her brother's car as he pj 
her up at the school at noon. By the end of the Month, 
after more taunts and shoves, she left for Philadelphia to 
attend a private, interracial school. She was one of four 
Negro pupils assigned to four different white schools in 
Charlotte for the first time in the fall of 1957, (September 
11—B; September 30, 1957—C) 

Greensboro, N. C.;: For the third time, €8gs were tossed 
at Josephine Boyd, only Negro in Greensboro High School 
She also had been the victim of taunts and obscene re. 
marks since entering the school. She was one of six 
Negroes admitted to Greensboro white schools this year. 
(September 17, 1957—B) 

Greensboro, N. C.: An explosion at the home of a 
Negro man whose two children attend a Previously all. 
white school was reported. Police first said it was i 
then that it could have been a large firecracker. Mud and 
small rocks were thrown on the porch and a small Piece of 
siding was knocked off the house; the noise was heard five 
blocks away. (October 2, 1957—B) 

Charlotte, N. C.: Police Chief Frank N. Littlejohn dis. 
closed that an unsuccessful attempt was made to dynamite 
a synagogue and that after 10 days of intensive investiga- 
tion the KKK “is definitely suspected.” Littlejohn said six 
unexploded sticks of dynamite with a partially burned 14- 
foot fuse were found outside the Temple Beth-E] Novem- 
ber 12. (November 22, 1957—C) 

Maxton, N. C.: A Klan meeting with robed Klansmen 
and spectators scrambling for safety broke up as hooting 
Indians emptied shotguns and rifles into the i 
field. The Indians were outraged by reports the Klan in- 
tended to warn them against “race mixing” and by the 
burning of two crosses near Indian homes the previous 
week. Four men were wounded, some seriously. There are 
about 40,000 whites, 30,000 Lumbee Indians and 25,000 
Negroes in Robeson County. One Klansman was convicted 
of public drunkenness and carrying a concealed weapon. 
He was given a suspended sentence upon payment of a fine 
and court costs. Klan Wizard James Cole of Marion, S. C., 
leader of the Klan meeting, was sentenced to serve 18 to 
24 months in prison for inciting a riot. (January 20, 23, 
March 14, 1958—B, C) 

Gastonia, N. C.: Thirty sticks of dynamite were found 
at a synagogue. A fuse had burned to within 14 inches of 
the dynamite, then gone out. (February 9, 1958—B) 

Greensboro, N. C.: A five-pound rock was thrown 
through the window of City School Supt. Ben L. Smith's 
home. It was one of a series of incidents since Greensboro 
admitted six Negroes to white schools in the city last year. 
(February 1958—A) 

Greensboro, N. C.: A Klansman, C. A. Webster, was 
sentenced to six months for tossing a bottle through the 
window of a Negro lawyer's office. A 17-year-old youth 
was given a 90-day suspended sentence after admitting he 
drove a car from which Webster threw the bottle into the 
office of J. Kenneth Lee, the attorney. (Oct. 9, 1958—Y) 


Charlotte, N. C.: Three members of a KKK klavern, 
which was broken up by a police undercover agent, began 
serving prison sentences for plotting to plant a homemade 
bomb at a Negro school February 15. Two others were ac- 
quitted. (March 21, 1958—B) 

Monroe, N. C.: Reports of the stoning of the car of a 
Negro leader led to the cancellation of his automobile in- 
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surance. The Nationwide Insurance Co. dropped machinist 
Robert F. Williams’ collision and comprehensive coverage 
The firm first cancelled all of the auto insurance of Wil- 
jiams, president of the Union County chapter of the 
NAACP, but reinstated his liability and medical payments 
coverage, thus allowing Williams to retain his auto license 
“The affiliation of Mr. Williams with the NAACP, as such, 
was not a factor,” said Elton Parker, personnel and public 
relations manager of the insurance company’s Raleigh 
office. Parker said that Nationwide’s agent in Monroe re- 

“that rocks had been thrown at his (Williams’) car 
several times by people driving by his home at night. These 
incidents just forced us to get off the comprehensive and 
collision portions of his policy.” Williams commented, 
“These things have happened. Police . . . try to make it 

that I have been exaggerating and trying to stir 
yp trouble. If police tell me I am in no danger and they 
can't confirm these events, why then has my insurance 
been cancelled?” (May 12, 1958—B) 

Wadesboro, N. C.: Police and school officials suspected 
arson in the burning of two rural schoolhouses, formerly 
wed for white pupils, but scheduled for occupancy by 
Negroes. “Racial reasons appear to be the most likely cause 
of arson,” said J. O. Bowman, superintendent of county 
schools. An eight-room classroom building valued at $150,- 
000 was destroyed by fire, one night after a four-classroom 
building and auditorium valued at $90,000 burned. Both 
schools were at Deep Creek, about 10 miles south of 
Wadesboro. Sheriff H. E. Rayfield said the county school 
poard had heard rumors of discontent among both the 
white and the Negro population about the racial redesigna- 
tion of the schools. He said the whites objected to losing 
their community schools and the Negroes feared there 
might be white resentment of Negro use of the school 
Dwindling numbers of white pupils prompted the redesigna- 
tion, (Aug. 26, 1958—B) 


SOUTH CAROLINA 

Manning, S. C.: Billy Fleming, 33-year-old Negro leader, 
reported that his home was hit with buckshot for the sec- 
ond time in two months. He believed the attacks stemmed 
from his NAACP activities. (November 30, 1955—B) 

Lake City, S. C.: The Rev. J. A. DeLaine, one of the 
Negroes who helped organize the original Clarendon 
County school suit, reported to police that his home had 
been the target three times of rocks and empty bottles 
He also turned over a letter warning him to get out of the 
state. Later, DeLaine admitted firing upon a passing car, 
maintaining he did so to “mark the car” after his house was 
fired upon from the vehicle. Four white occupants insisted 
they had not discharged any shots and were fired upon with- 
out cause. The minister was charged with assault and bat- 
tery and three days later a bench warrant was issued for 
his arrest. However, he had fled to New York, where the 
governor refused to permit extradition. (November 1955- 
A) 

Columbia, S. C.: A dozen buckshot pellets were fired 
into the home of James M. Hinton, state NAACP presi- 
dent. Mrs. Hinton, who was home alone, reported she was 
not injured. The shots smashed a mirror and pierced 
potted plants, walls and the stairway. The Hintons said 
that in previous months they had received “a lot of threats 
over the phone.” (January 20, 1956—V) 
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Lake City, S. C.: Walter Scott, head of the NAACP 
chapter here, said two shotgun blasts ripped into his home. 
Two weeks earlier Scott reported a similar incident to 
police. (March 4, 1956—B) 

Camden, S. C.; Guy Hutchins, director of the Camden 
High School band, was beaten by hooded men. Hutchins 
said he was surrounded by four or five men while he was 
changing a tire, that they pulled a sack over his head, 
drove him around and then tied him to a tree while each 
hit him a half dozen times with a board. He said he felt 
4 pistol at his neck several times and that one of the men 
had a shotgun. Hutchins was hospitalized with severe 
bruises. He said the attackers falsely accused him of 
making a pro-integration speech to a civic club. Subse- 
quently, the Kershaw County grand jury refused to indict 
six men in the flogging. The grand jury first heard Judge G. 
Duncan Bellinger spend more than an hour denouncing 
the U. S. Supreme Court for “asinine” decisions and the 
outlawing of school segregation. He said the segregation 
decisions were “devoid of intellectual and judicial in- 
tegrity. (December 28, 1956—B; June 24, 1957—C) 

Camden, S. C.: A 6S-year-old-man was shot in the arm 
and chest by four or five hooded men who criticized his 
personal conduct. The attack preceded by about a week 
the beating of a band director (see above). Officers and 
the hospital where the shooting victim was treated would 
not identify him. (December 28, 1956—B) 

Greenville, S. C.: A free-lance photographer was roughed 
up and another cameraman had his film confiscated by the 
Klan at a rally near Greenville. Several Klansmen grabbed 
Joe F. Jordan, who was representing the United Press 
and a Spartanburg television station, and threatened to 
drag him off the field where the rally was being held. 
Jordan had snapped a picture of robed, but unmasked, 
Klansmen confiscating film exposed by James P. Burns of 
Greenville station WFBC-TV. Jordan later demanded and 
received an apology from one of the Klan leaders. (August 
31, 1957—C) 

Rock Hill, S. C.: Police confirmed reports of a clash 
between about 30 Negroes and a smaller group of whites 
at the York County Fairgrounds. (November 1957—A) 

Gaffney, S. C.: Five men identified by police as mem- 
bers of the KKK were charged with bombing the home of 
a white physician whose wife wrote an article urging a 
‘moderate” approach to the racial integration crisis. (Only 
two of the five were brought to trial and they were ac- 
quitted.) No one was injured in the blast at the home of 
Dr. and Mrs. James H. Sanders November 16. Mrs. 
Sanders, a native of Charleston, contributed to a publica- 
tion entitled “South Carolinians Speak—a Moderate Ap- 
proach to Race Relations.” The Rev. John B. Morris of 
Dillon, S. C., one of the publishers, reported that former 
Rep. James Richards (D-S.C.) praised the publication as 
a “real contribution” to freedom of expression. (December 
7, 1957—B) 

Cowpens, S. C.: A blast damaged the dwelling of a 
Negro tenant farmer. The white owner of the house could 
give no reason. The Spartanburg Herald-Journal announced 
it would pay $2,000 for information leading to the arrest 
and conviction of person or persons responsible. The fol- 
lowing day, the Gaffney City Council added $500 reward 
for information about the blast at neighboring Cowpens 
Early the next morning a cross was burned near the home 
of one councilman. (December 1957—A) 








1600 


Anderson, S. C.: Police reported they have had to break 
up rock fights and other violent actions between youthful 
groups because of Negro-white friction in the community. 
(December 1957—A) 

Spartanburg, S. C.: The City Council passed an ordi- 
nance in November requiring municipal approval for out- 
door public meetings. The action came after fights broke 
out between whites and Negroes during a street “rock and 
roll” party sponsored by a local radio station. (December 
1957—A) 

Greenville, S$. C.: Four admitted members of the Ku 
Klux Klan were convicted for conspiring to flog a Negro, 
Claud Cruell, at his home July 21, 1957. Two also 
were convicted for flogging the 58-year-old Negro land- 
owner and Baptist deacon because of his association with 
a white family who rented a house on his 100-acre farm. 
Cruell and his wife were caring for the seven children of 
the white tenant when a group of white men stormed into 
the house. They wrapped a chain around Cruell’s arm, 
dragged him to another room and beat him. The white 
tenant had left the children with the Negro couple while 
he visited his wife in a hospital. The leader of the attackers 
was given six years, another three years and the other 
two a year each. Two others were acquitted and charges 
were dismissed against five. (January 23, 1958—B; Febru- 
ary 3, 1958—G) 


TENNESSEE 

Chattanooga, Tenn.: At a band concert, white teen- 
agers in a balcony started throwing pop bottles and chairs 
on Negroes below. Before the melee was over, six per- 
sons were in the hospital and 10 persons had been taken 
to jail. (January 31, 1956—Washington Daily News) 

Trenton, Tenn.: About 300 Negroes gathered in the 
streets late at night and milled about for nearly four hours. 
Alarmed police called in all off-duty officers and sheriff's 
deputies and alerted the Tennessee State Ratrol. The crowd 
gathered after hearing police had shot a Negro in the leg 
while trying to arrest him for drunkenness. Officers said 
the man fied from three policemen who had been sum- 
moned to a Negro cafe and that in the ensuing struggle 
when they overtook him he was shot in the leg. (July 22, 
1956—B) 

Knoxville, Tenn.: Three white men were convicted of 
firing a shotgun into a Negro home in June during a racial 
disturbance which died down after all available city police- 
men were called out. They were accused of firing a steel 
ball from a shotgun into the home after two Negro boys 
scooped up a stray baseball from a white game and ran 
to the home with it. Negro and white games had been in 
progress on adjoining diamonds. After the shotgun blast, 
about 2,000 whites and Negroes, armed with clubs, sticks 
and other weapons converged in the area. No one was in- 
jured. (October 5, 1956—B) 

Clinton, Tenn.: Following a federal court order, 12 
Negro pupils entered Clinton High School with about 800 
white students in August 1956. All the children thus were 
thrown into a community crisis that probably brought 
more violence and mob action than any other crisis in the 
post-school decision South. The Saturday before school 
opened, John Kasper, who identified himself as executive 
secretary of the Seaboard White Citizens Council from 
Washington, D. C., arrived in town. For the next several 
days he went from house to house urging school picketing 
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and conducting meetings. Meanwhile, mobs an 


: . . id OWds 
grew daily and violence increased. A Negro boy was chaseg 


by a mob and struck repeatedly; two others were Tescued 
by two members of the school football team. Cars of 
Negro tourists passing through town were attacked, 


with local ones. A mob threatened to dynamite the mayor’ 
home; reporters and photographers were attacked; five 
dynamite blasts were set off in a Negro section of a Deigh. 
boring community and Negroes in an automobile were 
fired upon. Police arrested several attackers; a mob 
strated at the jail. On one occasion the sheriff sii the 
Negro students out a back door of the school to keep them 
from harm. During all this time, heckling and fist fights 
continued at the school. A Baptist minister who escorted 
Negro children to school was attacked and beaten On 
Saturday, September 1, city officials declared Clinton in 
a state of emergency and called on the governor for help 
That night, 110 Highway Patrolmen began arriving, to . 
joined the next day by 600 Tennessee National 

men. By September 11, they had withdrawn. In November. 
a cheering courtroom greeted the acquittal of John , 
in Anderson County criminal court on charges of sedition 
and inciting a riot, but he was still under appeal bond on 
a federal conviction for violating an injunction. That 
month, parents of Negro pupils at Clinton High demanded 
protection against new racial outbursts at the school, 
the following fall, eight Negro students could enter school 
without a jeer or taunt and join white classmates, while 
lone policeman guarded the school. John Kasper was sen- 
tenced to six months in federal prison and six others were 
placed on probation in a trial in August 1957, on charges 
of violating a federal injunction prohibiting interference 
with peaceful integration at Clinton High. Earlier, Kasper 
was sentenced to a year in jail for contempt of court. When 
last seen in Tennessee, Kasper was being escorted to a 
federal prison in Florida, carrying a copy of “Mein 
Kampf.” (1956-57—A, B, C) 

Knoxville, Tenn.: A dynamite explosion reverberated 
through a municipal building where Louis Armstrong's 
band was playing for a segregated audience. The blast, 
apparently from a single stick of dynamite tossed from a 
passing car, tore a four-foot hole in the ground about 200 
feet from the building. As for Armstrong, the Negro 
trumpeter merely remarked, “That's all right, folks. It's 
just the phone.” (February 19, 1957—B) 

Clinton, Tenn.: In February, a suitcase loaded with 
dynamite exploded in the heart of the town’s Negro dis 
trict. Windows in 30 homes were shattered and windows 
were blasted from a restaurant operated by the foster father 
of a Negro student expelled from Clinton High School, 
scene of turmoil when the school was integrated the previ- 
ous fall. White residents of Clinton launched a fund drive 
to help Negroes restore property damaged by the blast. 
(March 1957—A) 

Chattanooga, Tenn.: A small charge of dynamite dam- 
aged a house owned by R. H. Craig, Negro lawyer who re- 
cently appeared before the County Council to urge more 
jobs for Negroes in county government. Earlier, two 
crosses were burned on the property and the house 
shot into. Craig said the house, inherited by his wife, 
ways had been owned by Negroes although it was in 
section otherwise white. The Craigs continued to live 
their own home and only visited the house which 
bombed. (May 25, 1957—D) 
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jersey, Tenn.: The home of a Negro couple was dyna- 
ited and a shotgun fired into the home of another. The 
frst was the target of shotgun fire five weeks earlier and 
the second adjoins a restaurant where a dynamiting had 
heen attempted a few days earlier. Six weeks earlier the 
home of a Negro teacher was fired upon. The Chattanooga 
times said editorially the incidents “undoubtedly are con- 

with racial feeling by a tiny, moronic few.” (August 
13, 1957--D) 
Nashville, Tenn.: The day before schools were to open 
under the city’s new first-step integration program, the 
chief announced he would arrest anyone who tried 
jo intimidate children or parents. The next day, 115 police- 
men were on guard or on call as 19 Negro 6-year-olds ap- 
peared at seven previously all-white schools. Pickets soon 
appeared, there was some scuffling and the beginnings of a 
boycott by white parents. That night there were 
racial incidents. Segregationist John Kasper ap- 
at several schools and spoke to a downtown rally. 
shortly after midnight, the Hattie Cotton school was 
ited. At dawn, Police Chief Douglas E. Hosse told 
detachments, “This has gone beyond a matter of 
integration. These people have ignored the laws and they 
have shown no regard for you or any citizen.” Police then 
before the desegregated schools and dealt sternly 
with any who could not explain their presence. Barricades 
were erected a block from each school; police kept crowds 
and their leaders were arrested. Kasper wads ar- 
rested on four charges. By mid-September, attendance in 
the desegregated schools had returned to normal. As the 
month ended, there were 11 Negroes attending five former- 
ly all-white schools. The Hattie Cotton school reopened, 
tut without the six-year-old Negro child who had been 
simitted as part of the city’s first step toward an integrated 
school system. (October 1957—A) 

Chattanooga, Tenn.: Police investigated the third dyna- 
nite incident in Negro sections in less than two weeks. In 
the latest explosion, a vacant house was practically de- 
sroyed and several hundred dollars damage done to an- 
other. The houses were in a new subdivision designed ex- 
duively for Negroes. None of the 65 houses was oc- 
cupied. On October 27 an explosion ripped a hole in a 
fed near a Negro area and the following night a house 
mated by a Negro couple was damaged by a dynamite 
blast in the front yard. Officers said they had no theories. 
(November 5, 1957-—B) 

Chattanooga, Tenn.: A Negro man reported to police 
that he and his sister-in-law were kidnapped and beaten by 
white men. The man said he was stopped by two men while 
be was driving on a suburban street and forced into their 
car and that his sister-in-law was picked up by the men 
a the was walking along the street. The man, Lemmia 
Henderson, said they were transferred into two of four 
am in which 11 men were riding, taken to a remote sec- 
ton where they were beaten with a rubber hose and his 
dothes were slashed with a knife. Henderson said that the 
ne, before abandoning them, asked if he or the woman 
were associated with the NAACP. Henderson told them he 
ws not a member. The incident was the second of its kind 
mported to police in recent months. (December 1, 1957— 
B) 
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Chattanooga, Tenn.: An explosion was set off outside the 
Phyllis Wheatley branch of the YWCA, a community 


1601 


building for Negroes. The blast was the second in eight 
days near a Negro institution. (January 27, 1958—B) 


Clinton, Tenn.: One man was convicted, one acquitted 
and the state dropped charges against a third in a case 
involving charges of conspiring to dynamite integrated 
Clinton High School. The charges were filed after two 
sacks of dynamite were found across a river from the 
school last fall. Investigators said they learned the three 
had planned to blow up the school at night. Two of the 
men told the sheriff they were offered $500 to blast the 
school. (February 13, 1958—C) 


Memphis, Tenn.: Fire destroyed a $150,000 Negro 
church, one week after a cross was burned in the front 
yard of the pastor, whose home is in a white neighbor- 
hood. Fire Marshal Edgar Lovell said the fire looked 
“suspicious . . . This could have been caused by two 
things—it could have been burning a long time or it could 
have been set.” (February 15, 1958—B) 


Chattanooga, Tenn.: One of the largest Negro schools in 
the state was rocked by a blast from a homemade bomb. 
Damage to the $3 million dollar Howard school was esti- 
mated at $1,000. (February 1958—A) 


Nashville, Tenn.: A dynamite explosion at the Jewish 
Community Center ripped down the ceiling of the re- 
ception hall and broke windows, causing damage esti- 
mated at $6,000. Almost as soon as the roar of the ex- 
plosion ended, Rabbi William B. Silverman of the Jewish 
Temple received a call from a man identifying himself as 
a member of the “Confederate Underground” who warned 
that the “Temple is going to be next” and that a Federal 
judge “would be shot down in cold blood.” The latter 
threat was against District Judge William E. Miller whose 
orders brought first-step desegregation to Nashville schools. 
Guards were posted at the Temple and Gov. Frank Cle- 
ment offered a $5,000 reward for information leading to 
arrest and conviction. The city of Nashville offered a 
$1,000 reward and other rewards were offered by citizens. 
The Associated Press said that “so far as is known, none 
of Nashville’s Jewish citizens has been active on either 
side in the school desegregation issue. The center has been 
used freqently for interracial meetings, chiefly by agencies 
of the United Givers Fund.” (March 17, 1958—B) 


Memphis, Tenn.: Police were investigating the bombing 
of the Mt. Moriah Baptist Church, headed by the Rev. 
R. W. Norsworthy, Negro. Although the bomb caused no 
damage, it jarred windows in the neighborhood. (Aug. 7, 
1958—-Memphis Commercial Appeal) 

Clinton, Tenn.: Three pre-dawn dynamite explosions 
wrecked the interior of desegregated Clinton High School. 
Police Chief Francis Moore said, “It was a professional 
job,” and added, “There's no doubt that this dynamiting 
is connected with the integration of the school.” It was the 
first sign of violence at the school in this town of 4,000 
since sporadic disturbances broke out when nine Negroes 
were admitted along with white students two years ago. 
The explosions ripped apart 16 of the classrooms. District 
Attorney General J. H. McCartt estimated the damage at 
$300,000 and school officials put the replacement cost at 
$800,000. (Oct. 5, 1958—B) 

Chattanooga, Tenn.: Two white men, one a city employe, 
were charged with arson in a fire which damaged a vacant, 
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Negro-owned house on the edge of a white district. City 
Fire Marshal Mike Quinn said the men told him they set 
fire to the house because they heard Negroes were going to 
move in. They were identified as Herbert A. Gray, 51, a 
city playground director, and Ray Skinner, 21, a tree trim- 
mer. (Dec. 27, 1958—B) 


TEXAS 

Houston, Tex.: A white oilman struck a Negro at- 
torney who tried to buy a cup of coffee in the Harris 
County courthouse. The lawyer was taking advantage of 
a federal court order which held the cafeteria could not 
continue to refuse service to Negroes. After the assault, 
the cafeteria was closed. (April 12, 1956—C) 

Austin, Tex.: Three students from a white high school 
which this year admitted its first Negro students were ar- 
rested for throwing rocks, eggs and water-filled balloons 
at a Negro housing project. No damage was done and the 
boys were released after a warning from police. (April 
1956—A) 

Mansfield, Tex.: In the summer of 1956, as the city 
awaited final court word on integration of Mansfield 
schools, two crosses were burned in the Negro community, 
an effigy of a Negro was hung over the main street and a 
Negro leader reported telephone threats. On August 30, 
U.S. District Judge Joe Estes ordered Manfield to admit 
Negroes to its high school. Mansfield had lost its court 
effort to prevent integration when both the Fifth Circuit 
Court of Appeals and the Supreme Court rejected a plea 
for a one-year postponement. Three Negro children had 
been reported ready to register for the 1956-57 term. As 
the school opened, a crowd estimated at from 200 to 400 
gathered in front of the school. Merchants were asked by 
the protest leaders to cooperate by closing their businesses 
and appearing at the school. Most, if not all, complied. 
The sheriff and some of his men joined local police at the 
school. The second day the crowd hung an effigy of a 
Negro from the school flagpole. An observer from the 
Tarrant County district attorney's office was kicked by the 
mob until rescued by police and a minister was jeered. 
Vigilante squads stopped all cars coming into town and 
turned back those suspected of being sympathetic to the 
Negro cause. Gov. Allan Shivers sent two Texas Rangers 
to Mansfield with orders to arrest anyone, white or Negro, 
who threatened the peace. He gave the school board 
authority to transfer out of the district any student whose 
presence might prompt a riot. No Negroes appeared at 
the school to register that fall or the next and those of 
high school age continued to attend school at nearby Fort 
Worth Negro junior and senior high schools. (September, 
October 1956, September 1957—A; various) 

Texarkana, Tex.: A crowd of men and boys gathered on 
the Texarkana Junior College campus early in September 
when two Negro girls and one Negro boy tried to enroll. 
Four Texas Rangers were on hand to maintain order. 
Seven Negro boys were arrested for throwing rocks at a 
car carrying white youths. During the unrest, an effigy of 
a Negro was hanged on the campus and a cross burned. A 
shotgun blast was fired at a filling station owned by a 
Negro integration leader. U. S. District Judge Joe Sheehy 
later dismissed a contempt action against two officials of 
the college after the Negro applicants at the school told 
the court they did not ask for the suit to be filed. The 
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judge reprimanded an NAACP lawyer. (October 1956—A 
Beaumont, Tex.: In September 1956, for the first a 
Negroes—26 of them—entered Lamar State College of 
Technology as a result of a Federal District Court order. 
During the first week of school, a small group of whites 
picketed peacefully in protest but by the end of the second 
week violence and intimidation erupted. A taxi 
Negro students was reported pushed into a ditch and 
bottles were thrown at taxis carrying other Negro students, 
Pickets also began using threats in attempting to recruit 
white students, but only two joined the protest movement. 
Cars were stopped at campus entrances, whether 
by Negro or white persons. White students and f 
were jeered by pickets. Then the morning newspaper, the 
Enterprise, asked in an editorial, “Who is running our 
city—the legally constituted authorities or a handful of 
the fringe of the citizenry?” That day the college president 
called on the editor and the mayor. By afternoon, the 
mayor ordered police to stop non-peaceful picketing, They 
arrested two men and a woman. Pickets then marched 
peacefully for a few days until they were pulled off bya 
Citizens Council official from Kilgore. (“College 
gation Without Popular Support,” a field study by Dr. 
Warren Breed of Tulane University, 1956) 
Beaumont, Tex.: In November 1956, bricks and stones 
were thrown through windows of St. Andrew's Presby- 
terian Church, where an annual youth rally of white and 
Negro students was in session. During the week church 
members had received telephone calls Protesting the 
integrated meeting, although no protest had been made 
before during the several years the rally had been held. 
The incident followed disturbances during the integration 
of Lamar State College of Technology in Beaumont. (From 
a field study by Dr. Warren Breed of Tulane University) 


Beaumont, Tex.: An explosion at a Negro residence in 
an integrated neighborhood ripped a hole in the lawn and 
shattered front windows. Another explosion damaged the 
sidewalk in front of the home of a Negro physician and 
former NAACP official. Both explosions happened within 
a week. (January 10, 1957—B) 

Beaumont, Tex.: Three homemade bombs caused dam- 
age estimated at several thousands of dollars. One ex- 
ploded under a truck owned by State Sen. Rufus Kil- 
patrick. A second bomb was directed at the home of a 
retired car dealer, who said he believed it was because of 
his “middle of the road” stand on integration. A third 
damaged the entrance at St. Michael's Orthodox Church. 
The Rev. Daniel Montgomery, pastor, said he had taken 
no stand on integration but that he had been warned by 
an anonymous woman telephone caller that “we want to 
get the foreigners.” (March 1957—A) 

Dallas, Tex.: Gunfire and knife fights erupted among 
some of the 6,000 white and Negro rock and roll fans 
outside an auditorium. Six persons were stabbed or beaten. 
Three white summer students from North Texas State 
College at Denton were slashed. Police said the students 
were attacked by a Negro after an argument. In another 
case a Negro boy suffered severe stab wounds. A girl also 
was slashed. Police said a 17-year-old white youth suffered 
face and eye injuries when he and his companions were 
accosted by a carload of Negro youths some distance from 
the auditorium after the show. Three bullet holes were 
found in the white boys’ car. (July 16, 1957—B) 
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Henderson, Tex.: An African ministerial student, hit by Neither Long nor his wife, who teaches in a Beaumont 
a blackjack by a policeman after he refused to move to high school, could think of a motive for the action. (June 
the rear of a bus, was released from jail after an official 20, 1958—B) 
of the college he is attending paid his $25 fine. The officer 
said he was investigating reports a Negro refused to move VIRGINIA 


back in the bus The officer said when the student, a native 


of Nigeria, told him in a British accent he did not under- Yorktown, Va.: About 20 white men tossed stones and 


. . fired at the home a Negro widow recently rented for her 
stand the order, he evene os ~ _ a ne — — family in a previously all-white section of York County 
to the rear. Then, when he reached in his pocket, “I had (November 9, 1957—-B) 
to tap him with a slapjack,” the policeman said. The stu- , 
dent said he was reaching for his passport to show the Alexandria, Va.: The night after a Negro family moved 
officer. (August 25, 1957—B) into an all-white residential block a rock was thrown 

Beaumont, Tex.: A flaming bottle of kerosene hurled at through the dining room window while the family ate. 
the home of a college professor narrowly missed the win- About six weeks later a bullet ripped through a front 
dow of a bedroom occupied by two small children. Police window. A few weeks later the mother and her daughter 
said the bomb was tossed at the house of Dr. Russell Long, were sleeping in a second floor bedroom when a shotgun 
a biology professor at Lamar State College of Technology explosion awoke them; pellets sprayed the walls above their 

and his wife extinguished a small fire with a garden heads. The police promised them protection and they 
hose; the siding on the front of the house was scorched planned to stay. (April 1, 1958—2Z) 
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(7 Howard 1 (1849)) 


THE DECISIONS 





" SUPREME COURT OF THE UNITED STATES, 


” | JANUARY TERM, 1849. 





| Maatin Loruer, PLaintirr in error, v. Lurner M. Boren gt At., 
DgrEeNnDANTS IN EREROR.® 


| Racrzt Luruer, Compiainant, v. Luter M. Borven et at., Dz- 


States, adopt a new constitution, but continued the form of government estab- 
lished the charter of Charles the Second, making only such alterations, by 
acts of on ae condition and rights 
as an independent State. 
Bat no mode of proceeding was pointed out by which amendments might be made. 
In 1841 8 — of the people held meetings and formed associations, which resulted 
in the election of a convention to form a new constitution, to be submitted to the 
— for their adoption or rejection. 
is convention framed a constitution, directed a voté to be taken u it, declared 
afterwards that it had been adopted and ratified by a majority of the people of the 
State, and was the paramount law and constitution of Rhode Island. 
Under it, elections were held for Governor, members of the Legislature, and other 
officers, who assembled together in May, 1842, and proceeded to organize the new 


vernment. 
Bat the charter government did not acquiesce in these proceedings. On the con- 
=, stringent laws, and finally passed an act declaring the State under 


Ww. 
In May, 1843, a new constitution, which had been framed by a convention called 
together by the charter government, went into operation, and has continued ever 


since. 

The question which of the two opposing governments was the legitimate one, vis. 
the charter government, or the government established by the voluntary con- 
vention, has not heretofore been regarded as a judicial one in any of the State 
courts, The political department has always determined whether a proposed con- 
stitution or amendment was ratified or not by the people of the State, aud tho 

icial power has followed its decision. 
courte of Rhode Island have decided in favor of the validity of the charter 

a, and the courts of the United States adopt and follow the decisions of 

tate courts in questions which concern merely the constitution and laws of 


FENDANTS. 
At the period of the American Revolution, Rhode Island did not, like the other 
| 8 
the State. 





# Mr. Justice Catron, Mr. Justice Daniel, and Mr. Justice McKinley were absent 
ea account of ill health when this case was argued. 
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The question whether or not a majority of those persons entitled to suffrage voted 
to adopt a constitution cannot be settled in a judicial proceeding. 

The Constitution of the United States has treated the subject as political in ity 
nature, and placed the power of recognizing a State government in the hands of 
Congréss. Malet the existing legislation of Congress, the exercise of this power 
by courts would be entirely inconsistent with that Tegidiehon. 

The President of the United States is vested with certain power by an act of 
Congress, and in this case he exercised that power by recognizing the charter 


ernment. 

Afbough no State could establish a permanent military government, yet it may 
use its military power to put down an armed insurrection, too strong to be con- 
trolled by the civil authority. The State must determine for itself what degree 
of force the crisis demands. 

After martial law was declared, an officer might lawfully arrest any one who he 
had reasonable grounds to believe was en in the insurrection, or order a 
house to be forcibly entered. Byt no more cas be used than is n to 
accomplish the object; and if the power is exercised for the purposes of oppression, 
or any injury wilfully done to person or property, the party by whom, or by whose 
order, it is committed would undoubtedly be answerable. 


Teste two cases came up from the Circuit Court of the 
United States for the District of Rhode Island, the former by a 
writ of error, and the latter by a certificate of division in opinion. 
As the allegations, evidence, and arguments were the same in 
both, it is necessary to state those only of the first. They 
were argued at the preceding term of the court, and held under 
advisement until the present. 

Martin Luther, a citizen of the State of Massachusetts, 
brought an action of trespass quare clausum fregit against the 
defendants, citizens of the State’of Rhode Island, for i 
and entering the house of Luther, on the 29th of June, 1842. 
The action was brought in October, 1842. 

At November term, 1842, the defendants filed four pleas in 
jestification, averring, in ‘substance, — 

An insurrection of men in arms to overthrow the government 
ef the State by military force. 

That, in defence of the government, martial law was declared 
hy the General Assembly of the State. 

That the plaintiff was aiding and abetting said insurrection. 
That at the time the trespasses were committed, the State was 
under martial law, and the defendants were enrolled in the 
fourth company of infantry in the town of Warren, under the 
command of J. T. Child. 

That the defendants were ordered to arrest the plaintiff, and, 
if necessary, to break and enter his dwelling-house. 

That it was necessary, and they did break and enter, &c., 
doing as little injury as possible, &c., and searched said house, 


To these pleas there was a general replication and issue. 
The.cause came on for trial at November term, 1843, when 
the jury, under the rulings of the court, found a verdict for 
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the defendants. During the trial. the counsel for the plaintiff 
ook @ bill of exceptions, which was as follows. 


Ruope Istanp Disrnict, se. : 


Marru: Lurere 


®. 
Lornen M. Borpen et ats. 


Cirewit Court of the United States, November Term, 1843. 


Be it remembered, that, upon the trial of the aforesaid issue 
pefore said jury, duly impanelled to try the same, — 

The defendants offered:m evidence, m support of their first, 
second, and third pleas : — 

Ist. The charter-of the Colony of Rhode Island and Provi- 
dence Plantations, and the acceptance of the same at a very 

mat meeting and assembly of all the freemen of the then 
Golony of Rhode Island and Providence Plantations, legally 
called and held at Newport, in the said Colony, on the 24th 
day of November, A. D. 1663. 

That on the 25th day of November, A. D. 1663, the former 
iswful colonial government of the said Colony dissolved itself, 
and the said charter became and was henceforth the fundamen- 
tal law or rule of government for said Colony. That, under 
and by virtue of said charter, and the acceptance thereof as 
sforesaid, the government of:said Colony was duly organized, 
and by due elections was continued, and exercised all the 

ers of government granted by it, and was recognized by 
the inhabitants of said Colony, and by the king of Great Britain 
and his successors, as the true and lawful government of said 
Colony, until the 4th day of July, A. D. 1776. 

That the General Assembly of said Colony, from time to time, 
elected and appointed delegates to the General Congress of the 
delegates of the several Colonies of North America, held in the 
years 1774, 1775, and 1776, and to the Congress of the United 
States of America, in the years 1776 and 1778. And that said 
delegates of said Colony of Rhode Island and Providence Plan- 
lations were received by, and acted with, the delegates from 
the other Colonies and States of America, im Congress assem- 
bled, as the delegates representing the said Colony and State 
of Rhode Island and Providence Plantations; and that on the 
dth day of July, A. D. 1776, said delegates of the said Colony 
of Rhode Island and Providence Plantations united with the 
delegates of the other Colonies as representatives of the United 
States of America, and as such assented to and signed in behalf 
of said Colony the Declaration of the Independence of the United 
States of America. 
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That afterward, to wit, at the July session of the Gener} 
Assembly of said State of Rhode Island and Providence Planta. 
tions, said General Assembly, by resolution thereof, did approve 
the said Declaration of Independence made by the Congres 
aforesaid, and did most solemnly engage that they would sup- 
port the said General Congress in the said Declaration with 
their lives and fortunes. 

That afterwards, to wit, on the 9th day of July, 1778, the 
said State of Rhode Island and Providence Plantations, by her 
delegates duly authorized thereunto, became a party to the 
articles of confederation and perpetual union between the 
States of New Hampshire, Massachusetts Bay, Rhode Island 
and Providence Plantations, Connecticut, New York, New 
Jersey, Pennsylvania; Maryland, Virginia, North Carolina 
South Carolina, and Georgia, and ratified and confirmed the 
same ; and, as one of the United States of America under said 
articles of confederation and perpetual union, was received, rec- 
ognized, and acted with and by the other States of the said 
confederation, and by the United States of America in Congress 
assembled, during the continuation of said confederacy. 

That after the dissolution of said confederacy, to wit, on the 
29th day of May, A. D. 1790, said State of Rhode Island and 
Providence Plantations, in convention duly called, elected, 
and assembled under an act of the General Assembly of 
said State, ratified the Constitution of the United States, and 
under the same became, and ever since has been, one of the 
said United States, and as such, under the Constitution and 
laws of the United States, and of the said State of Rhode Island 
and Providence Plantations, hath ever elected and sent, and 
doth now send, Senators and‘Representatives to the Congress 
of the United States, who have been since, and now are, re- 
ceived and recognized as such by the said United States, and 
in all respects have ever been received and recognized by the 
several States, and by the United States, as one of the said 
United States under the said Constitution thereof. 

That from the said 4th of July, A. D. 1776, to the present 
time, the said charter and the said government of the said 
State of Rhode Island and Providence Plantations, organized 
under the same, hath ever been acted under and recognized by 
the people of said State, and hath been recognized by each of the 
said United States, and hath been recognized and guaranteed by 
the said United States as the true, lawful, and republican con- 
stitution and form of government of said State; and that the 
said charter continued to regulate the exercise and distribution 
of the powers of said government of said State, ayd, except 80 
far as it hath been modified by the Revolution and the new 








a OO me fll he ee Oe OCs DD ama TFT Se Oy = ey ® 


ss Vee Oe FS ON ee ee 


CIVIL RIGHTS—1959 1639 


order of things consequent thereon, continued to be the funda- 
mental law of said State, until the adoption of the present con- 
stitution of said State, and the organization of the government 
ynder the same. 

That all the officers of the said government of said Colony 
and State of Rhode Island and Providence Plantations, organ- 
ized under said charter as aforesaid, were elected in confonnity 
with said charter and with the existing laws, from the first 
organization of the government under the said charter until 
the organization of the government under the present constitu- 
tion of said State, and were and continued to be in the full 
exercise of all the powers of said government, and in the full 

ssion of all the State-houses, court-houses, public records, 
prisons, jails, and all other public property, until the regular 
and legal dissolution of said government by the adoption of the 

nt constitution, and the organization of the present govern- 
ment under the same. 

2d. That the General Assembly of said State, at their January 
session, in the year of our Lord one thousand eight hundred and 
forty-one, passed resolutions in the words following, to wit : — 

“ Resolved by this General Assembly, (the Senate concurring 
with the House of Representatives therein,) That the freemen 
of the several towns in this State, and of the city of Provi- 
dence, qualified to vote for general officers be, and they are 
hereby, requested to choose, at their semiannual town or ward 
meetings, in August next, so many delegates, and of the like 
qualifications, as they are now respectively entitled to choose 
representatives to the General Assembly, to attend a convention, 
to be holden at Providence, on the first Monday of November, in 
the year of our Lord one thousand eight hundred and forty-one, 
to frame a new constitution for this State, either in whole or in 
part, with full powers for this purpose ; and if only for a con- 
stitution in part, that said convention have under their especial 
consideration the expediency of equalizing the representation of 
the towns in the House of Representatives. 

“ Resolved, That a majority of the whole number of delegates 
which all the towns are entitled to choose shall constitute a 
quorum ; who may elect a president and secretary ; judge of 
the qualifications of the members, and establish such rules and 
proceedings as they may think necessary; and any town or 
tity which may omit to elect its delegates at the said meetings 
in August may elect them at any time previous to the meeting 
of said convention. 

“ Resolved, That the constitution or amendments agreed upon 
by said convention shall be submitted to the freemen in open 
town or ward meetings, to he holden at such time as may be 

1* 
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named by said convention. That said constitution or amend. 
ments shall be certified by the president and secretary, and re. 
turned to the Secretary of State ; who shall forthwith distribute 
to the several town and city clerks, in due proportion, one t 
sand printed copies thereof, and also fifteen thousand ballots: 
on one side of which shall be printed “( Amendments or Consi. 
tution) adopted by the convention holden at Providence, on the 
first Monday of November last” ; and on the other side, the word 
approve on the one half of the said ballots, and the word reject 
on the other half. 

“ Resolved, That at the town or ward meetings, to be holden 
as aforesaidy,every freeman voting shall have his name written 
on the back of his ballot ; and the ballots shall be sealed up in 
open town or ward meeting by the clerks, and, with lists of 
the names of the voters, shall be returned to the General As 
sembly at its next succeeding session; and the said General 
Assembly shall cause said ballots to be examined and counted, 
and said amendments or constitution being approved of by a 
majority of the freemen voting, shall go into operation and 
effect at such time as may be appointed by said convention. 

** Resolved, That a sum not exceeding three hundred dollars 
be appropriated for defraying the expenses of said convention, 
to be paid according to the order .of said convention, certified 
by its president.” 

That at their May session, in the year of our Lord one thou- 
sand eight hundred and forty-one, the said General Assembly 
passed resolutions in the words following, to wit :— 

“ Resolved by this General Assembly, (the Senate concurring 
with the House of Representatives therein,) That the dele- 
gates from the several towns to the State convention to be 
holden in November next, for the pupose of framing a State 
constitution, be elected on the basis of population, in the fol- 
lowing manner, to wit:—Every town of not more than 
eight hundred and fifty inhabitants may elect one delegate ; of 
more than eight hundred and fifty, and not more than three 
thonsand inhabitants, two delegates; of more than three thou- 
sand, and not more than six thousand inhabitants, three dele- 
gates; of more than six thousand, and not more than ten 
thousand inhabitants, four delegates; of more than ten thou- 
sand, and not more than fifteen thousand inhabitants, five dele- 
gates; of more than fifteen thousand inhabitants, six delegates. 

“ Resolved, That the delegates attending said convention be 
entitled to receive from the general treasury the same pay a8 
members of the General Assembly. 

“ Resolved, That so much of the resolutions to which these 
are in amendment as is inconsistent herewith be repealed.” 
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And, that at their January session, in the year of our Lord 
one thousand eight hundred and forty-two, the said General 
Assembly passed resolutions in the words following, to wit : — 

“} Whereas a portion of the people of this State, without the 
forms of law, have undertaken to form and establish a consti- 
tation of government for the people of this State, and have 
declared such constitution to be the supreme law, and have 
communicated such constitution to the General Assembly ; and 
whereas many of the good people of this State are in danger of 
being misled by these informal proceedings, therefore, — 

“I¢is hereby resolved by this General Assembly, That all 
acts done by the persons aforesaid, for the purpose of imposing 
upon this State a constitution, are an assumption of the powers 
of government in violation of the riglits of the existing govern- 
ment, and of the nghts of the people at large. 

“ Resolved, That the convention called and organized in 
pursuance of an act of this General Assembly, for the purpose 
of forming a constitution to be submitted to the people of this 
State, is the only body which we can recognize as authorized 
to form such a constitution, and to this constitution the whole 
people have a right to look, and we are assured they will not 
look in vain, for such a form of government as will promote 
their peace, security, and happiness. 

“ Resolved, That this General Assembly will maintain its 
own proper authority, and protect and defend the legal and 
constitutional rights of the people.” 

And that at their January session, in the year of our Lord 
one thousand eight hundred and forty-two, the said General 
Assembly passed an act in the words following, to wit : — 

“An act in amendment of an act, entitled an act revising 
the act entitled an act regulating the manner of admitting 
freemen, and directing the manner of electing officers in this 
State. 

“ Whereas the good people of this State have elected dele- 
gates to a convention to form a constitution, which constitu- 
tion, if ratified by the people, will become the supreme law of 
the State ; therefore, — 

“Be it enacted by the General Assembly as follows : — All 
persons now qualified to vote, and those who may be qualified 
to vote under the existing laws previous to the time of such 
their voting, and all persons who shall be qualified to vote under 
the provisions of such constitution, shall be qualified to vote 
upon the question of the adoption of the said constitution. 

“That under and by virtue of the resolutions and acts last 
aforesaid, a written constitution of government for the said 
State of Rhode Island and Providence Plantations was framed 








1642 CIVIL RIGHTS—1959 


by a convention legally called, elected, and assembled, and 
that said proposed constitution was, in pursuance of the said 
resolutions and acts, on the 21st, 22d, and 23d days of Mareh, 
A. D. 1842, submitted for adoption or rejection to all persons 
qualified by the existing laws of said State to vote, and also to 
all persons who, under the provisions of said constitution, were 
qualified to vote, in the legal town and ward meetings of said 
State and of the city of Providence, legally called and assem. 
bled, and was by a majority of the persons so qualified by law 
to vote thereon, and actually voting thereon, rejected. That 
the said Martin Luther and his confederates, in causing and 
fomenting the said rebellion, voted against the adoption of said 
constitution ; a copy of which is hereunto annexed, marked A. 

3d. The defendants further offered all the acts, resolutions, 
and proceedings of the said General Assembly of the said Colony 
and State of Rhode Island and Providence Plantations, from the 
organization of the said government under the said charter, 
until the organization of the present government under the pres- 
ent constitution. 

4th. The defendants offered evidence, that on the 24th day 
of June, A. D. 1842, and for a long time before, and from that 
time continually, until after the time when the said trespasses 
are alleged in the plaintiff’s said declaration to have been com- 
mitted, large numbers of men, among whom was the said 
Martin Luther, were assembled in arms in different parts of the 
said State of Rhode Island and Providence Plantations, for the 
purpose and with the intent of overthrowing the government 
of said State, and destroying the same by military force; and 
with such illegal, malicious, and traitorous intent and purpose, 
at and during the times aforesaid, did, in different parts of said 
State, make and levy war upon said State, and upon the govern- 
ment and citizens thereof, and did attempt and enterprize the 
hurt, detriment, annoyance, and destruction of the inhabitants 
of said State, and the overthrow of the government thereof. 

5th. That in order to protect and preserve said State, and the 
government and the citizens thereof, from the destruction threat- 
ened by said rebellion and military force, the General Assembly 
of said State, on the 25th day of June, A. D. 1842, enacted 
and declared martial law in the words following : — 


“ An Act establishing Martial Law in this State. 


‘Be it enacted by the General Assembly as follows:— 
Seclion 1. The State of Rhode Island and Providence Planta- 
tions is hereby placed under martial law. and the same is de- 
clared to be in full force, until otherwise ordered by the 
General Assembly, or suspended by proclamation of his Excel- 
lency the Governor of the State.” 
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And «thereupon, on the 26th day of June, A. D. 1842, 
gamuel Ward King, governor, captain-general, and commander. 
in-chief i in and over said State of Rhode Island and Providence 
Plantations, issued his proclamation in the words and figures 


following : — 


«By his Excellency, Samuel Ward King, Governor, Captain- 
General, and Commander-in-chief of the State of Rhode 
Island and Providence Plantations. 


“ 4 Proclamation. 


“ Whereas the General Assembly of the said State of Rhode 
{sland and Providence Plantations did, on the 25th day of June, 
A. D. 1842, pass the act following, to wit : — 


“* An Act establishing Martial Law in this State. 


“¢Be it enacted by the General Assembly as follows : — 
Section 1. The State of Rhode Island and Providence Planta- 
tions is hereby placed under martial law, and the same is de- 
clared to be in full force until otherwise ordered by the General 
Assembly, or suspended by proclamation of his Excellency the 
Governor of the State.’ 


“T do, therefore, issue this my proclamation, to make known 
the same unto the good people of this State, and all others, that 
they may govern themselves accordingly. And I do warn all 

ns against any intercourse or connection with the ¢rattor 
Thomas Wilson Dorr, or his deluded adherents, now assembled 
in arms against the laws and authorities of this State, and ad- 
monish and command the said Thomas Wilson Dorr and his 
adherents immediately to throw down their arms and disperse, 
that peace and order may be restored to our suffering com- 
munity, and as they will answer the contrary at their peril. 
Further, I exhort the good people of this State to aid and sup- 
port by example, and by arms, the civil and military authorities 
thereof, in pursuing and bringing to condign punishment all 
engaged in said unholy and criminal enterprise against the 
peace and dignity of the State. 

“In testimony whereof, I have caused the seal of said State 
to be affixed to these presents, and have signed the 
same with my hand. Given at the city of Providence, 

| fu s.] on the 26th day of June, A. D. 1842, and of the Inde- 
pendence of the United States of America the sixty- 
sixth. 

“Samuet Warp Kine. 


“ Henry Bowen, Secretary.” 
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6th. That at the time when the trespasses mentioned and set 
forth in the plaintiff's said declaration are alleged to have been 
committed, and at divers other times before that time, the 
plaintiff was aiding and abetting the aforesaid traitorous, mali- 
cious, and unlawful purposes and designs of overthrowing the 
government of said State by rebellion and military force, and 
in making war upon said State, and upon the government and 
citizens thereof. 

7th. That at the time when the pretended trespasses men 
tioned in the plaintiffs declaration are alleged to have been 
committed, the said State was under martial law as aforesaid, 
and the said defendants were enrolled in the company of in. 
fantry in the said town of Warren, in the fourth regiment of 
the militia of said State, and were under the command of John 
T. Child. 

8th. That said John T’. Child, on the 25th day of June, A. D. 
1842, was duly commissioned and sworn as a quartermaster of 
the fourth regiment of the first brigade of militia of Rhode Island, 
and continued to exercise such command until after the time 
when the trespasses mentioned in the plaintiff’s declaration are 
alleged to have been committed; that on the 27th day of 
June, A. D. 1842, the said John T. Child received written 
orders from Thomas G. Turner, Esq., lieutenant-colonel com- 
manding said regiment, and duly commissioned and sworn, “to 
continue to keep a strong armed guard, night and day, in the 
said Warren, and to arrest every person, either citizens of War- 
ren or otherwise, whose movements were in the least degree 
suspicious, or who expressed the least willingness to assist the 
insurgents who were in arms against the law and authorities of 
the State.” 

9th. That these defendants were ordered, by the said John T. 
Child, their commander as aforesaid, to arrest and take the said 
Martin Luther, and, if necessary for the purpose of arresting 
and taking the said Luther, these defendants were ordered to 
break and enter the dwelling-house of said Luther. 

10th. That these defendants, in compliance with said orders, 
and for the purpose of arresting and taking said Luther, pro- 
ceeded to his house and knocked at the door, and, not being 
able to obtain admission therein, forced the latch of the door 
of said house, and entered the same for the purpose of making 
said arrest, doing as little damage as possible. 

11th. That at the time these defendants were ordered to arrest 
the said Martin Luther, as before stated, the town of Warren 
was in danger of an attack from the said Martin Luther and his 
confederates, and the inhabitants of said town were in great 
alatm on account thereof. 
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And the counsel for the plaintiff, to maintain and prove the 
sue on his part, offered in evidence the following matters, 
facts, and things, in manner following, to wit : — 

ist. The plaintiff offered in evidence the proceedings and 
resolutions of a conventicn of the State of Rhode Island and 
providence Plantations, passed 29th May, 1790, a copy whereof 
is hereunto annexed, marked A. 

94. The plaintiff offered in evidence the report of a com- 
mittee of the House of Representatives of the State of Rhode 
jsland, &c., made in June, 1829, upon certain memorials to 
them directed therein, praying for an extension of the right of 
suffrage in said State, a copy of which is hereunto annexed, 
marked B. 

3d. The plaintiff offered in evidence resolutions passed by 
the General Assembly of said State, at their session, January, 
1841, a copy of which is hereunto annexed, marked C. 

4th. The plaintiff then offered in evidence the memorial ad- 
dressed to said Assembly, at said session, by Elisha Dillingham 
and others, a copy of which is hereunto annexed, marked D. 

5th. The plaintiff offered evidence to prove that, in the last 
part of the year 1840, and in the year 1841, associations were 
formed in many, if not in all, the towns in the State, called 
“Suffrage Associations,” the object of which was to diffuse in- 
formation among the people upon the question of forming a 
written republican constitution, and of extending the right of 
suffrage. ‘T’o prove this, he offered the officers and members of 
said associations, also the declaration of principles of said asso- 
ciations, passed February 7. 1841, and the proceedings of a 
meeting thereof on the 13th day of April, 1841; and also offered 
witnesses to prove that a portion of the people of this State 
assembled at Providence, on the 17th day of April, 1841, under 
acall from the Rhode Island Suffrage Association, to take into 
consideration certain matters connected with the existing state 
of suffrage in said State, and to prove the proceedings of said 
meeting ; and this he offered to prove by the testimony of the 
chairman of said meeting, and the clerk of the same, and of 
other persons present thereat; all of which proceedings and 
declaration, resolutions, &c., are hereunto annexed, marked E. 

6th. The plaintiff offered to prove that, on the 5th day of 
May, A. D. 1841, a mass convention of the male inhabitants 
of this State, consisting of four thousand and upwards, of the 
age of twenty-one years and upwards, met at Newport, in said 
State, in pursuance of notice for that purpose ; whereat, among 
other things, it was resolved by said convention as follows : 
(See copy of said resolutions hereunto annexed, marked F.) 

7th. The plaintiff offered to prove that the said mass con- 
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vention at Newport aforesaid adjourned their meeting from 
said 5th day of May to the 5th day of July, 1841, to Proyj. 
dence, in said State, at which place and time last mentioned 
said convention reassembled, consisting of six thousand persons 
and upwards, of the age of twenty-one years and upwards, the 
same being the free male inhabitants of said State, when and 
where, among other things, it was resolved by said convention 
as follows: (See copy of said resolutions hereunto annexed, 
and marked G.) 

8th. The plaintiff offered in evidence certain resolutions of 
the General Assembly of said State, passed at their May session, 
1841; alsoa certain bill (or act) presented by a member of said 
Assembly, at the same session, and the proceedings of said 
Assembly thereupon, copies of which are hereunto annexed, 
marked H a, H b. 

9th. The plaintiff offered in evidence the minority report 
from the Committee on the Judiciary upon the bill or act men- 
tioned in the eighth offer, made to said General Assembly at 
their June session, A. D. 1841, and the action of said General 
Assembly thereupon, copies of which are hereunto annexed, 
marked I a, I b. 

10th. The plaintiff offered to prove that the said State com- 
mittee, by virtue of the authority in them vested by the said 
mass convention, notified the inhabitants of the several towns, 
and of the city of Providence, in this State, to assemble together 
and appoint delegates to a convention, for the purpose of fram- 
ing a constitution for this State aforesaid, and that every 
American male citizen, twenty-one years of age and upwards, 
who had resided in this State as his home one year preceding 
the election of delegates, should have the right to vote for del- 
egates to said convention, to draft a constitution to be laid 
before the people of said State; and that every thousand in- 
habitants in the towns in said State should be entitled to one 
delegate, and each ward in the city of Providence to three del- 
egates, as appears by the following request duly published and 
proclaimed ; also an address from said committee to the people 
of the State. See the copies of said request and address, here- 
unto annexed, and marked J a, J b. 

llth. The plaintiff offered to prove that the said notice, re- 
quest, or call was duly published and promulgated in public 
newspapers printed and published in said State, and by hand- 
bills which were stuck up in the public houses, and at various 
other places of public resort, in all the towns, and in every 
ward in the city of Providence, in said State. 

12th. The plaintiff offered to prove, that, at the adjourned 
mass convention aforementioned as held at Providence, in said 
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state, on the 5th day of July, A. D. 1841, the people of the 
State then present did by vote duly taken enlarge said State 
committee by the addition of the following-named persons, all 
citizens of this State, to wit: — 

Providence County, Henry L. Webster, Philip B. Stiness, 
Metcalf Marsh. 

Newport County, Silas Sissons. 

Bristol County, Abijah Luce. 

Kent County, John 8. Sheldon. 

Washington County, Wager Weeden, Charles Allen. 

13th. The plaintiff offered to prove that, at the meeting of the 
gid State committee, on the 20th day of July, 1841, at Prov- 
jdence aforesaid, when the said notice, request, or call was 
ordered, the following members of said committee were present, 
and approved of the aforesaid call, and of all the proceedings 
then had, to wit: Samuel H. Wales, Henry L. Webster, 
Benjamin Arnold, Jr., Welcome B. Sayles, Metcalf Marsh, 
Philip B. Stiness, Dutee J. Pearce, Silas Sissons, Benjamin M. 
Bosworth, Abijah Luce, Sylvester Himes. 

14th. The plaintiff then offered to prove that, in the month 
of August, 1841, citizens of this State, qualified as aforesaid, did 
meet in their several towns, and in the several wards in the said 
city of Providence, and made choice of delegates, in conform- 
ity with said notice, to meet in convention to form a draft of 
a constitution to be laid before the people of this State; and he 
offered the chairman presiding at said meetings, and the persons 
acting as clerks of the same, the votes or ballots then and there 
cast by the persons voting thereon, and of the persons then 
and there voting, to prove the aforesaid facts, and to prove the 
number of citizens so voting. 

15th. The plaintiff offered to prove that the said delegates did 
meet in convention, in said city of Providence, in the month 
of October, 1841, and drafted a constitution, and submitted it 
to the people of said State for their examination, and then ad- 
journed, to meet in said city of Providence, in the month of 
November, A. D. 1841; and he offered to prove this by the pro-- 
duetion of the original minutes, or records, of the proceedings 
of said convention, verified by the oaths of the presidents and 
secretaries thereof, and of divers persons attending the same, as 
members thereof, or delegates thereto. 

16th. The plaintiff offered to prove that, in pursuance of said 
adjournment, the said delegates did again meet in convention, 
in said Providence, in said month of November, and then com- 
pleted the draft of the following constitution, (a copy of which 
is hereunto annexed marked K,) and submitted the same to the 
people of said State for their adoption or rejection, recommend- 
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ing them to express their will on the subject, at meetings to be 
duly presided over by moderators and clerks, and by writing their 
names upon their tickets, and to be holden in their several towns 
and in the several wards of the city of Providence, on Monday, 
the 27th day of December, and on the two next successive days ; 
and that any person entitled to vote, who, from sickness or 
other cause, might be unable to attend arid vote in the town or 
ward meeting on the days aforesaid, might write his name on 
a ticket, and obtain the signature upon the back of the same, 
us a witness thereto, of a person who had given in his vote, 
which tickets were in the following form, to wit : —“I am an 
American citizen, of the age of twenty-one years, and have m 
permanent residence, or home, in this State; I am (or not) 
qualified to vote under the existing laws of this State. I vote 
(for or against) the constitution formed by the convention 
of the people assembled in Providence, and which was proposed 
to the people by said convention on the 18th day of Novem- 
ber, A. D. 1841”; which votes the moderator or clerk of any 
town or ward meetings should receive on either of the three 
days succeeding the three days before named; and which he 
offered to prove by the production of said original minutes and 
records as aforesaid, verified as aforesaid, and by the testimony 
of said persons aforesaid, and by the 14th article of said con- 
stitution. 

17th. The plaintiff offered to prove that meetings were held 
in the several towns, and wards of the city of Providence afore- 
said, and on the days aforesaid, for the purposes aforesaid, in 
pursuance of the requirements of said constitution; and the 
said moderators and clerks did receive, on said three successive 
days, such votes of persons qualified as aforesaid, and then care- 
fully kept and made registers of all the persons voting, which, 
together with the tickets given in by the voters, were sealed 
up and returned by said moderators and clerks, with certificates 
signed and sealed by them, to the secretary of said convention, 
to be counted and declared at their adjourned meeting, on the 
12th day of January, A. D. 1842; all of which he offered to 
prove by the testimony of the several moderators presiding at 
said meeting, and of the clerks of the same, and of the secre- 
taries of said convention, and by the production of the original 
votes or ballots cast or polled by the persons then and thete 
voting, the original registers of all said persons so voting, and 
the said certificates, signed and sealed as aforesaid, verified by 
the oaths of said moderators and clerks. 

18th. The plaintiff offered to prove that the said convention 
of delegates did meet in said Providence, on the said 12th day 
of January, 1842, and did then and there count the said votes; 
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and the said convention thereafterwards, on the said 13th day 
of said January, did pass the preamble and resolutions follow- 
ing. to Wit: — 
oe Whereas, by the return of the votes upon the constitution 
oposed to the citizens of this State by this convention, the 
isth day of November last, it satisfactorily appears that the 
citizens of this State, in their original sovereign capacity, have 
ratified and adopted said constitution by a large majority ; and 
the will of the people, thus decisively made known, ought to 
be implicitly obeyed and faithfully executed. | 

“ We do therefore resolve and declare that said constitution 
rightfully ought to be, and is, the paramount law and constitu- 
tion of the State of Rhode Island and Providence Plantations. 

“And we further resolve and declare, for ourselves, and in 
behalf of the people whom we represent, that we will estab- 
lish said constitution, and sustain and defend. the same by all 
necessary means. 

“Resolved, That the officers of this convention make proc- 
lamation of the return of the votes upon the constitution, and 
that the same has been adopted and become the constitution of 
this State ; and that they cause said proclamation to be pub- 
lished in the newspapers of the same. 

“Resolved, That a certified copy of the report of the com- 
mittee appointed to count the votes upon the constitution, and 
of these resolutions, and of the constitution, be sent to his Ex- 
cellency the Governor, with a request that he would communi- 
cate the same to the two houses of the Genetal Assembly.” A 
copy of which resolutions and proceedings is annexed, marked 
Le. 

And he further offered to prove that the same was sent to 
sid Governor, and by him communicated to the said Gen- 
eal Assembly, and by them laid on the table; and that, by a 
subsequent resolution of the House of Representatives in said 
General Assembly, the further consideration thereof was indef- 
initely postponed. Ail these matters he offered to prove by 
the production of the original minutes or records of the conven- 
tion aforesaid, verified by the oaths of the president, vice-presi- 
dents, and secretaries thereof ; by the report of the committee 
sppointed by said convention to count said votes, verified by 
the certificate of the secretaries of said convention, and by the 
vaths of the members of said committee, and by the certificate 
@ Henry Bowen, Secretary of State under the then acting 
government, and of Themas A. Jenks, one of the clerks of the 
hen House of Representatives. And he further offered to 
prove, that, at the same session of said Assembly, a member of 
le House of Representatives submitted to that body, for their 
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action, a resolution referring all the matters connected with the 
formation and adoption of the aforesaid constitution to a select 
committee, with instructions to them to ascertain and report the 
number of votes cast, and the number of persons voting for the 
same, with full power to send for persons and papers; which 
resolution was rejected by said House of Representatives, as 
appears by copies of the records of the said House for said ges. 
sion, hereunto annexed, and marked L a, and the exhibit here- 
unto annexed, marked L b, and the testimony of witnesses, 

19th. The plaintiff then offered to prove that the officers of 
said convention did make the proclamation required by the said 
resolution of the said convention ; and he offered to prove this 
by a copy of said. proclamation, certified by said officers, the 
oaths of said officers, and‘ the testimony of other witnesses. 
See form of proclamation annexed, marked X. 

20th. The plaintiff then offered to prove that the said con- 
stitution was adopted by a large majority of the male people of 
this State, of the-age of twenty-one years and upwards, who 
were qualified te vote under said constitution, and also adopted 
by a majority of the persons entitled to vote for general officers 
under the then existing laws of the said State, and according to 
the provisions thereof ; and that so much of the same as relates 
to the election of the officers named in the sixth section of the 
fourteenth article of said constitution, on the Monday before 
the 3d Wednesday of April, A. D. 1842, to wit, on the 18th 
day of said April, and all the other parts thereof on’ the first 
Tuesday of May, 1842, to wit, on the 3@ day of said*May, and 
then and there became, and was, the rightful and legal consti- 
tution of said State, and paramount law of said State ; and this 
he offered to prove by the production of the original votes or 
ballots cast or polled by the persons voting for or against the 
adoption of said constitution, by the production of the original 
registers of the persons so voting, verified by the oaths of the 
several moderators and clerks of the meetings held for such 
votings, by.the testimony of all the-persons so voting, and by 
the said constitution. 

Zlst. ‘The plaintiff produced a copy of said constitution, veri 
fied by the certificates of Joseph Joslin, president of said con- 
vention of delegates elected and assembled as aforesaid, and for 
the purposes aforesaid, and of Samuel H. ‘Wales, one of the 
vice-presidents, and of John S. Harris and William Smith, 
secretaries of the same; and offered the said Joslin; Wales, 
Harris, and Smith as witnesses to prove the truth of the mat- 
ters set forth in said certificates; which said copy, upon the 
proof aforesaid, he claimed to be.a true and authenticated copy 
of said constitution, and which constitution he claimed toe 
the paramount law of the said State. 
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92d. The plaintiff offered to prove, that, by virtue of, and 
ig conformity with, the provisions of said constitution, so 
pted as aforesaid, the people of said State entitled to vote for 
officers, Senators and Representatives, to the General 
Assembly of said State, under said constitution, did meet, in 
town and ward meetings, on the third Wednesday of 

il next preceding the first Tuesday of May, 1842, to wit, 
m the 18th day of April, 1842, and did elect duly the officers 
required by said constitution for the formation of the govern- 
ment under said constitution ; and that said meetings were con- 
qucted and directed according to the provisions of said consti- 


| ation and the laws of said State ; and this he offered to prove 


by the evidence of the moderators and clerks of said meetings, 
and the persons present at the same. 

93d. The plaintiff offered in evidence that the said general 
gficers, to wit, the Governor, Lieutenant-Governor, Secretary 
of State, Senators and Representatives, all constituting the 


| General Assembly of said State under said constitution, did as- 





semble in said city of Providence on the first Tuesday of May, 
4. D. 1842, to wit, on the 3d day of May, 1842, and did then 
wd there organize a government for the said State, in con- 
frmity with the provisions and requirements of said constitu- 
tion, and did elect, appoint, and qualify officers to carry the 
aid constitution and laws into effect ; and, to prove the same, 
he offered exemplified copies of the acts and doings of said 
General Assembly, hereunto annexed, and marked Na, Nb, Nc. 

24th. The plaintiff offered in evidence a duly certified copy 
of that part of the census of the United States for the year 
1840, which applies to the District and State of Rhode Island, 
kc., hereunto annexed, and marked O. 

25th. The plaintiff offered in evidence a certificate signed 
by Henry Bowen, Secretary of State of. the then existing 
government of the State of Rhode Island, &c., showing the 
umber of votes polled by the freemen in said State for ten 
years then last past; a copy of which is hereunto annexed, 
marked P. Also, under the same certificate, an act marked Q, 
jurporting to establish martial law. 

26th. And the plaintiff offered in evidence an authenticated 
wpy of an act of the General Assembly under the charter gov- 
ment, passed at their June session, A. D. 1842, entitled 
“An Act to provide for calling a Convention of the People,” 
e.,and an act in amendment thereto; which said copy is 
lreunto annexed, marked Q a. And also a copy of 
tom the records of the House of Representatives (under said 
‘Pvernment)}, at their March session, A. D. 1842, hereunto an- 
xed, marked R. 
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Whereupon, the counsel for the plaintiff requested the cour 
to charge-the jury, that, under the facts offered in evidence by 
the plaintiff, the constitution and frame of government pre 
adopted, and established in the manner and form set forth and 
shown thereby was, and became thereby, the supreme law of 
the State of Rhode Island, and was in full force and effect, as 
such, during the time set forth in the plaintiff's writ and declg- 
ration, when the trespass alleged therein was committed bv the 
defendants, as admitted in their pleas. 

That a majority of the free white male citizens of Rhode 
Island, of twenty-one years and upwards, in the exercise of the 
sovereignty of the people, through the forms and in the man- 
ner set forth in said evidence, offered to be proved by the 
plaintiff, and in the absence, under the then existing frame of 
government of the said State of Rhode Island, of any provision 
therein for amending, altering, reforming, changing, or abolish- 
ing the said frame of government, had the right to reassume 
the powers of government, and establish a written constitution 
and frame of a republican form of government ; and that having 
so exercised such right as aforesaid, the preéxisting charter 
government, and the authority and the assumed laws under 
which the defendants in their plea claim to have acted, became 
null and void and of no effect, so far as they were repugnant 
to and conflicted with said constitution, and are no justifica- 
tion of the acts of the defendants in-the premises. 

And the court, pro forma, and upon the understandings of 
the parties to carry up the rulings and exceptions of the said 
court to the Supreme Court of the United States, refused to 
give the said instructions, or to admit in ,evidence the facts 
offered to be proved by the plaintiff, but did admit the testi- 
mony offered to be proved by the defendants ; and did rule that 
the government and laws, under which they assume in their 
plea to have acted, were in full force and effect as the frame of 
government and laws of the State of Rhode Island, and did 
constitute a justification of the acts of the defendants, as set 
forth in their pleas. 

To which refusals of the court so to instruct the jury as 
prayed for, as well as to the instructions so as aforesaid given 
by the court to the jury, the plaintiff, by his counsel, excepted, 
and prayed the exceptions to be allowed by the court. And 
after the said instructions were so refused, and so given as 
aforesaid, the jury withdrew, and afterwards returned their ver- 
dict for the defendants. 

And inasmuch as the said several matters of law, and the 
said several matters of fact, so produced and given in evidence 
on the part of the said plaintiff and the said defendants, and by 
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their counsel insisted on and objected to in manner as afore- 
gid, do not appear by the record and verdict aforesaid; the 
gid counsel for the plaintiff did then and there propose the 
sforesaid exceptions to the said refusals and opinions of said 
court, and requested them to put the seal of said court to this 
pill of exceptions, containing the said several matters so pro- 
duced and given in evidence for the party objecting as afore- 
a thereupon the judges of the aforesaid court, at the re- 
quest of the counsel for the party objecting, did put their said 
gal to this bill of exceptions, the same being found to be true, 
pursuant to the law in such cases provided, at the term of said 
court and the trial aforesaid. 
Joseru Srory. [sea..| 


The papers referred to in the above bill of exceptions, and 
made a part of it, were so voluminous that it is impossible to 
insert them. They constituted a volume of 150 pages. 


The case was argued by Mr. Hallett and Mr. Clifford, for 
the ‘plaintiff in error, although the brief was signed by Mr. Tur- 
ner, Mr. Hallett, Mr. R. J. Walker, and Mr. Clifford. On the 
part of the defendant in error, it was argued by Mr. Whipple 
and Mr. Webster. 


The brief filed on behalf of the plaintiff in error recited the 
facts contained in the bill of exceptions and documents attach- 
ed thereto, in chronological order, and concluded thus : — 


Points. 


And upon these facts the plaintiff in error will maintain, that, 
by the fundamental principles of government and of the sov- 
ereignty of the people acknowledged and acted upon in the 
United States, and the several States thereof, at least ever since 
the Declaration of Independence in 1776, the constitution and 
frame of government prepared, adopted, and established as 
above set forth was, and became thereby, the supreme funda- 
mental law of the State of Rhode Island, and was in full force 
and effect, as such, when the trespass alleged in the plaintiff's 
writ was committed by the defendants. 

That this conclusion also follows from one of the foregoing 
fundamental principles of the American system of government, 
which is, that government is instituted by the people, and for 
the benefit, protection, and security of the people, nation, or 
community. And that when any government shall be found 
inadequate or contrary to these purposes, a majority of the 
community hath an indubitable, inalienable, and indefeasible 
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right to reform, alter, or abolish the same, in such manner ag 
shall be judged most conducive to the public weal. 

But that, in the case at bar, the argument is sufficient, even 
should it limit the right (which the plaintiff disclaims) to a 
majority of the voting people, such majority having, in fact, 
adopted and affirmed the said constitution of Rhode Island. 

To sustain this general view, the following proposition js 
submitted as the theory of American government, upon which 
the decision of this cause must depend. 

The institution of American liberty is based upon the princi- 
ples, that the people are capable of self-government, and have: 
an inalienable right at all times, and in any manner they please, 
to establish and alter or change the constitution or particular 
form under which that government shall be effected. This js 
especially true of the several States composing the Union, sub- 
ject only to a limitation provided by the United States Consti- 
tution, that the State governments shall be republican. 

In order to support this proposition, we have to establish the 
following points : — 

ist. That the sovereignty of the people is supreme, and may 
act in forming government without the assent of the existing 
government. 

2d. That the people are the sole judges of the form of gov- 
ernment best calculated to promote their safety and happiness. 

3d. That, as the sovereign power, they have a right to adopt 
such form of government. 

Ath. That the right to adopt necessarily includes the right 
to abolish, to reform, and to aher any existing form of govern- 
nent, and to substitute in its stead any other that they may 
judge better adapted to the purposes intended. 

Sth. That if such right exists at all, it exists in the States 
under the Union, not as a right of force, but a right of sover- 
eignty ; and that those who oppose its peaceful exercise, and 
not those who support it, are culpable. 

6th. ‘That the exercise of this right, which is a right original, 
sovereign, and supreme, and not derived from any other hwnan 
authority, may be, and must be, effected in such way and man- 
ner as the people may for themselves determine. 

7th. And more especially is this true in the case of the then 
subsisting government of Rhode Island, which derived no 
power from the charter or from the people to alter or amend 
the frame of government, or to change the basis of representa- 
tion, or even to propose initiatory measures to that end. 

Upon the foregoing hypothesis, then, the following questions 
arise : — 


lst. Had the people of Rhode Island, in the month of De- 
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camber, 1841, without the sanction or assent of the Legisla- 
ure, a right to adopt a State constitution for themselves, that 
constitution establishing a government, republican in form, 
githin the meaning of the Constitution of the United States? 
9d. Was the evidence of the adoption by the people of 
Rhode Island of such a constitution, offered in the court below 
by the plaintiff in this cause, competent to prove the fact of 
the adoption of such constitution ? 
3d. Upon the issuing of the proclamation of the convention, 
by which it had been declared duly adopted, namely, on the 
(3th day of January, 1842, and the acts under it, did not that 
constitution become the supreme law of the State of Rhode 
d? 
iT these questions are answered in the negative, then the 
theory of American free governments for the States is unavail- 
able in practice. 

If they be answered in the affirmative, then the consequences 
which necessarily follow are, — 

Ist. The charter government was, tpso facto, dissolved by 
the adoption of the people’s constitution, and by the organiza- 
tion and proceedings of the new government under the same. 

9d. Consequently, the act of March, 1842, “in relation to 
offences against the sovereign power of‘the State,” and the act 
“declaring martial law,” passed June 24, 1842, were both 
void. 

3d. The act of June, 1842, being void, affords no justifica- 
tion of the acts complained of in the plaintiff's declaration. 

4th. Those acts, by the common law, amount to trespass, 
the facts being admitted by the defendants. 

It has already been said that Mr. Hallett alone argued the 
case on behalf of the plaintiff in error, but the Reporter is much 
ata loss how to give even a skeleton of the argument, which 
lasted for three days, and extended over a great variety of mat- 
te. The following points were discussed, and authorities 
read. 

Ist. What is a state? 

Sydney on Government, pp. 15, 24, 349, 399; Locke on 
Government, B. 2, ch. 8, $$ 95, 96, &c.; Burgh’s Pol. Dis., 
Vol. I. pp. 3, 4,6; Vattel, L. N., p. 18; Virginia Convention, 
1776; Wilson’s Works, Vol. I. pp. 17, 304, 305; Federalist, 
No. 39, p. 150; 2 Dall. Rep. 419, 463, 464; 3 Dall. Rep. 93, 94; 
1 Tuck. Bl. Com., App., p. 10; 1 Story’s Com. on Const., p. 193, 
§ 208; 1 Elliott’s Deb., Gilp. ed., p. 65. 

2d. Who are the people? 

The early political writers indiscriminately use the words 
community, society, state, nation, body of the community, and 
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great body of the people, to express the same idea, and some. 
times the words the governed are used in the same sense. 

Sydney on Government, ch. 1, 2,3; Locke on-Gove 
B. 2, ch. 8, $$ 95 et seq., ch. 13, &c.; Burgh’s Pol. Dia, 
Vol. L ch. 2, 3, Vol. III. pp. 276-278; Vattel, L. N., p. 18; 
Virginia Convention, 1775, pp. 16,-27, 42, 78; Declaration of 
Amer. Ind., &c.; Trevett v. Weeden, Varnum’s Argument in 
1787 ; Wilson’s Works, Vol. I. pp. 17, 20, 25, 417, 420, Vol. I. 
p- 128, Vol. LIL p. 291; Federalist, Nos. 1, 7, 14, 21, 22, 39, 
40, 63 ; Virginia Convention, 1788, pp. 46, 57, 58, 64, 65, 67~ 
70, 79, 87, 95, &c.; 2 Dall. Rep. 448, 449, 452, 454, 45g 
470 — 472; 3 Dall. Rep. 86, 92-94; 1 Tuck. Bl: Com., Pt..1, 
note at p. 89, App., pp. 4, 9, 87; 1 Cranch, Rep. 176 ; Helvidiug, 
p. 78 (by Mr. Madison); Rayner’s Life of Jefferson, 377, 378; 
John Taylor, of Car., pp. 4, 412, 413, 519, 447 ; Rawle on the 
Const., pp. 14-17. 

He cites Vattel, and uses the word people in the same sense 
Vattel had used the word state. 

4 Wheaton’s Reports, p. 404; Story’s Com. on the Const., 
Vol. L., B. 2, $$ 201-204, &c.; Virginia Convention, 1829, 
1830 ; Debates in Congress, (Michigan,) Reg. Deb., Vol. XIII. 
Pt. 1; Everett’s Address, Jan. 9, 1836 ; Burke’s Report. 

All the American political writers, é&c., use the term 
to express the entire numerical aggregate of the community, 
whether state or national, in contradistinction to the govern- 
ment or legislature. 

Mr. Burke, in his Report, cited above, says, that “the 
(political) people include all free white male persons of the age 
of twenty-one years, who are citizens of the state, are of sound 
mind, and have not forfeited their right by some crime against 
the society of which they are members.” 

3d. Where resides the ultimate power or sovereignty ? 

Sydney on Government, pp. 70, 349, 436; Locke on Gov- 
ernment, p. 316; Burgh’s Pol. Dis., Vol. I. pp. 3, 4, 6, Vol. IIL. 
pp. 277, 278, 299, 447; Paine’s Rights of Man, p. 185; Roger 
Williams on Civil Liberty ; Virginia Convention of 1775; Dec. 
of Amer. Ind.; Wash. Farewell Address; Trevett v. Weeden, 
Varnum’s Argument; Wilson’s Works, Vol. I. pp. 17, 21, 25, 
415, 417, 418, 420, Vol. II. p. 128, Vol. III. pp. 277, 278, 299; 
447; Federalist, No. 22, p. 87, No. 39, p. 154, No. 40, p. 158, 
No. 46, p. 188; Virginia Deb. of 1788, pp. 46, 65, 69, 79, 187, 
230, 248, 313; Chisholm v. Georgia, 2 Dall. Rep. 448 (Iredell), 
454, 457, 458 (Wilson), 470 — 472 (Jay), 304 (Patterson) ; Van- 
horne’s Case, 3 Dall. Rep. 93 (Iredell); Doane’s Case, 3 Dall. 
Rep. 93 (Iredell); 1 Tuck. Bl. Com., App., pp. 4, 9, 10; 
1 Cranch, Rep. 176; Rayner’s Life of Jefferson, pp. 377, 378; 
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lor, .of .Car., . 412, 413, 489, 490; 4 Wheaton’s 
soon 404 (Marshall) ; Rawle on the Const., p. 17; 1 Story’s 
Com. on the Const., pp. 185, 186,194, 195,198 — 300 ; Vir- 
ginia Oonvention of 1829, 1830; Admission of Michigan 
(Buchanan, Benton, Strange, Brown, Niles, King, Vanderpoel, 
Toucey );, Everett's Address, p. 4; 4 Elliott’s Deb. 223; R. 1. 
Declaration of Rights, Art.2and3. 

4th. The right of the people te establish government. 

Sydney, Locke, Burgh (cited ante); Dec. of Amer. Ind. ; 
Wash. Farewell Ad. ; Virginia Convention of 1775 ; Roger Wil- 
jams ; Wilson ; The Federalist; Virginia Deb. of 1778 ; 2 Dall. 
Rep.; 1 Tuck. Bl. Gom., App.; 1 Cranch ; Rayner’s Life of 
Jeflerson ; John Taylor, of Caroline; 4 Wheator’s Reports; 
Rawle on the Constitution; ! Story’s:Com. “on Const ; Vir- 
ginia Convention of 1829, 1830 ; Admission of Michigan ; 2 E1- 
iott’s Debates, 65 (Pat. Henry). } 

6th. The mode in which the right may be exercised. 

The English authors already cited, although they all assert 
the right of the people to change their form of government as 
they please for their own welfare, do-not in any instance come 
nearer to pointing out any specific mode of doing it than by 
saying that ‘“‘they.may meet when and where they please, and 

_of the sovereignty,.or limit the exercise of it.” * 

Sydney on Government, ch. 3, $ 31, p. 399. 

In the Virginia Declaration of June 12, 1776, Art. 3, they 
say it may be done “in such manner as shall be judged most 
conducive to the common weal.” 

Declaration of American Independence ; Wilson’s Works, 
Vol..L pp. 17, 21, 418, 419, Vol. IH. p. 293; Federalist, No. 
21, p. 78, No. 39, p. 154, No. 40, p. 158, No. 43, p. 175; Vir- 
ginia Convention of 1788, 2 Elliott’s Deb., pp. 46, 65, 67; 
2 Dall. Rep., p. 448 (Iredell), p. 464 (Wilson, Jay); 1 Tuck. 
BL.Com., part 1, p. 89, note; Appendix, pp. 92—94; Rayner’s 
Life of Jefferson, pp. 377, 378; 4 Wheaton’s Rep., p. 404 
(Marshall); Rawle on the Const., p. 17; 1 Story’s Com. on 
the Const., pp. 198, 300, 305, 306; Virginia Convention of 
1829, 1830, p. 195. 

The anti-republican doctrine that legislative action or sanc- 
tion is necessary, as the mode of effecting a change of State 
government, was. broached for the first time, under the Unit- 
ed States government, by one Senator in the debate in Con- 
gress upon the admission of Michigan, December, 1846. See 


esses 


* For the reason, see Madison, 2 Ell. Deb. 95, and Pinckney, 4 Ell. Deb. 319, 
that for our system “we cannot find one express example in the experience of the 
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Congressional Globe ...d Appendix for 1836, 1837. It was op. 
posed in the Senate by Mr. Buchanan, pp. 76, 147, Mr. Ben. 
ton, pp. 78, 79, Mr. Strange, p. 80, Mr. Brown, p. 81, Mr. 
Niles, pp. 82, 83, Mr. King, p. 85; in the House by Mr. Van. 
derpoel, p. 131, Mr. Toucey, p. 185. 

See Kamper v. Hawkins, 1 Virginia Cases, 28, 29, 36, 37, 
46, 47, 50, 51, 57, 58, 62, 64, 65, 67-74. 

The instances of Tennessee, Michigan, Arkansas, and the 
recent case of New York. 

So far as the foregoing authorities are proof of any thing, 
they establish the following positions, viz. :— 

1. That in the United States no definite, uniform mode 
has ever been established for either instituting or changing a 
form of State government. 

2. That State legislatures have no power or authority over 
the subject, and can interfere only by usurpation, any further 
than, like other individuals, to recommend. 

3. That the great body of the people may change their 
form of government at any time, in any peaceful way, and by 
any mode of operations that they for themselves determine to 
be expedient. 

4. That even where a subsisting constitution points out 
@ particular mode of change, the people are not bound to fol 
low the mode so pointed out; but may at their pleasure adopt 
another. 

5. That. where no. constitution exists, and no fundamental 
law prescribes any mode' of amendment, there they must adopt 
a mode for themselves; and the mode they do adopt, when 
adopted, ratified, or acquiesced in by a majority of the people, 
is binding upon all. 

6th. When and by what act does a State constitution be- 
come the paramount law ? 

A constitution, being the deliberate expression of the sov- 
ereign will of the people, takes effect from the time that will is 
unequivocally expressed, in the manner provided in and by the 
instrument itself. 

The Constitution of the United States became the supreme 
law. upon its ratification by nine States, in the mode pointed 
out by the Constitution itself. 

A similar rule of construction has been adopted by the sev- 
eral States ever since. 

Constitution of New York, p. 123 of Amer. Const. ; Pennsyl- 
vania, p. 139; Delaware, p. 157, § 8; Kentucky, p. 241; 
ee p- 300, § 7; Mississippi, p. 316, § 5; Michigan, 
p. 392, ¢ 9. 

This constitution was adopted in convention, May 11, 18365, 
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mitified By the people on the first Monday of October, — a 
-alature ected in fe same month, — held a session in No- 
vember, — organized their judiciary, March, 1836, but were not 
gimitted into the Union until January 26, 1837. Validity has 
heen given to her legislative acts passed in March 1836 ; there- 
fore her constitution took effect as the supreme law, upon its 
atification by the vote of the people, on the first Monday of 
October, 1835. , 

That this constitution was so considered, see speech of Mr. 
fforris, in Gales & Seaton’s Cong. App., p. 68; Mr. Benton, 
wr. King, Mr. Vanderpoel, Mr. 'Toucey, Congressional Globe 


) snd Appendix, 1836-7. 


See also 1 Story’s Com. on Oonst. Judge Nelson says 
({ Virginia Cases, p. 28), — “ It is confessedly the assent of the 
e which gives validity to a constitution.” Judge Henry, 
47; 9 Dane’s Abr., p. 18,$ 8, p. 26, $ 14, p. 22, § Ul, 
when the United States Constitution became binding, p. 38, 
§ 28, p. 41, $ 32, p. 44, $ 35. Bi Bo 
These authorities establish the position, that constitutions 
take effect and become binding from the time of their ratifica- 


' tion by the vote of the people; which, in the language of 


Washington, is of itself ‘‘an explicit and authentic act of the 


| whole people.” 


7th. The difference between a change of government and a 
revolution. 

2 Dall. Rep., 419, 464, 308; Wilsor’s Works, Vol. I. pp. 
383, 384, “A change of government has been viewed,” &c. ; 
hid., pp. 26, 21; Federalist, No. 21 (Hamilton), p. 78, 
No, 39, p. 164, No. 40, p. 158, No. 43, p. 175 (Madison) ; 
Washington’s Farewell Address; the several State constitu- 
tions ; Helvidius (Madison); Rawie on the Const. ; 1 Story’s 
Com. on the Const., p. 300; & Cranch, p. 176 (Marshall); 9 
Dane’s Abr., pp. 67, 68, $ 56. 

All these go to establish the constitutional right of changing 
State forms of government. But the right of revolution, in the 
common and European acceptation of the term; implying a 
change by force, is nowhere sanctioned, so far as individual 
States are concerned, in the Constitution of the United States, 
ifitmay be in that of any of the States. On the contrary, 
as such revolution may involve insurrection and rebellion, as in 
the cases of Massachusetts and Pennsylvania, the Constitution 
of the United States, Art. 1, Sect. 8, $4 14 and 18, makes ex- 
press provision to resist all such force with the whole military 
lore of the nation, if required, and the act of Congress of Feb- 
mary 28, 17°95, for calling out the militia, was passed to carry 
that provision into effect. So that, under the American sys- 
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tem of ‘government, a revolution and a mere peaceful ¢ 
of government are entirely distinct and different things, — one 
being provided for, the other, in effect, guarded against. 

8th. Why a revolution to change the form.of a State goy. 
ernment can never be resorted to within the limits of the United 
States Constitution, while a State remains in the Union. 

The United States Constitution, Art. 4, Sect. 4, provides that 
“the United States shall guarantee to every State in this 
Union a republican form of government, and shall protect each 
of them against invasion, and, on the application of the legis. 
lature or of the executive (when the legislature cannot be 
convened ) against domestic violence.”’ 

Now, therefore, if revolution includes tnsurrection and rebel- 
lion (all of which are attempts to change a subsisting govern- 
ment. by force), then they create that “domestic violence ” 
which is contemplated by the Constitution, and which, by the 
act of 1796, they have by law provided for suppressing. How, 
then, can revolution be resorted to, to change a State goverm- 
ment? With respect to the Constitution of the United States 
the case may, I think, be different. 


As to the decision of State courts. 


The rule applies to cases where the decision of a State court 
has become a rule of property, and to the construction of local 
statutes. Green v. Neal, 6 Pet. 291. It must be a fixed and 
received construction. Shelby v. Guy, 11 Wheat. 361; Gard- 
ner ®. Collins, 2 Pet. 85. 

But the Rhode Island court, in the érial of Governor Dorr 
for treason, refused to consider the people’s constitution, or to 
decide between that and the charter government. They held 
(p. 38) that, “if a government had been set up under what is 
called the people’s constitution, and they had appointed judges 
to give effect to their proceedings, and deriving authority from 
such a source, such a court might have been addressed upon.a 
question like this ; but we are not that court.” 

The rule of State decision does not apply to this case, — 

1. Because it involved no rule of property nor construction 
of a statute enacted by a legislature acknowledged by both 
parties, but related to the existence of a constitution and gov- 
ernment under it. 

2. The court never decided which was the valid constitu- 
tion, but refused to take jurisdiction of that question or to hear 
it at all. 

3. The excitement of the times forms an exception. 

4. It was made a political question, and not a judicial con- 
struction, as far as it entered into the case. 
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Mr. Whipple, for the defendant in error, said’ that.the ques- 
tion to be decided was, whether a portion of the voters of a 
Gtate, either the majority or minority; whenever they choose, 
assembling in mass meeting without any law, or by voting 
where there is no opportunity of challenging votes, may over- 
throw the. constitution and set up a new one? »But he would 
jeave the discussion of general principles to his associate, and 

e himself to:the more minute facts of the case. 

The court below ruled out the evidence offered by the plain- 

tiffin error. Were they right? ‘They offered: parol proof of 
anew constitutiop, which was said to have been adopted by 
an out-door proceeding, not recognized by any law. No paral- 
jel carr be found to this case in any government, the freest 
that ever existed, where it was attempted by such a sum- 
mary proceeding to bind all those who had no participation 
in it. 
” The charter-and laws of Rhode Island were liberal and even 
radical. It was eminently a government of the people. (Mr. 
Whipple here went into a particular examination of the charter 
and laws to illustrate this point.) The usage has been always 
for the legislature to receive and act upon petitions for exten- 
sion of the right of suffrage, and this usage constitutes the law. 
All changes must originate with the legislature. 

The following proposition is true, viz. : —'That no resistance 
to law is to be countenanced, unless in case of oppression irre- 
mediable otherwise. Was this the case here? Difficulties 
had existed for thirty years in the way of framing a constitu- 
tion, not consisting in an electoral vote, but im the basis of 
representation. ‘Towns had grown up and claimed a greater 
share in representation in the legislature. But in conventions, 
the allotment of representatives was according to the scale of 
representation then existing in the legislature, and they kept 
things just as they were. Power remained in the same hands. 
In January, 1841, the legislature passed resolutions calling a 
convention, organized upon the same basis upon which it stood 
itself, and on the 7th of February 1841, the Suffrage Associa- 
tion adopted a declaration of principles, one of which was as 
follows, viz. : — 

“ Resolved, That whenever a majority of the citizens of this 
State who are recognized as citizens of the United States 
shall, by delegates in convention assembled, draft a constitu- 
tion, and the same shall be accepted by their constituents, it 
will be, to all intents and purposes, the law of the State.” 

Yet in the petition upon which the legislature acted it is 
said,‘ Your petitioners would not take the liberty of sug- 
gesting to your honorable body any course which should be 
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pursued, but would leave the whole affair.in your hands, trust- 
ing to the good sense and discretion of the General Assembly,” 

And yet, within a fortnight after the legislature had provided 
for a convention, in conformity with ¢his pet{tion, these same 
persons took the affair into their own hands, and issned the 
declaration of principles above mentioned. Was there.ever a 
case where a legislature submitted alterations of a constitution 
to be voted upon by any other than qualified voters? And 
yet Rhode Island did more than this. By the resolutions of 
January, 1841, she permitted every male inhabitant -to yote 
upon the adoption of the constitution which might pe-pro- 
posed. (Mr. Whipple here read and commented on many 
documents, to show that the friends of the “ people’s constity- 
tion” only wanted to get ahead of the legislative convention, 
and that of course there was ho cage of irremediable oppres- 
sion. 

The “ declaration of principles” above-mentioned is founded 
upon the idea, that the people can change the. constitution 
whenever they choose to do so, according to the resolution 
above quoted ; and yet the thirteenth article of the Dorr con- 
stitution says that all propositions to amend -the -constitution 
must originate in the legislature, and then ‘be ratified by .the 
people. Although our amended constitutiqn gave to the.peti- 
tioners all they asked, yet they voted against it-when Aefore 
the people for adoption, and it was rejected by a-small majori- 
ty. (Mr. Whipple here commented on the irregularities in 
voting upon the adoption of the Dorr constitution. ) 

It has been contended by-the opposite counsel, that they had 
a right, in the court below, to prove, by parol, the adoption of 
their constitution ; that every male inhabitant over twenty-one 
years of age has a natural right to vote; that their votes are 
binding upon the government; that their government had a 
right to-take the military arsenal by force ; and that this court 
has a right to decide that our government, now and always 
represented in Congress, was not a legitimate government. 

‘There is no such thing as a natural right to vote. ‘There 
are three classes of rights : natural, such as those recognized in 
the Declaration of Independence ; civil, such as-the rights of 
property ; and political rights. Society has nothing to do with 
natural rights except to protect them. Civil rights belong 
equally to all. NHvery one has the right to acquire property, 
and even in infants the laws of all governments presarve this. 
But political rights are matters of practical utility. A right to 
vote comes under this class. If it was a natural.right, it would 
appertain to every human being, females.and minors. Even 
the Dorr men excluded all under twenty-one, and those who 
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pad not resided within the State during a year. But if the 
State has the power to affix any limit at all to the enjoyment 
of: this right, then the State must be the sole judge of the ex- 
sent of such restriction. It can confine the right of voting to 
freeholders, as well as adults or residents for a year. ‘The 
poasted power of majorities can only show itself under the law, 
and not against the law, in any government of laws. It can 
only act upon days and in places appointed by law. 

But it is urged by the opposite counsel, that the great doc- 
trine of the sovereignty of the people, and their consequent 

wer to alter the constitution whenever they choose, is the 
American doctrine, in opposition to that of the Holy Alliance of 
Europe, which proclaims that all reforms must emanate from 
the throne. Let us examine this so-called American doctrine. 
[say that a proposition to amend always comes from the leg- 
jslative body. (Mr. Whipple here examined, seriatim, the 
Constitution of the United States, and the constitutions of each 
State, to show that this principle ran through the whole of 
them. 

eck at the subject in another aspect. In Congress each 
House must agree, and even then the President may veto a 
pill. Sixteen millions of people in the large States may be in 
favor of amending the Constitution, but their will may be 
thwarted by four millions in the small States. What then be- 
comes of this vaunted American doctrine of popular sovereignty, 
acting by majorities? There is no such thing in the United 
States as a forcible revolution. The Constitution forbids it. 
The framers of it gave to the federal government power to 
put down a rebellion, because they saw that remedies for all 
grievances were provided by law. 


Mr. Webster, on the same side.-: 


This is an unusual case. During the years 1841 and 1842, 
great agitation existed in Rhode Island. In June, 1842, it sub- 
sided. ‘The legislature passed laws for the punishment of of- 
fenders, and declared martial law. The grand jury indicted 
Dorr for treason. His trial came on in 1844, when he was 
convicted and sentenced to imprisonment for life. Here is a 
suit in which the opposite counsel say that a great mistake has 
happened in the courts of Rhode Island; that Governor King 
should have been indicted. They wish the governor and the 
rebel to change places. If the court can take cognizance of 
this question, which I do not think, it is not to be regretted 
that it has been brought here. It is said to involve the fun- 
damental principles of American liberty. This is true. It is 
always proper to discuss these, if the appeal be made to reason. 

3% 
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and not to the passions. ‘There are certain principles of liberty 
which have existed in other countries, such as life, the right of 
property, trial by jury, &c. Our ancestors brought with them 
all which they thought valuable in England, and left behing 
them all which they thought were not. Whilst colonies, they 
sympathized with Englishmen in the Revolution of 1688, 
There was a general rejoicing. But in 1776 the American 
people adopted principles more especially adapted to their con- 
dition. They can be traced through the Confederation and the 
present Constitution, and our principles of liberty have now be- 
come exclusively American. They are distinctly marked. We 
c ed the government where it required change ; where we 
found a good one, we left it. Conservatism is visible througk- 

out. Let me state what I understand these principles to be. 
The first is, that the people are the source of all political 
power. Every one believes this. Where else is there any 
power? There is no hereditary legislature, no large property, 
no throne, ao primogeniture. Every body may buy and sell, 
There is an equality of rights. Any one who should look to 
any other source of power than the people would be as much 
out of his mind as Don Quixote, who imagined that he saw 
things which did not exist. Let us all adimit that the people 
are sovereign. Jay said that in this country there were many 
sovereigns and no subject. A portion of this sovereign power 
has been delegated to government, which represents and speaks 
the will of the people as far as they chose to delegate their 
power. Congress have not all. The State governments have 
not all. The Constitution of the United States does not speak 
of the government. It says the United States. Nor does it 
speak of State governments. It says the States; but it recog- 
nizes governments as existing. 'The people must have repre- 
sentatives. In England, the representative system originated, 
not as a matter of right, but because it was called by the king. 
The people complained sometimes that they had to send up 
burgesses. At last there grew up a constitutional representa- 
tion of the people. In our system, it grew up differently. It 
was because the people could not act in mass, and the right to 
choose a representative is every man’s portion of sovereign 
power. Suffrage is a delegation of political power to some in- 
dividual. Hence the right must be guarded and protected 
against force or fraud. That is one principle. Another is, 
that the qualification which entitles a man to vote must he 
prescribed by previous laws, directing how it is to he exa 
cised, and also that the results shall be certified to some centyal 
power so that the yote may tell. We know no other principle, 
go beyond these, you go wide of the American track 
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inciple is, that the people often limit their government ; 
another, that they often limit themselves. They secure them- 
selves against- sudden changes by mere majorities. The fifth 
article of the Constifution of the United States is a clear proof 
ef this. ‘The necessity of having a concurrence of two thirds 
of both houses of Congress to propose amendments, and of 
their subsequent ratification by three fourths of the States, 
gives no countenance to the principles of the Dorr men, be- 
cause the people haye chosen so to limit themselves, All 
qualifications which persons are required to possess before they 
can be eleeted are, in fact, limitations upon the power of the 
electors ; and so are rules requiring them to vote only at par- 
ticular-times and places. Qur American mode of government 
does not.draw any power from tumultyous assembJages. If 
any thing is.established in that way, it is deceptive. It is true 
that at the Revolution governments were forcibly destroyed. 
But.wzhat did the people then do? They got together and 
took the necessary steps to frame new governments, as they 
did in England when James the Second abdicated. William 
asked Parliament to assemble and provide for the gase. It was 
g revolution, not because there was a change in the person of 
the sovereign, but because there was a hiatus which must be 
filled. It has been said by the opposing counsel, that the peo- 
ple can get together, call themselves so many thoysands, and 
establish whatever government they please. But others must 
have the same right. We have then a stormy South Ameri- 
can liberty, supported by arms to-day and crushed by arms to- 
morrow. Our theory places a beautifyl face on liberty, and 
makes it powerful for good, producing no tumults, When it is 
necessary to ascertain the will of the people, the legislature 
must provide the means of ascertaining it. The Constitution 
of the United States was established in this way. It was rec- 
ommended to the States to send delegates to a convention. 
They did so. Then it was recommended that the States 
should ascertain the will of the people. Nobody suggested any 
other mode. 

The opposite counsel have cited the examples of the different 
States in which constitutions have been altered, Only two 
provided for conventions, and yet conventions have been held 
many of them. But how? Always these conventions were 
called together by the legislature, and no single constitution 
has ever been altered by means of a convention gotten up by 
mass meetings. ‘There must be an authentic mode of ascer- 
taining the public will somehow and somewhere. If not, it is 
a government of the strongest and most numerous. It is said, 
that, if the legislature refuses to call a convention, the case then 
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resembles the Holy Alliance of Europe, whose doctrine it Was 
that all changes must originate with the sovereign. But there 
is no resemblance whatever. I say that the will of the people 
must prevail, but that there must be some mode of finding out 
that will. The people here are as sovereign as the crowned 
heads at Laybach, but their will is not so easily discovered, 
They cannot issue a ukase or edict. In 1845, New York 
passed a law recommending to the people to vote for delegates 
to a convention; but the same penalties against fraud were 
provided as in other elections. False oaths were punished in 
the same way. The will of the people was collected just as in 
ordinary occasions. 

What do the Constitution and laws of the United States say 
upon this point. The Constitution recognizes the existence of 
States, and guarantees to each a republican form of government, 
and to protect them against domestic violence. The thing 
which is to be protected is the existing State government. 
This is clear by referring to the act of Congress of 1795. In 
case of an insurrection against a State, or the government 
thereof, the President is to interfere. ‘The Constitution pro- 
ceeds upon the idea, that each State will take care to establish 
its own government upon proper principles, and does not con- 
template these extraneous and irregular alterations of existing 
governments. 

Let us now look into the case as it was tried in the court 
below, and examine, — 

lst. Whether this court can take judicial cognizance of, and 
decide, the questions which are presented in the record. 

2d. Whether the acts which the plaintiff below offered to 
prove were not criminal acts, and therefore no justification for 
any body. 

3d. Whether in point of tact any new government was put 
into operation in Rhode Island, as has been alleged. 

(Mr. Webster here examined the pleas, &c., and narrative of 
proceedings, as above set forth.) ‘The new constitution was pro- 
claimed on the 13th of January, 1842. On the 13th of April, offi- 
cers were appointed under it, and Mr. Dorr was chosen governor. 
On the 3d of May the legislature met, sat that day and the 
next, and then adjourned to meet on the first Monday in July, 
in Providence. But it never met again. What became of it? 
The whole government went silently out of existence. In No- 
vember, 1842, the people voted to adopt a constitution which 
had been framed under legislative authority, and in May, 1843, 
this new constitution went into operation and has ever since 
continued. If this displaced Mr. Dorr’s government, then 
there was an interregnum in the State of nearly a year. But 
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pesween the first Monday in July, 1842, and May, 1843, what 
had extinguished this government of Mr. Dorr? It must have 
gone out of itself, and, in fact, only lasted for two days, viz. 
the 3d and 4th of May, 1842. In August, 1842, Dorr was in- 
dicted for treason, tried in March, 1844, and found guilty. 
(Mr. Webster here read an extract from the charge of Chief 
Justice Durfee. ) 

To return to the first point mentioned. Can this court, or 

could the court below, take cognizance of the questions which 
gre raised in the record? If not, the proof was properly re- 
; ted. 
The question which the court was.called upop to decide was 
one of sovereignty. ‘Two legislatures were in existence at the 
game time. Both could not be legitimate, If legal pawer had 
not pagsed away from the charter government, it could not have 
got into Dorr’s. ‘The position taken on the other side is that 
ithad so passed away, and it is attempted to be proved by 
yotes and proceedings of meetings, &c., out of doors. ‘This 
court must look elsewhere, —to the Constitution and laws, and 
acts of the government, of the United States. How did the 
President of the United States treat this question? Acting un- 
der the Constitution and law of 1795, he decided that the ex- 
isting government was the one which he was bound to protect. 
He took his stand accordingly, and we say that this is obliga- 
tory upon this court, which always follows an executive recag- 
nition of a foreign government. The proof offered below, and 
rejectedPby the court, would have led to a different result. Its 
object was to show that the Dorr constitution was adopted by 
amajority of the people. But how gould a court judge of 
this? Can it know how many persons were present, how 
many of them qualified voters, and all this to be proved by 
testimony? Can it order to be brought before it the minytes 
and registers of unauthorized officers, and have them proved 
by parol? The decisions of the legislature and courts of 
Rhode Island conclude the case. Will you reverse the judg- 
ment in Dorr’s case ? 

The second proposition is a branch of the first, viz. ;— 

If the court below had admitted the evidence offered by the 
other side, and the facts which they alleged had been estab- 
lished by proof, still they would not have afforded any ground 
of justification. The truth of this propegition is sufficiently 
manifest from these two considerations, namely, that the acts 
referred to were declared to be of a criminal nature by com- 
— authority, and no one can justify his conduct by orimi- 

acts. 

3. Let us now inquire whether, in point of fact,any new gov- 
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ernment was put into operation in Rhode island, as has been 
alleged. 

It has been before stated that the government of Mr. Dor, 
if it ever existed at all, only lasted for two days. Even the 
French -revolution, rapid as it was, required three. Durin 
those two days, various officers were appointed ; but did any 
one ever hear of their proceeding to discharge their several 
duties? A court was appointed. But did any process ever 
issue under its authority? Was any person ever sued or at- 
rested? Or did any officer, so appointed, venture to bring his 
official functions into practical operation upon either men or 
property? ‘There was nothing of this. The government was 
nothing but a shadow. it was all paper and patriotism; and 
went out on the 4th of May, admitting itself to be, what every 
one must now consider it, nothing but a contemptible sham. 


Mr. Clifford (Attorney-General) concluded the argument on 
behalf of the plaintiff in error. He confined his attention al- 
most exclusively to the point, that a State had no right to de- 
clare martial law. But of his argument the Reporter has no 
notes. 


Mr. Chief Justice TANEY delivered the opinion of the court. 


This case has arisen out of the unfortunate political differ- 
—_ which agitated the people of Rhode Island in 1841 and 
1842. 

It is an action of trespass brought by Martin Luther, the 
plaintiff in error, against Luther M. Borden and others, the de- 
fendants, in the Circuit Court of the United States for the Dis- 
trict of Rhode Island, for breaking and entering the plaintiff's 
house. .The defendants justify upon the ground that large 
numbers of men were assembled in different parts of the State 
for the purpose of overthrowing the government by military 
force, and were actually levying war upon the State; that, in 
order to defend itself from this insurrection, the State was de- 
clared by competent authority, to be under martial law ; that 
the plaintiff was engaged in the insurrection; and that the de- 
fendants, being in the military service of the State, by com- 
mand of their superior officer, broke and entered the house and 
searched the rooms for the plaintiff, who was supposed to be 
there concealed, in order to arrest him, doing as little damage 
as possible. ‘The plaintiff replied, that the trespass was com- 
mitted by the defendants of their own proper wrong, and with- 
out any such cause ; and upon the issue joined on this replica- 
tion, the parties proceeded to trial. 

The evidence offered by the plaintiff and the defendants is 
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stated at large in the record ; and the questions decided by the 
Circuit Court, and brought up by the writ of error, are not such 
gs commonly arise in an action of trespass. -The existence 
and authority of the government under which the defendants 
acted was called in question ; and the plétutiff insists, that, be- 
fore the acts complained of were committed, that government 
had been: displaced and annulled by the people of Rhode Isl- 
and, and that the plaintiff was engaged in supporting the law- 
ful authority of the State, and the defendants themselves were 
in arms against it. 

This is @ new question in this court, and certainly a very 

ye one; and at the time when the trespass is alleged to have 
been committed it had produced a general and painful excite- 
ment in the State, and threatened to end in bloodshed and 
civil war. 

The evidence shows that the defendants, in breaking into the 

intiff’s house and endeavouring to arrest him, as stated in the 
pleadings, acted under the authority of the government which 
was established in Rhode Island at the time of the Declaration 
of Independence, and which is usually called the charter gov- 
ernment. For when the separation from England took place, 
Rhode Island did not, like the other States, adopt a new con- 
stitution, but continued the form of government established by 
the charter of Charles the Second in 1663; making. only such 
alterations, by acts of the legislature, as were necessary to adapt 
it to their condition and rights as an independent State. ‘It 
was under this form of government that,Rhode Island united 
with the other States in the Declaration of Independence, and 
afterwards ratified the Constitution of the United States and 
became a member of this Union; and it continued to be the 
established and unquestioned government of the State until the 
difficulties took place which have given rise to this action. 

In this form of government no mode of proceeding was 
pointed out by which amendments might be made. It author- 
ized. the legislature to prescribe the qualification of voters, and 
in the exercise of this power the right of suffrage was confined 
to freeholders, until the adoption of the constitution of 1843. 

For some years previous to the disturbances of which we are 
now speaking, many of the citizens became dissatisfied with 
the charter -government, and particularly with the restriction 
upon the right of suffrage. Memorials were addressed to the 
legislature upon this subject, urging the justice and necessity 
of a‘more liberal and extended rule: But they failed to pro- 
duee the desired effect. And thereupon meetings were held 
and associations formed by those who were in favor of a more 
extended right of suffrage, which finally resulted in the election 
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of a convention to form a new constitution to be submitted to 
the people for their adoption or rejection. This convention 
was not authorized by any law of the existing government, 
It was elected at voluntary meetings, and by those citizens 
only who favored this plan of reform; those who were op- 
posed to it, or opposed to the manner in which it was proposed 
to be accomplished, taking no part in the proceedings. The 
persons chosen ds above mentioned came together and framed 
a constitution, by which the right of suffrage was extended. to 
every male citizen of twenty-one years of age, who had resided 
in the State for one year, and in the town in which he offered 
to vote for six months, next preceding the election. The con- 
vention also prescribed the manner in which this eonstitution 
should be submitted to the decision of the people, — permitting 
every one to vote on that question who was an American citi- 
zen, twenty-one years old, and who had a permanent residence 
or home in the State, and directing the votes to be returned to 
the convention. 

Upon the return of the votes, the convention declared that 
the constitution was adopted and ratified by a majority of the 
people of the State, and was the paramount law and constitu- 
tion of Rhode Island. And it communicated this decision to 
the governor under the charter government, for the 
pose of being Idid before the legislature; and directed elec- 
tions to be held for a governor, members of the legislature, and 
other officers under the new constitution. These elections ac- 
cordingly took place, and the governor, lieutenant-governor, 
secretary of state, and senators and representatives thus ap- 
pointed assembled at the city of Providence on May 3d, 1842, 
and immediately proceeded to organize the new government, 
by appointing the officers and passing the laws necessary for 
that purpose. 

The charter government did not, however, admit the va- 
lidity of these proceedings, nor acquiesce in them. On the con- 
trary, in January, 1842, when this new constitution was com- 
municated to the governor, and by him laid before the legis- 
lature, it pdssed resolutions declaring all acts‘done for the pur- 
pose of imposing that constitution upon’ the State to be an as- 
sumption of the powers of government, in violation of the 
rights of the existing government and of the people at-large; 
and that it would maintain its authority and defend the legal 
and constitutional rights of the people. 

In adopting this measure, ‘as well as in all others taken by 
the charter government to assert its authority, it was. supported 
by a large number of the citizens of the State, claiming to be a 
majority, who regarded the proceedings of the: adverse party as 
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ynlawful and disorganizing, and maintained that, as the existing 

overnment had been established by the people of the State, no 
P nvention to frame a new constitution could be called without 
its sanction ; and that the times and. places of taking the votes, 
and the officers to receive them, and the qualification of the 
yoters, must be previously regulated and appointed by law. 

But, notwithstanding the determination of the charter gov- 
ernment, and of those who adhered to it, to maintain its author- 
ity, ‘Thomas W. Dorr, who had been elected governor under 
the new constitution, prepared to assert the authority of that 
government by force, and many citizens assembled in arms to 
support him. ‘The charter government thereupon passed an 
act declaring the State under martial law, and at the same time 

eeded to call out the militia, to repel the threatened attack 
and to subdue those who were engaged in it. In this state of 
the contest, the house of the plaintiff, who was engaged in sup- 
porting the authority of the new government, was broken and 
entered in order to arrest him. The defendants were, at the 
time, in the military service of the old government, and in 
arms to support its authority. 

It appears, also, that the charter government at its session of 
January, 1842, took measures to call a convention to revise the 
existing form of government; and after various proceedings, 
which it is not material to state, a new constitution was formed 
by a convention elected under the authority of the charter 
government, and afterwards adopted and ratified by the people ; 
the times and places at which the votes were to be given, the 
persons who were to receive and return them, and the qualifi- 
cation of the voters, having all been previously authorized and 
provided for by law passed by the charter government. This 
new government went into operation in May, 1843, at which 
time the old government formally surrendered all its powers ; 
and this constitution has continued ever since to be the admit- 
ted and established government of Rhode Island. 

The difficulties with the government of which Mr. Dorr was 
the head were soon over. ‘They had ceased before the con- 
stitution was framed by the convention elected by the authori- 
ty of the charter government. For after an unsuccessful at- 
tempt made by Mr. Dorr in May, 1842, at the head of a mili- 
tary force, to get possession of the State arsenal at Providence, 
in which he was repulsed, and an assemblage of some hun- 
dreds of armed men under his command at Chepatchet in the 
June following, which dispersed upon the approach of the 
troops of the old government, no further effort was made to es- 
tablish it; and until the constitution of 1843 went into opera- 


tion the charter. government continued to assert its authority 
VOL. VII. 
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and exercise its powers, and to enforce obedience, throughout 
the State, arresting and imprisoning, and punishing in its judi- 
cial tribunals, those who had appeared in arms against it. 

We do not understand from the argument that the constitu. 
tion under which the plaintiff acted is supposed to have been 
in force after the constitution of May, 1843, went into operation, 
The contest is confined to the year preceding. The plain- 
tiff contends that the charter government was displaced, and 
ceased to have any lawful power, after the organization, in May, 
1842, of the government which he supported, and ‘although 
that government never was able to exercise any authority in 
the State, nor to command obedience to its laws or to its offi- 
cers, yet he insists that it was the lawful and established goy- 
ernment, upon the ground that it was ratified by a large ma- 
jority of the male people of the State of the age of twenty-one 
and upwards, and also by a majority of those who were en- 
titled to vote for general officers under the then existing laws 
of the State. The fact that it was so ratified was not admit- 
ted ; and at the trial in the Circuit Court he offered to prove 
it by the production of the original ballots, and the original 
registers of the persons voting, verified by the oaths of the 
several moderators and clerks of the meetings, and by the tes- 
timony of all the persons so voting, and by the said constitu- 
tion ; and also offered in evidence, for the same purpose, that 
part of the census of the United States for the year 1840 
which applies to Rhode Island ; and a certificate of the secre- 
tary of state of the charter government, showing the number 
of votes polled by the freemen of the State for the ten years 
then last past. 

The Circuit Court rejected this evidence, and instructed the 
jury that the charter government and laws under which the 
defendants acted were, at the time the trespass is alleged to 
have been committed, in full force and effect as the form of 
government and paramount law of the State, and constituted 
a justification of the acts of the defendants as set forth in their 
pleas. 

It is this opinion of the Circuit Court that we are now called 
upon to review. It is set forth more at large in the exception, 
but is in substance as above stated ; and the question presented 
is certainly a very serious one. For, if this court is authorized 
to enter upon this inquiry as proposed by the plaintiff, and it 
should be decided that the charter government had no legal 
existence during the period of time above mentioned, — if it had 
been annulled by the adoption of the opposing government, — 
then the laws passed by its legislature during that time were 
nullities.; its taxes wrongfully collected; its salaries and com- 
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ion to its officers illegally paid; its public accounts im- 
properly settled ; : and the judgments and sentences of its courts 
in civil and criminal cases null and void, and the officers who 
egried their decisions into operation answerable as trespassers, 
if not in some cases as criminals. 

When the decision of this court might lead to such results, 
it becomes its duty to examine very carefully its own powers 
before it undertakes to exercise jurisdiction. 

Certainly, the question which the plaintiff proposed to raise 
by the testimony he offered has not heretofore been recognized 
as a judicial one in any of the State courts. In forming the 
constitutions of the different States, after the Declaration of 
Independence, and in the various changes and alterations which 
have since been made, the political department has always de- 
termined whether the proposed constitution or amendment was 
ratified or not by the people of the State, and the judicial 
power has followed its decision. In Rhode Island, the ques- 
tion has been directly decided. Prosecutions were there in- 
stituted against some of the persons who had been active in 
the forcible opposition to the old government. And in more 
than one of the cases evidence was offered on the part of the 
defence similar to the testimony offered in the Circuit Court, 
and for the same purpose ; that is, for the purpose of showing 
that the proposed constitution had been adopted by the people 
of Rhode Island, and had, therefore, become the established 
government, and consequently that the parties accused were 
doing nothing more than their duty in endeavouring to sup- 

rt it. 

But the courts uniformly held that the inquiry proposed to 
be made belonged to the political power and not to the judi- 
cial; that it rested with the political power to decide whether 
the charter government had been displaced or not ; and when 
that decision was made, the judicial department would be 
bound to take notice of it as the paramount law of the State, 
without the aid of oral evidence or the examination of wit- 
nesses ; that, according to the laws and institutions of Rhode 
Island, no such change had been recognized by the political 
power; and that the charter government was the lawful and 
established government of the State during the period in con- 
test, and that those who were in arms against it were insur- 
gents, and liable to punishment. ‘This doctrine is clearly and 
forcibly stated in the opinion of the Supreme Court of the 
State in the trial of Thomas W. Dorr, who was the governor 
elected under the opposing constitution, and headed the armed 
force which endeavoured to maintain its authority. 

Indeed, we do not see how the question could be tried and 
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judicially decided in a State court. Judicial power prestp. 
poses an established government capable of enacting laws and 
enforcing their execution, and of appointing judges to expound 
and administer them. The acceptance of the judicial office jg 
a recognition of the authority of the government from which jt 
is derived. And if the authority of that government is ap. 
nulled and overthrown, the power of its courts and other officers 
is annulled with it. And ifa State court should enter upon the 
inquiry proposed in this case, and should come to the concly- 


sion that the government under which it acted had been put 


aside and displaced by an opposing government, it would cease 
to be a court, and be incapable of pronouncing a judicial de. 
cision upon the question it undertook to try. If it decides at al] 
as a court, it necessarily affirms the existence and authority of 
the government under which it is exercising judicial power, 

It is worthy of remark, however, when we are referring to 
the authority of State decisions, that the trial of Thomas W. 
Dorr took place after the constitution of 1843 went into oper. 
ation. The judges who decided that case held their authority 
under that constitution ; and it is admitted on all hands that it 
was adppted by the people of the State, and is the lawful and 
established government. It is the decision, therefore, of a 
State court, whose judicial authority to decide upon the con- 
stitution and laws of Rhode Island is not questioned by either 
party to this controversy, although the government under 
which it acted was framed and adopted under the sanction and 
laws of the charter government. 

The point, then, raised here has been already decided by the 
courts of Rhode Island. The question relates, altogether, to 
the constitution and laws of that State ; and the well settled 
rule in this court is, that the courts of the United States adopt 
and follow the decisions of the State courts in questions which 
concern merely the constitution and laws of the State. 

Upon what ground could the Circuit Court of the United 
States which tried this case have departed from this rule, and 
disregarded and overruled the decisions of the courts of Rhode 
Island? Undoubtedly the courts of the United States have 
certain powers under the Constitution and laws of the United 
States which do not belong to the State courts. But the 
power of determining that a State government has been law- 
fully established, which the courts of the State disown and 
repudiate, :s not one of them. Upon such a question the courts 
of the United States are bound to follow the decisions of the 
State tribunals, and must therefore regard the charter govern- 
ment as the lawful and established government during the time 
of this contest. 
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Besides, if the Circuit Court had entered upon this inquiry, 
by what rule could it have determined the qualification of 
yoters upon the adoption or rejection of the proposed constitu- 
tion, unless there was some previous law of the State to guide 
it? It is the province of a court to expound the law, not to 
make it. And certainly it is no part of the judicial functions 
of any court of the United States to prescribe the qualification 
of voters in a State, giving the right to those to whom it is 
denied by the written and established constitution and laws of 
the State, or taking it away from those to whom it is given ; 
nor has it the right to determine what political privileges the 
citizens of a State are entitled to, unless there is an established 
constitution or law to govern its decision. 

And if the then existing law of Rhode Island which confined 
the right of suffrage to freeholders is to govern, and this ques- 
tion is to be tried by that rule, how could the majority have 
been ascertained by legal evidence, such as a court of justice 
might lawfully receive? The written returns of the moder- 
stors and clerks of mere voluntary meetings, verified by affida- 
vit, certainly would not be admissible; nor their opinions or 
judgments as to the freehold qualification of the persons who 
voted. ‘The law requires actual knowledge in the witness of 
the fact to which he testifies in a court of justice. How, then, 
could the majority of freeholders have been determined in a 
judicial proceeding ? 

The court had not the power to order a census of the free- 
holders to be taken ; nor would the census of the United States 
of 1840 be any evidence of the number of freeholders in the 
State in 1842. Nor could the court appoint persons to ex- 
amine and determine whether every person who had voted 

the freehold qualification which the law then re- 
quired. In the nature of things, the Circuit Court could not 
know the name and residence of every citizen, and bring him 
before the court to be examined. And if this were attempted, 
where would such an inquiry have terminated?) And how 
long must the people of Rhode Island have waited to learn 
from this court under what form of government they were 
living during the year in controversy? 

But this is not all. The question as to the majority is a 
question of fact. It depends upon the testimony of witnesses, 
and if the testimony offered by the plaintiff had been received, 
the defendants had the right to offer evidence to rebut it; and 
there might, and probably would, have been conflicting testi- 
mony as to the number of voters in the State, and as to the 
legal qualifications of many of the individuals who had voted. 
The decision would, therefore, have depended upon the rela- 

A* 
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tive credibility of witnesses, and the weight of testimony ; ang 
as the case before the Circuit Court was an action at common 
law, the question of fact, according to the seventh amendment 
to the Constitution of the United States, must have been tried 
by the jury. In one case a jury might find that the constity. 
tion which the plaintiff supported was adopted by a majority 
of the citizens of the State, or of the voters entitled to vote } 

the existing law. Another jury in another case might find 
otherwise. And as a verdict is not evidence in a suit between 


different parties, if the courts of the United States have the ° 


jurisdiction contended for by the plaintiff, the question wheth. 
er the acts done under the charter government during the period 
in contest are valid or not must always remain unsettled and 
open to dispute. The authority and security of the State goy. 
ernments do not rest on such unstable foundations. 

Moreover, the Constitution of the United States, as far as it 
has provided for an emergency of this kind, and authorized the 
general government to interfere in the domestic concerns of a 
State, has treated the subject as political in its nature, and 
placed the power in the hands of that department. 

The fourth section of the fourth article of the Constitution of 
the United States provides that the United States shall guar. 
antee to every State in the Union a republican form of gov- 
ernment, and shall protect each of them against invasion ; and 
on the application of the legislature or of the executive (when 
the legislature cannot be convened ) against domestic violence. 

Under this article of the Constitution it rests with Congress 
to decide what government is the established one in a State. 
For as the United States guarantee to each State a republican 
government, Congress must necessarily decide what govern- 
ment is established in the State before it can determine wheth- 
er it is republican or not. And when the senators and rep- 
resentatives of a State are admitted into the councils of the 
Union, the authority of the government under which they are 
appointed, as well as its republican character, is recognized by 
the proper constitutional authority. And its decision is binding 
on every other department of the government, and could not 
be questioned in a judicial tribunal. It is true that the contest 
in this case did not last long enough to bring the matter to 
this issue ; and as no senators or representatives were elected 
under the authority of the government of which Mr. Dorr was 
the head, Congress was not called upon to decide the contro- 
versy. Yet the right to decide is placed there, and not in the 
courts. 

So, too, as relates to the clause in the above-mentioned article 
of the Constitution, providing for cases of domestic violence. 
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jt rested with Congress, too, to determine upon the means proper 
to be adopted to fulfil this guarantee. ‘They might, if they had 
deemed it most advisable te do so, have placed it in the power 
ofa court to decide when the contingency had happened which 
required the federal government to interfere. But Congress 
thought otherwise, and no doubt wisely ; and by the act of 
February 28, 1795, provided, that, “in case of an insurrection 
in any State against the government thereof, it shall be lawful 
for the President of the United States, on application of the 
legislature of such State or of the executive (when the legisla- 
ture cannot be convened), to call forth such number of the 
militia of any other State or States, as may be applied for, as 
he may judge sufficient to suppress such insurrection.” 

By this act, the power of deciding whether the exigency 
had arisen upon which the government of the United States 
js bound to interfere, is given to the President. He is to act 
upon the application of the legislature or of the executive, and 
consequently he must determine what body of men constitute 
the legislature, and who is the governor, before he can act. 
The fact that both parties claim the right to the government 
cannot alter the case, for both cannot be entitled to it. If 
there is an armed conflict, like the one of which we are speak- 
ing, it is a case of domestic violence, and one of the parties 
must be in insurrection against the lawful government. And 
the President must, of necessity, decide which is the govern- 
ment, and which party is unlawfully arrayed against it, before 
he can perform the duty imposed upon him by the act of Con- 
gress. 

After the President has acted and called out the militia, is a 
Cireuit Court of the United States authorized to inquire wheth- 
er his decision was right? Could the court, while the par- 
ties were actually contending in arms for the possession of the 
government, call witnesses before it and inquire which party 
represented a majority of the people? If it could, then it 
would become the duty of the court (provided it came to the 
conclusion that the President had decided incorrectly) to dis- 
charge those who were arrested or detained by the troops in 
the service of the United States or the government which the 
President was endeavouring to maintain. If the judicial power 
extends so far, the guarantee contained in the Constitution of 
the United States is a guarantee of anarchy, and not of order. 
Yet if this right does not reside in the courts when the conflict 
israging, if the judicial power is at that time bound to follow 
the decision of the political, it must be equally bound when 
the contest is over. It cannot, when peace is restored, punish 
as offences and crimes the acts which it before recognized, and 
was bound to recognize, as lawful. 
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It is true that in this case the militia were not called out by 
the President. But upon the application of the governor un. 
der the charter government, the President recognized him ag 
the executive power of the State, and took measures to cal] 
out the militia to support his authority if_it should be found 
necessary for the general government to interfere ; and it is ad. 
mitted in the argument, that it was the knowledge of this de. 
cision that put an end to the armed opposition to the charter 
government, and prevented any further efforts to establish by 
force the proposed constitution. The interference of the Presi- 
dent, therefore, by announcing his determination, was as ef. 
fectual as if the militia had been assembled under his orders, 
And it should be equally authoritative. For certainly no court 
of the United States, with a knowledge of this decision, would 
have been justified in recognizing the opposing party as the 


lawful government ; or in treating as wrongdoers or insurgents ) 


the officers of the government which the President had recog. 
nized, and was prepared to support by an armed force. In the 
case of foreign nations, the government acknowledged by the 
President is always recognized in the courts of justice. And 
this principle has been applied by the act of Congress to the 
sovereign States of the Union. 

It is said that this power in the President is dangerous to 
liberty, and may be abused. All power may be abused if 
placed in unworthy hands. But it would be difficult, we 
think, to point out any other hands in which this power would 
be more safe, and at the same time equally effectual. When 
citizens of the same State are in arms against each other, and 
the constituted authorities unable to execute the laws, the in- 
terposition of the United States must be prompt, or it is of little 
value. The ordinary course of proceedings in courts of justice 
would be utterly unfit for the crisis. And the elevated office 
of the President, chosen as he is by the people of the United 
States, and the high responsibility he could not fail to feel 
when acting in a case of so much moment, appear to furnish as 
strong safeguards against a wilful abuse of power as human 
prudence and foresight could well provide. At all events, it is 
conferred upon him by the Constitution and laws of the United 
States, and must therefore be respected and enforced in its 
judicial tribunals. 

A question very similar to this arose in the case of Martin ». 
Mott, 12 Wheat. 29-31. The first clause of the first section 
of the act of February 28, 1795, of which we have been speak- 
ing, authorizes the President to call out the militia to repel in- 
vasion. It is the second clause in the same section which 
authorizes the call to suppress an insurrection against a State 
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yernment. ‘The power given to the President in each case 
is the same, — with this difference only, that it cannot be ex- 

jsed by him in the latter case, except upon the application 
of the legislature or executive of the State. The case above 
mentioned arose out of a call made by the President, by virtue 
of the power conferred by the first clause ; and the court said, 
that, “‘ whenever a statute gives a discretionary power to any 

rson to be exercised by him upon his own opinion of certain 
facts, it is a sound rule of construction that the statute consti- 
tutes him the sole and exclusive judge of the existence of those 
fcts.’ ‘The grounds upon which that opinion is maintained 
gre set forth in the report, and we think are conclusive. The 
game principle applies to the case now before the court. Un- 
doubtedly, if the President in exercising this power shall fall 
into error, or invade the rights of the people of the State, it 
would be in the power of Congress to apply the proper remedy. 
But the courts must administer the law as they find it. 

The remaining question is whether the defendants, acting 
under military orders issued under the authority of the govern- 
ment, were justified in breaking and entering the plaintiff's 
house. In relation to the act of the legislature declaring mar- 
tial law, it is not necessary in the case before us to inquire to 
what extent, nor under what circumstances, that power may be 
exercised by a State. Unquestionably a military government, 
established as the permanent government of the State, would 
not be a republican government, and it would be the duty of 
Congress to overthrow it. But the law of Rhode Island evi- 
dently contemplated no such government. It was intended 
merely for the crisis, and to meet the peril in which the ex- 
isting government was placed by the armed resistance to its 
authority. It was so understood and construed by the State 
authorities. And, unquestionably, a State may use its mili- 
tary power to put down an armed insurrection, too strong 
to be controlled by the civil authority. The power is essen- 
tial to the existence of every government, essential to the pres- 
ervation of order and free institutions, and is as necessary to 
the States of this Union as to any other government. The 
State itself must determine what degree of force the crisis de- 
mands. And if the government of Rhode Island deemed the 
amed opposition so formidable, and so ramified throughout the 
State, as to require the use of its military force and the declara- 
tion of martial law, we see no ground upon which this court 
can question its authority. It was astate of war; and the estab- 
lished government resorted to the rights and usages of war to 
maintain itself, and to overcome the unlawful opposition. And 
in that state of things the officers engaged in its military ser- 
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vice might lawfully arrest any one, who, from the information 
before them, they had reasonable grounds to believe was ep. 
gaged in the insurrection; and might order a house to be for. 


cibly entered and searched, when there were reasonable ground; _. 


for supposing he might be there concealed. Without the 
power to do this, martial law and the military array of the 
government would be mere parade, and rather encourage at. 
tack than repel it. No more force, however, can be used than 
is necessary to accomplish the object. And if the power js 


exercised for the purposes of oppression, or any injury wilfully , 


done to person or property, the party by whom, or by whose 
order, it is committed would undoubtedly be answerable. 

We forbear to remark upon the cases referred to in the argu. 
ment, in relation to the commissions anciently issued by the 
kings of England to commissioners, to proceed against certain 
descriptions of persons in*certain places by the law martial, 
These commissions were issued by the king at his pleasure, 
without the concurrence or authority of Parliament, and were 
often abused for the most despotic and oppressive purposes. 
They were used before the regal power of England was well 
defined, and were finally abolished and prohibited by the peti- 
tion of right in the reign of Charles the First. But they bear 
no analogy in any respect to the declaration of martial law by 
the legislative authority of the State, made for the purposes 
of self-defence, when assailed by an armed force ; and the cases 
and commentaries concerning these commissions cannot, there- 
fore, influence the construction of the Rhode Island law, nor 
furnish any test of the lawfulness of the authority exercised by 
the government. 

Upon the whole, we see no reason for disturbing the judg- 
ment of the Circuit Court. The admission of evidence to 
prove that the charter government was the established govern- 
ment of the State was an irregularity, but is not material to 
the judgment. A Circuit Court of the United States sitting in 
Rhode Island is presumed to know the constitution and law 
of the State. And in order to make up its opinion upon that 
subject, it seeks information from any authentic and available 
source, without waiting for the formal introduction of testi- 
mony to prove it, and without confining itself to the process 
which the parties may offer. But this error of the Circuit 
Court does not affect the result. For whether this evidence 
was or was not received, the Circuit Court, for the reasons 
herein before stated, was bound to recognize that government 
as the paramount and established authority of the State. 

Much of the argument on the part of the plaintiff turned 
upon political rights and political questions, upon which the 
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has been urged to express an opinion. We decline doing 
g. ‘The high power has been conferred on this court of pass- 
judgment upon the acts of the State sovereignties, and of 
the legislative and executive branches of the federal govern- 
ment, and of determining whether they are beyond the limits 
of power marked out for them respectively by the Constitution 
of the United States. This tribunal, therefore, should be the 
gst to overstep the boundaries which limit its own jurisdic- 
tion. And while it should always be ready to meet any ques- 
tion confided to it by the Constitution, it is equally its duty 
not to pass beyond its appropriate sphere of action, and to take 
care not to involve itself in discussions which properly belong 
to other forums. No one, we believe, has ever doubted the 
position, that, according to the institutions of this country, 
the sovereignty in every State resides in the people of the 
State, and that they may alter and change their form of gov- 
emment at their own pleasure. But whether they have 
changed it or not by abolishing an old government, and estab- 
lishing @ new one in its place, is a question to be settled by the 
litical power. And when that power has decided, the courts 
are bound to take notice of its decision, and to follow it. 
The judgment of the Circuit Court must therefore be 


affirmed. 
Racnet Louruer v. Lurner M. Borpen ET AL. 


Mr. Chief Justice TANEY delivered the opinion of the court. 


This case has been sent here under a certificate of division 
fom the Circuit Court for the District of Rhode Island. It 
appears, on the face of the record, that the division was merely 
formal, and that the whole case has been transferred to this 
court, and a multitude of points (twenty-nine in number) pre- 
sented for its decision. We have repeatedly decided that this 
mode of proceeding is not warranted by the act of Congress, 
authorizing the justices of a Circuit Court to certify to the 
Supreme Court a question of law which arose at the trial, and 
upon which they differed in opinion. And many cases in 
which, like the present one, the whole case was certified, have 
been dismissed for want of jurisdiction. 'The same disposition 
must be made of this. The material points, however, have 
been decided in the case of Martin Luther against the same 
defendants, in which the opinion of this court has been just 
delivered, and which was regularly brought up by writ of error 
upon the judgment of the Circuit Court. The case before us 
depends mainly upon the same principles, and, indeed, grew 
out of the same transaction ; and the parties will understand the 
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judgment of this court upon ajl the material points certified, 
from the opinion it has already given in the case referred to. 
This case is removed to the Circuit Court. 


Martin Lutuer ve Lutuer M. Borpen et at. 


Mr. Justice WOODBURY, dissenting. 


The writ in this case charges the defendants with breakin 
and entering the plaintiffs dwelling-house, on the 29th of 
June, 1842, and doing much damage. 

The plea i in justification alleges, that, on June 24th, 1842, 
an assembly in arms had taken place in Rhode Island, to 
overawe and make war upon the State. And therefore, in 
order to protect its government, the legislature, on the 25th of 
that month, passed an act declaring the whole State to be un- 
der martial law. ‘That the plaintiff was assisting in traitorous 
designs, and had been in arms to sustain them, and the de. 
fendants were ordered by J. Child, an officer in the militia, 
to arrest the plaintiff, and, supposing him within the house 
named in the writ, to break and enter it for the purpose of ful- 
filling that order; and, in doing this, they caused as little dam. 
age as possible. 

The replication denied all the plea, and averred that the de- 
fendants did the acts complained of in their own wrong, and 
without the cause alleged. 

To repel the defence, and in vindication of the conduct of 
the plaintiff, much evidence was offered; the substance of 
which will be next stated, with some leading facts proved on 
the other side in connection with it. 

The people of Rhode Island had continued to live under 
their charter of 1663 from Charles the Second, till 1841, with 
some changes in the right of suffrage by acts of the legislature. 
but without any new constitution, and still leaving in force a 
requirement of a freehold qualification for voting. By the 
growth of the State in commerce and manufactures, this re- 
quirement had for some time been obnoxious; as it excluded 
80 many adult males of personal worth and possessed of intel- 
ligence and wealth, though not of land, and as it made 
the ancient apportionment of the number of representatives, 
founded on real estate, very disproportionate to the present 
population and personal property in different portions and 
towns of the State. 

This led to several applications to the legislature for a 
change in these matters, or for provision to have a conven- 
tion of the people called to correct it by a new constitution. 
These all failing, voluntary societies were formed in 1841, 
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gad a convention called by them of ‘delegates, selected by the 

adults who had resided one year in the State, witha 
riew chiefly to correct the right of suffrage and the present 
nequal apportionment of representatives. ‘This, though done 
without the formalities or recommendation of any statute of 
the State, or any provision in the charter, was done peacefully, 
sea with as much care and form as were practicable without 
goch'a statate or charter provision. A constitution was formed 
by those delegates, a vote taken on its ratification, and an 

ion of it made, as its friends supposed, and offered to 

, by a decided majority, both of the freehold voters and 
of the male adults in the State. 

Political officers for the executive and legislative departments 
gere then chosen under it by those in its favor, which officers 
gsembled on the 3d of May, 1842, and took their respective 
oaths of office and appointed several persons to situations un- 
der the constitution, and among them the existing judges of 
the superior court. 

After transacting some other business the next day, — but 
the old officers in the State under the charter not acknowledg- 
ing their authority, nor surrendering to them the public records 
and public property, — they adjourned till July after, and never 
convened again, nor performed any further official duties. Nor 
did they institute actions for the possession of the public rec- 
ords and public property; but T. Dorr, the person elected 

or, at the head of an armed force, on the 25th of June, 

1842, in his supposed official capacity, made some attempt to 

possession of the public arsenal; but failing in it, he dis- 

missed the military assembled, by a written order, on the 27th 

of June, and left the State. He stated as a reason for this, 

“that a majority of the friends of the people’s constitution dis- 
approve of any further forcible measures for its support.” 

In the mean time, the officers under the old charter, having, as 
before suggested, continued in possession of the public records 
and property, and in the discharge of their respective functions, 
passed an act, on the 24th of June, placing the State under 
martial law. A proclamation was then issued by the governor, 
warming the people not to support the new constitution or its 
officers, and another act was passed making it penal to officiate 
under it. An application was made to the President of the Unit- 
ed States for assistance in quelling the disturbances apprehend- 
ed, but was answered by him on the 29th of May, 1842, not 
complying with the request, though with expressions of will- 
ingness to do it, should it, in his opinion, afterwards become 
necessary. 

Nothing further seems to have been done by him in the 





1684 CIVIL RIGHTS—1959 


premises, except that on the 29th of June, the day of the trespa, 
complained of in this action, a proclamation was prepared up. 
der his direction, but not issued, denouncing such of the sup. 


porters of the new constitution as were in arms to be “insy. — 


gents,” and commanding them to disperse. 

It was next shown by the respondents, that Dorr, the goy. 
ernor elect under the new constitution, was, in August, 1842, 
indicted for treason against the State, and being apprehended 
in 1844, was then tried and convicted. 

It further appears that the court, at the trial of the present 
cause, ruled out the evidence offered by the plaintiff in su 
of his conduct, and admitted that which went to justify the 
defendants, and decided that the old charter, and not the new 
constitution, was in force at the time the act passed declarj 
martial law, and that this law was valid, and, as pleaded, justi- 
fied the defendants in their behaviour. 

Without entering here at more length into details concerning 
the unhappy controversy which agitated Rhode Island in 1849, 
it is manifest that it grew out of a political difficulty among 
her own people, in respect to the formation of a new constitu. 
tion. It is not probable that the active leaders, and much legs 
the masses, who were engaged on either side, had any inten- 
tion to commit crimes or oppress illegally their fellow-citizens, 
Such, says Grotius, is usually, in civil strife, the true, liberal 
view to be taken of the masses. (Grotius on War, B. 3,ch. 11, 
sec.6.) And much more is it so, when, in a free country, they 
honestly divide on great political principles, and do not wage 
a struggle merely for rapine or spoils. In this instance each 
side appears to have sought, by means which it considered law- 
ful and proper, to sustain the cause in which it had embarked, 
till peaceful discussions and peaceful action unexpectedly ri- 
pened into a resort to arms, and brother became arrayed against 
brother in civil strife. Fortunately, no lives were destroyed, 
and little property injured. But the bitterness consequent on 
such differences did not pass off without some highly penal le- 
gislation, and the extraordinary measure of the establishment of 
martial law over the whole State. Under these circumstances, 
it is too much to expect, even at this late day, that a decision 
on any branch of this controversy can be received without 
some of the leaven of former political excitement and prejudice, 
on the one side or the other, by those who were engaged 1n its 
stirring scenes. Public duty, however, seems to require each 
member of this court to speak freely his own convictions on 
the different questions which it may be competent for us to 
decide ; and when one of those members, like myself, has the 
misfortune to differ in any respect from the rest, to explain 
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with frankness, and undeterred by consequences, the grounds 
of that difference. 

This difference, however, between me and my brethren ex- 
ends only to the points in issue concerning martial law. But 
shat being @ very important one in a free government, and this 
gontroversy having arisen in the circuit to which I belong, and 
where the deepest interest is felt in its decision, I hope to be 
excused for considering that point fully; and for assigning, 
also, some additional and different reasons why I concur with 
the rest of the court in the opinion, that the other leading 
question, the validity of the old charter at that time, is 
not within our constitutional jurisdiction. These two in- 

yiries seem to cover the whole debatable ground, and I re- 
frain to give an opinion on the last question, which is merely 

litical, under a conviction that, as a judge, I possess no right 
to do it, and not to avoid or conceal any views entertained by 
me concerning them, as mine, before sitting on this bench 
and as a citizen, were frequently and publicly avowed. 

It must be very obvious, on a little reflection, that the last 
jg a mere political question. Indeed, large portions of the 

ints subordinate to it, on this record, which have been so 
ably discussed at the bar, are of a like character, rather than 
being judicial in their nature and cognizance. For they ex- 
tend to the power of the people, independent of the legislature, 
to make constitutions, — to the nght of suffrage among different 
classes of them in doing this, —to the authority of naked ma- 
jorities, —and other kindred questions, of such high political in- 
terest as during a few years to have agitated much of the Union, 
no less than Rhode Island. 

But, fortunately for our freedom from political excitements in 
judicial duties, this court can never with propriety be called on 
officially to be the umpire in questions merely political. The 
adjustment of these questions belongs to the people and their po- 
litical representatives, either in the State or general government. 
These questions relate to matters not to be settled on strict 
legal principles. ‘They are adjusted rather by inclination, —or 
prejudice or compromise, often. Some of them succeed or are 
defeated even by public policy alone, or mere naked power, 
rather than intrinsic right. There being so different tastes as 
well as opinions in politics, and especially in forming constitu- 
tions, some people prefer foreign models, some domestic, and 
some neither ; while judges, on the contrary, for their guides, 
have fixed constitutions and laws, given to them by others, and 
not provided by themselves. And those others are no more 
Locke than an Abbé Sieyes, but the people. Judges, for consti- 
tutions, must go to the people of their own country, and must 
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merely enforce such as the people themselves, whose judicial 
servants they are, have been pleased to put into operation. 
Another evil, alarming and little foreseen, involved in yo. 
garding these as questions for the final arbitrament of judges 
would be, that in such an event all political privileges ang 
rights would, in a dispute among the people, depend on oy 
decision finally. We would possess the power to decide 
against as well as for them, and under a prejudiced or arbit 
judiciary the public liberties and popular privileges might thys 
be much perverted, if not entirely prostrated. But, allowing 
the people to make constitutions and unmake them, allowi 
their representatives to make laws and unmake them, and with. 
out our interference as to their principles or policy in doing jt, 
yet, when constitutions and laws are made and put in force by 
others, then the courts, as empowered by the State or the 
Union, commence their functions and may decide on the rights 
which conflicting parties can legally set up under them, rather 
than about their formation itself. Our power begins after 
theirs ends. Constitutions and laws precede the judiciary, and 
we act only under and after them, and as to disputed rights 
beneath them, rather than disputed points in making them, 
We speak what is the law, jus dicere, we speak or con- 
strue what is the constitution, after both are made, but we 
make, or revise, or control neither. The disputed rights be- 
neath constitutions already made are to be governed by pre- 
cedents, by sound legal principles, by positive legislation, clear 
contracts, moral duties, and fixed rules; they are per se ques- 
tions of law, and are well suited to the education and habits 
of the bench. But the other disputed points in making con- 
stitutions, depending often, as before shown, on policy, inclina- 
tion, popular resolves, and popular will, and arising not in re- 
spect to private rights, — not what is meum and tuwm,— but in 
relation to politics, they belong to politics, and they are set- 
tled by political tribunals, and are too dear to a people bred in 
the school of Sydney and Russel for them ever to intrust 
their fina] decision, when disputed, to a class of men who are 
so far removed from them as the judiciary; a class, also, who 
might decide them erroneously as well as right, and if in the 
former way, the consequences might not be able to be averted 
except by a revolution, while a wrong decision by a political 
forum can often be peacefully corrected by new elections or 
instructions in a single month. And if the people, in the dix 
tribution of powers under the constitution, should ever think of 
making judges supreme arbiters in political controversies, when 
nat selected by nor, frequently, amenable to them, nor at liber- 
ty to follow such various considerations in their judgments as 
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pélong to mere political questions, the 7 will dethrone them- 
gives and lose one of their own invaluable birthrights ; build- 
igg up in this way —slowly, but surely—a new sovereign 

‘wer in the republic, in most respects irresponsible and un- 
changeable for life, and one more dangerous, in theory at least, 
than the worst elective oligarchy in the worst of times. 
Again, instead of controlling the people in political affairs, the 
judiciary in our system was designed rather to control indi- 
yiduals, on the one hand, when encroaching, or to defend them, 
on the other, under the Constitution and the laws, when they 
gre encroached upon. And if the judiciary at times seems to 
gjl the important station of a check in the government, it is 
rather a check on the legislature, who may attempt to pass 
jaws contrary to the Constitution, or on the executive, who 
may Violate both the laws and Constitution, than on the peo- 

¢ themselves in their primary capacity as makers and amend- 
ers of constitutions. 

Hence the judiciary power is not regarded by elementary 
writers on politics and jurisprudence as a power codrdinate or 
commensurate with that of the people themselves, but rather 
coordinate with that of the legislature. Kendall v. U. States, 
12 Peters, 526. Hence, too, the following view was urged, 
when the adoption of the Constitution was under consideration : 
—“It is the more rational to suppose that the courts were de- 
signed to be an intermediate body between the people and the 
legislature, in order, among other things, to keep the latter with- 
inthe limits assigned to their authority.”’ (Federalist, No. 77, by 
Hamilton.) ‘‘ Nor does the conclusion by any means suppose a 
superiority of the judicial to the legislative power. It only sup- 
poses that the power of the people is superior to both,” &c., &c. 

But how would this superiority be as to this court, if we could 
decide finally on all the political claims and acts of the people, 
and overrule or sustain them according only to our own views? 
§o the judiciary, by its mode of appointment, long duration in 
ofice, and slight accountability, is rather fitted to check legis- 
lative power than political, and enforce what the political 
authorities have manifestly ordained. These last authorities 
we, by their pursuits and interests, better suited to make rules ; 
we, to expound and enforce them, after made. 

The subordinate questions which also arise here in connection 
with the others, such as whether all shall vote in forming or 
amending those constitutions who are capable and accustomed 
lo transact business in social and civil life, and none others; and 
whether, in great exigencies of oppression by the legislature it- 
elf, and refusal by it to give relief, the people may not take 
the subject into their own hands, independent of the legisla- 

5* 
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ture ; and whether a simple plurality in number on such an og¢. 
casion, or a majority of all, or a larger proportion, like two 
thirds or three fourths, shall be deemed necessary and proper for 
a change; and whether, if peacefully completed, violence cap, 
afterwards be legally used against them by the old govern. 
ment, if that is still in possession of the public property ang 
public records; whether what are published and acted on ag 
the laws and constitution of a State were made by persons 
duly chosen or not, were enrolled and read according to certain 
parliamentary rules or not, were in truth voted for by a major- 
ity or two thirds ;— these and several other questions equally 
debatable and difficult in their solution are in some aspects 
a shade less political. But they are still political. They are 
too near all the great fundamental principles in government, 
and are too momentous, ever to -have been intrusted by our 
jealous fathers to a body of men like judges, holding office for 
life, independent in salary, and not elected by the people them- 
selves. 

Non nostrum tantas componere lites. Where, then, does our 
power, as a general rule, begin? In what place runs the true 
boundary-line? It is here. Let the political authorities ad- 
mit as valid a constitution made with or without previous pro- 
vision by the legislature, as in the last situation Tennessee 
and Michigan were introduced into the Union. (See Feder. 
alist, No. 40, and 2 Ell. Deb. 57; 13 Regis by Y. 95, 1164, and 
Cong. Globe, App., 78, 137, 147.) Let the collected will of the 
people as to changes be so strong, and so strongly evinced, as 
to call down no bills of pains and penalties to resist it, and no 
arming of the militia or successful appeals to the general gov- 
ernment to suppress it by force, as none were in some cases 
abroad as well as in America, and one recently in New York, 
which might be cited beside those above. (See A. D. 1846, and 
opinion of their judges.) In short, let a constitution or law, 
however originating, be clearly acknowledged by the existing 
political tribunals, and be put and kept in successful operation. 
The judiciary can then act in conformity to and under them. 
(Kemper v. Hawkins, 1 Virg. Cas, 74, App.) Then, when 
the claims of individuals come in conflict under them, it is the 
true province of the judiciary to decide what they rightfully 
are under such constitutions and laws, rather than to decide 
whether those constitutions and laws themselves have been 
rightfully or wisely made. 

Again, the Constitution of the United States enumerates 
specially the cases over which its judiciary is to have cogni- 
zance, but nowhere includes controversies between the people 
of a State as to the formation or change of their constitutions. 
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(See Article 3, sec. 2.) Though at first the federal judiciary 
was empowered to entertain jurisdiction where a State was a 

ty ina suit, it has since been deprived even of that power 
hy a jealous country, except in cases of disputed boundary. 
farticle 3, sec. 2; Amendment 11th ; Massachusetts v. Rhode 
Jsland, 12 Peters, 755.) 

If it be asked what redress have the people, if wronged in 
these matters, unless by resorting to the judiciary, the answer 
is, they have the same as in all other political matters. In 
those, they go to the ballot-boxes, to the legislature or execu- 
tive, for the redress of such grievances as are within the juris- 
diction of each, and, for such as are not, to conventions and 
amendments of constitutions. And when the former fail, and 
these last are forbidden by statutes, all that is left in extreme 
cases, where the suffering is intolerable and the prospect is good 
of relief by action of the people without the forms of law, is to 
do as did Hampden and Washington, and venture action with- 
gut those forms, and abide the consequences. Should strong 
majorities favor the change, it generally is completed without 
much violence. In most states, where representation is not 
unequal, or the right of suffrage is not greatly restricted, the 

lar will can be felt and triumph through the popular vote 
and the delegates of the people in the legislature, and will thus 
lead soon, and peacefully, to legislative measures ending in re- 
form, pursuant to legislative countenance and without the ne- 
cessity of any stronger collateral course. But when the repre- 
sentation is of a character which defeats this, the action of the 
people, even then, if by large majorities, will seldom be prose- 
cuted with harsh pains and penalties, or resisted with arms. 

Changes, thus demanded and thus supported, will usually be 
allowed to go into peaceful consummation. But when not so 
allowed, or when they are attempted by small or doubtful ma- 
jorities, it must be conceded that it will be at their peril, as 
they will usually be resisted by those in power by means of 
prosecutions, and sometimes by violence, and, unless crowned 
by success, and thus subsequently ratified, they will often be 
punished as rebellious or treasonable. 

If the majorities, however, in favor of changes happen to be 
lage, and still those in power refuse to yield to them, as in the 
English revolution of 1688, or in our own of 1776, the popular 
movement will generally succeed, though it be only by a 
union of physical with moral strength ; and when triumphant, 
it will, as on those occasions, confirm by subsequent forms of 
law what may have begun without them. 

There are several other questions, also, which may arise un- 
der our form of government that are not properly of judicial 
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cognizance. They originate in political matters, extend to 
political objects, and do not involve any pecuniary claims oy 
consequences between infividuals, so as to become grounds for 
judicial inquiry. These questions are decided sometimes by 
legislatures, or heads of departments, or by public political 
bodies, and sometimes by officers, executive or military, so ag 


not to be revisable here. (See Decatur v. Paulding, 14 


Peters, 497.) —. 

Looking to all these considerations, it appears to me that we 
cannot rightfully settle those grave political questions which, 
in this case, have been discussed in connection with the new 
constitution ; and, as judges, our duty is to take for a guide 


the decision made on them by the proper political powers, and, | 


whether right or wrong according to our private opinions, en- 
force it till duly altered. But it is not necessary to rest this 
conclusion on reasoning alone. Several precedents in this 
court, as well as in England, show the propriety of it. 

In Foster et al. v. Neilson, 2 Peters, 309, where the title to 


the property depended on the question, whether the land was | 


within a cession by treaty to the United States, it was held 
that after our government, legislative and executive, had claimed 
jurisdiction over it, the courts must consider that the ques- 
tion was a political one, the decision of which, having been 


made in this manner, they must conform to. (See, also, 6 — 


Peters, 711, and Garcia v. Lee, 12 Peters, 520; 13 Peters, 
419.) In The Cherokee Nation v. The State of Georgia, 5 
Peters, 20, the court expressed Strong doubts whether it was 
not a political question, not proper for their decision, to protect 
the Cherokee Indians in their possessions, and to restrain the 
State of Georgia and construe and enforce its treaty obligations, 
Justice Johnson seemed decisive that it was. 

In Massachusetts v. Rhode Island, 12 Peters, 736, 738, it 
was held that the boundaries between States was a political 
question per se, and should be adjusted by political tribunals, 
unless agreed to be settled as a judicial question, and in the 
Constitution so provided for. (Garcia v. Lee, ib. 520.) 

In Barclay v. Russel, 3 Ves. 424, in respect to confisca- 
tions, it was held to be a political question, and a subject of 
treaty, and not of municipal jurisdiction. (p. 434.) 

In Nabob of the Carnatic v. The East India Company, 2 
Ves. jun. 56, the court decided that political treaties between a 
foreign state and subjects of Great Britain, conducting as a 
state under-acts of Parliament, are not a matter of municipal 
jurisdiction, and to be examined and enforced by the judiciary. 

Another class of political questions, coming still nearer this, 
is, Which must be regarded as the rightful government abroad 
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between two contending parties? ‘l'hat is never settled by 
the judiciary, but is left to the decision of the general govern- 
ment. (The Cherokee Case, 5 Peters, 50 ; and Williams v. Suf- 
folk Ins. Co., 13 Peters, 419; 2 Cranch, 241; Rose v. Hime- 
ly 4 Cranch, 268; United States v. Palmer, 3 Wheat. 634, 

d Gelston v. Hoyt, ib. 246; The Divina Pastora, 4 Wheat. 
fA; 14 Ves. 363; 11 Ves. 683; 1 Edw. Ad. 1.) 

The doctrines laid down in Palmer’s case are as directly ap- 
licable to this in the event of two contending parties in arms 
in a domestic war as in a foreign. If one is recognized by the 
executive or legislature of the Union as the de facto govern- 
ment, the judiciary can only conform to that political decision. 
See, also, The Santissuma Trinidad, 7 Wheat. 336, 337; and, 
further, that if our general government recognizes either as ex- 
clusively in power, the judiciary must sustain its belligerent 
rights, see 3 Sumner, 270. In the case of the City of 
Berne v. The Bank of England, 9 Ves. 348, it was held that 
a judicial court cannot take notice of a foreign government 
not acknowledged by the government of the country in which 
the court sits.” ‘I'he same rule has been applied by this court 
in case of a contest as to which is the true constitution, be- 
tween two, or which possesses the true legislative power in one, 
of our own States, — those citizens acting under the new consti- 
tution, which is objected to as irregularly made, or those under 
the old territorial government therein. Semb. Scott et al. v. 
Jones et al., 5 Howard, 374. In that case we held that no writ 
of error lies to us to revise a decision of a State court, where the 
only question is the validity of the statute on account of the 

litical questions and objections just named. It was held, also, 
in Williams v. Suffolk Ins. Co., 3 Sumner, 270, that, where a 
claim exists by two governments over a country, the courts of 
each are bound to consider the claims of their own government 
as right, being settled for the time being by the proper political 
tribunal. And hence no right exists in their judicial authorities 
to revise that decision. (pp. 273, 275; 8S. C., 13 Peters, 419.) 
“Omnia rite acta. It might otherwise happen, that the ex- 
traordinary spectacle might be presented of the courts of a 
country disavowing and annulling the acts of its own govern- 
ment in matters of state and political diplomacy.” 

This is no new distinction in judicial practice any more 
than in judicial adjudications. The pure mind of Sir Matthew 
Hale, after much hesitation, at last consented to preside on the 
bench in administering the laws between private parties under 
@ government established and recognized by other govern- 
ments, and in full possession de facto of the records and power 
of the kingdom, but without feeling satisfied on inquiring, as a 
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judicial question, into its legal rights. Cromwell had “ gotten 


possession of the government,” and expressed a willingnes, 


“to rule according to the laws of the land,” —by “red gowns 
rather than red coats,” as he is reported to have quaintly re. 
marked. And this Hale thought justified him in acting as q 
judge. (Hale’s Hist. of the Com. Law, p. 14, Preface.) For, 
like reason, though the power of Cromwell was soon after over. 


turned, and Charles the Second restored, the judicial decisions | 


under the former remained unmolested on this account, and 
the judiciary went on as before, still looking only to the de 
Jacto government for the time being. Grotius virtually holds 
the like doctrine. (B. 1, ch. 4, sec. 20, and B. 2, ch. 13 
sec. 11.) Such was the case, likewise, over most of this coun. 
try, after the Declaration of Independence, till the acknowledg. 
ment of it by England in 1783. (3 Story’s Com. on Const, 
$$ 214, 215.) And such is believed to have been the course 
in France under all her dynasties and régimes, during the last 
half-century. 

These conclusions are strengthened by the circumstance, that 
the Supreme Court of Rhode Island, organized since, under the 
second new constitution, has adopted this principle. In numer. 
ous instances, this court has considered itself bound to follow 
the decision of the State tribunals on their own constitutions 
and laws. (See cases in Smith v. Babcock, 2 Woodb. & Min; 
5 Howard, 139; Elmendorf v. Taylor, 10 Wheat. 159; Bank 
of U. States v. Daniel et al., 12 Peters, 32.) This, of course, 
relates to their validity when not overruling any defence set up 
under the authority of the United States. None such was 
set up in the trial of Dorr, and yet, after full hearing, the Su- 
preme Court of Rhode Island decided that the old charter and 
its legislature were the political powers which they were bound 


to respect, and the only ones legally in force at the time of this . 


transaction ; and accordingly convicted and punished the gov- 
ernor chosen under the new constitution for treason, as being 
technically committed, however pure may have been his politi- 
cal designs or private character. (Report of Dorr’s Trial, 
1844, pp. 130, 131.) The reasons for this uniform compliance 


by us with State decisions made before ours on their own laws | 


and constitutions, and not appealed from, are given by Chief 
Justice Marshall with much clearness. It is only necessary 
to refer to his language in Elmendorf v.'Taylor, 10 Wheat. 159. 

Starting, then, as we are forced to here, with several political 
questions arising on this record, and those settled by political 
tribunals in the State and general government, and whose 
decisions on them we possess no constitutional authority to 
revise, all which, apparently, is left for us to decide is the 
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other point, whether the statute establishing martial law 
over the whole State, and under which the acts done by the 
defendants are sought to be justified, can be deemed constitu- 
. al. 

ai decide a point like this last is clearly within judicial 
cognizance, it being a matter of private personal authority 
and right, set up by the defendants under constitutions and 
jaws, and not of political power, to act in relation to the mak- 
ing of the former. 

Firstly, then, in order to judge properly whether this act of 
Assembly was constitutional, let us see what was the kind and 
character of the law the Assembly intended, in this instance, 
to establish, and under which the respondents profess to have 

ted. 
© The Assembly says: — “The State of Rhode Island and 
Providence Plantations is hereby placed under martial law, and 
the same is hereby declared to be in full force until otherwise 
ordered by the General Assembly, or suspended by proclamation 
of his Excellency the Governor of the State.” Now, the 
words ‘‘ martial law,” as here used, cannot be construed in any 
other than their legal sense, long known and recognized in legal 

edents as well as political history. (See it in 1 Hallam’s 
Const. Hist., ch. 5, p. 258; 1 MacArthur on Courts-Martial, 33. 
The legislature evidently meant to be understood in that 
sense by using words of such well-settled construction, with- 
out any limit or qualification, and covering the whole State 
with its influence, under a supposed exigency and justifica- 
tion for such an unusual course. I do not understand this 
to be directly combated in the opinion just delivered by 
the Chief Justice. That they could mean no other than the 
ancient martial law often used before the Petition of Right, 
and sometimes since, is further manifest from the fact, that 
they not only declared ‘ martial” law to exist over the 
State, but put their militia into the field to help, by means 
of them and such a law, to suppress the action of those 
denominated “insurgents,” and this without any subordina- 
tion to the civil power, or any efforts in conjunction and in 
cooperation with it. The defendants do not aver the exist- 
ence of any civil precept which they were aiding civil officers 
to execute, but set up merely military orders under martial 
law. Notwithstanding this, however, some attempts have 
been made at another construction of this act, somewhat less 
offensive, by considering it a mere equivalent to the suspen- 
sion of the habeas corpus, and another still to regard it as re- 
ferring only to the military code used in the armies of the 
United States and England. But when the legislature enacted 
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such a system “as martial law,” what right have we to 
that they intended to establish something else and somethi 
entirely different? A suspension, for instance, of the writ of 
habeas corpus, —a thing not only unnamed by them, by 
wholly unlike and far short, in every view, of what they both 
said and did? Because they not only said, eo nomine, that 
they established “martial law,” but they put in operation its 


ptinciples ; principles not relating merely to imprisonment, like | 


the suspension of the habeas corpus, but forms of arrest with. 
out warrant, breaking into hpuses where no offenders were 
found, and acting exclusively under military orders rather than 
crvil precepts. 


Had the legislature meant merely to suspend the writ of , 


habeas corpus, they, of course, would have said that, and noth. 
ing more. A brief examination will show, also, that they did 
not thus intend to put in force merely some modern military 
code, such as the Articles of War made by Congress, or those un- 
der the Mutiny Act in England. They do not mention either, 
and what is conclusive on this, neither would cover or protect 
them, in applying the provisions of those laws to a person situ. 
ated like the plaintiff. For nothing is better settled than that 
military law applies only to the military; but ‘“ martial law” 


is made here to apply to all. (Hough on Courts-Martial, 384, _ 


note ; 27 State Trials, 625, in Theobald Wolfe ‘Tone’s case.) 
The present laws for the government of the military in Eng- 
land, also, do not exist ijn the vague and general form of mar. 
tial law, but are explicitly restricted to the military, and are 
allowed as to them only to prevent desertion and mutiny, and 
te preserve gocd discipline. (1 Bl. Com. 412; 1 MacArthur on 
Courts-Martial, p.20.) So, in this country, legislation as to the 
military is usually confined to the general government, where 
the great powers of war and peace reside. And hence, under 
those powers, Congress, by the act of 1806 (2 Stat. at Large, 
359), has created the Articles of War, “ by which the armies of 
the United States shall be governed,” and the militia when in 
actual service, and only they. ‘To show this is not the law 
by which other than those armies shall be governed, it has 


been found necessary, in order to include merely the drivers , 


or artificers “‘in the service,” and the militia after mustered 
into it, to have special statutory sections. (See articles 96 and 
97.) ‘Till mustered together, even the militia are not subject 
to martial law. (5 Wheat. 20; 3 Stor. Com. Const., § 120.) 
And whenever an attempt is made to embrace others in its 
operation, not belonging to the military or militia, nor having 
ever agreed to the rules of the service, well may they say, we 
have not entered into such bonds, —in hec vincule, non veni. 
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(2 Hen. Bl. 99; 1 Bl. Com. 408, 414; 1 D. & E. 493, 550, 784; 
97 State Trials, 625.) Well may they exclaim, as in Magna 
that ‘‘no freeman shall be taken or imprisoned but by 
the lawful judgment of his equals, or by the law of the land.” 
There is no pretence that this plaintiff, the person attempted 
be arrested by the violence exercised here, was a soldier or 
mailitia-man then mustered into the service of the United States, 
or of Rhode Island, or subject by its laws to be so employed, 
or on that account sought to be seized. He could not, there- 
fore, in this view of the case, be arrested under this limited 
and different kind of military law, nor houses be broken into 
for that purpose and by that authority. 

So it is a settled principle even in England, that, ‘“‘ under the 
British constitution, the military law does in no respect either 
supersede or interfere with the civil law of the realm,’ and 
that ‘“‘the former is in general subordinate to the latter” 
(Tytler on Military Law, 365); while “martial law” over- 
rides them all. The Articles of War, likewise, are not only 
authorized by permanent rather than temporary legislation, 
but they are prepared by or under it with punishments and 
rules before promulgated, and known and assented to by those 
few who are subject to them, as operating under established 
legal principles and the customary military law of modern 
times. (1 East, 306, 313; Pain v. Willard, 12 Wheat. 539, and 
also 19; 1 MacArthur, Courts-Martial, 13 and 215.) They are 
also definite in the extent of authority under them as to sub- 
ject-matter as well as persons, as they regulate and restrain 
within more safe limits the jurisdiction to be used, and recog- 
nize and respect the civil rights of those not subject to it,.and 
even of those who are, in all other matters than what are mili- 
tary and placed under military cognizance. (2 Stephen on 
Laws of Eng. 602; 9 Bac. Abr., Soldier, F ; Tytler on Military 
Law, 119.) And as a further proof how rigidly the civil power 
requires the military to confine even the modified. code martial 
to the military, and to what are strictly military matters, it can- 
not, without liability to a private suit in the judicial tribunals, 
be.exercised. on a soldier himself for a cause not military, or 
over which the officer had no right to order him; as, fer ex- 
ample, to attend school instruction, or pay an assessment tow- 
ards it out of his wages. (4 ‘aunt. 67; 4 Maule & Selw. 
400; 2 Hen. Bl. 103, 537 ; 3 Cranch, 337 ;.7 Johns. 96.) 

The prosecution of Governor Wall in England, for causing, 
when he was in military command, a soldier to. be seized and 
flogged so that he died, for an imputed offence not clearly mili- 
tary and by a pretended court-martial without a full trial, and 
executing Wall for the offence after a lapse of twenty years, 
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iustrate how jealously the exercise of any martial -power jy 
watched in England, though in the army itself and on its owy 
members. (See Annual Register for 1802, p. 569; 28 Stat, 
Trials, p. 52, Howell’s ed.) 

How different in its essence and forms, as well as subjects, 
from the Articles of War was the “ martial law” established 
here over the whole people of Rhode Island, may be seen by 


adverting to its character for a moment, as described in judicia) | 


as well as political history. It exposed the whole population, 
not onlysto be seized without warrant or oath, and their houses 
broken open and rifled, and this where the municipal law ang 
its officers and courts remained undisturbed and able to punish 


all offences, but to send prisoners, thus summarily arrested ina _, 


civil strife, to all the harsh pains and penalties of courts-martia] 
or extraordinary commissions, and for all kinds of supposed of. 
fences. By it, every citizen, instead of reposing under the shield 
of known and fixed laws as to his liberty, property, and life 
exists with a rope round his neck, subject to be hung up bya 
military despot at the next lamp-post, under the sentence of 
seme drum-head court-martial. (See Simmons’s Pract. of Courts. 
Martial; 40.) See such a trial in Hough on Courts-Martial, 383, 
where the victim on the spot was “blown away by a gun,” 


“neither time, place, nor persons considered.” As an illustra | 


tion how the passage of such a law may be abused, Queen Mary 
put it in force in 1558, by proclamation merely, and dec 

“that whosoever had in his possession any heretical, treasonable, 
or seditious books, and did not presently burn. them, without 
reading them or showing them to any other person, should be 
esteemed a rebel, and without any further delay be executed by 
the martial law.” (Tytler on Military Law, p. 50, ch. 1, see 1.) 

For‘convincing reasons like these, in every country which 
makes any claim to political or civil liberty, ‘“ martial law,” as 
here attempted and as once practised in England against her 
own people, has been expressly forbidden there for near two 
centuries, as well as by the principles of every other free con- 
stitutional government. (1 Hallam’s Oonst. Hist. 420.) And it 
would be not a little extraordinary, if the spirit of our institu 
tutions, both State and national, was not much stronger than in 
England against the unlimited exercise of martial law over a 
whole people, whether attempted by any chief magistrate or 
even by a legislature. 

It is true, and fortunate it is that true, the consequent actual 
évil in this instance from this declaration of martial law was 
smaller than might have been naturally anticipated. But we 
must be thankful for this, not to the harmless character of the 
law itself, but rather to an inability to arrest many, or from the 
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small opposition in arms, and its short continuance, or from the 
deep jealousy and rooted dislike generally in this country to 
any approach to the reign of a mere military despotism. Un- 
fortunately, the legislature had probably heard of this measure 
in history, and even at our Revolution, as used by some of the 
British generals against those considered rebels; and, in the 
confusion and hurry of the crisis, seem to have rushed into it 
saddenly, and, I fear, without a due regard to private rights, or 
their own constitutional powers, or the supervisory authority 
of the general government over wars and rebellions. 

Having ascertained the kind and character of the martial 
law established by this act of Assembly in Rhode Island, we 
ask next, how, under the general principles of American juris- 

dence in modern times, such a law can properly exist, or be 
judicially upheld. A brief retrospect of the gradual, but deci- 
sive, repudiation of it in- England will exhibit many of the rea- 
sons why such a law cannot be rightfully tolerated anywhere 
in this country. 

One object of Parliamentary inquiry, as early as 1620, was 
to check the abuse of martial law by the king which had pre> 
yailed before. (Tytler on Military Law, 502.) The Petition 
of Right, in the first year of Charles the First, reprobated all 
such arbitrary proceedings in the just terms and in the terse 
language of that great patriot as well as judge, Sir Edward 
Coke, and prayed they might be stopped and never repeated. 
To this the king wisely replied, — “‘ Soit droit fast come est 
desire, — Let right be done as desired.” (Petition of Right, in 
Statutes at Large, 1 Charles 1.) Putting it in force by the 
king alone was not only restrained by the Petition of Right 
early in the seventeenth century, but virtually denied as law- 
ful by the Declaration of Rights in 1688. (Tytler on Military 
Law, 307.) Hallam, therefore, in his Constitutional History, p. 
420, declares that its use by “ the commissions to try military 
offenders by martial law was a procedure necessary within 
certain limits to the discipline of an army, but unwarranted 
by the constitution of this country.” Indeed, a distinguished 
English judge has since said, that “martial law,” as of old, 
now “does not exist in England at all,” “was contrary to the 
constitution, and has been for a century totally exploded.” 
(Grant v. Gould, 2 Hen. Bl. 69; 1 Hale, P. C. 346; Hale, Com. 
Law, ch. 2, p. 36; 1 MacArthur, 55.) This is broad enough, and 
iscorrect as to the community generally in both war and peace. 
No question can exist as to the correctness of this doctrine in 
time of peace. The Mutiny Act itself, for the government of 
the army, in 36 Geo. 3, ch. 24, sec. 1, begins by reciting, 
“Whereas, no man can be forejudged of life or limb, or sub 
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jected in time of peace to any punishment within the realm by 

martial law.” (Simmons’s Pract. of Courts-Martial, 38. ) 
Lord Coke says, in 3 Inst. 52: — “Ifa lieutenant, or othe 

that hath commission of martial authority in time of peace 


; mee 
hang or otherwise execute any man by color of martial law, 


this is murder.”?” “Thom. Count de Lancaster, being taken in 
open insurrection, was by judgment of martial law put to 
death,” and this, though during an insurrection, was adjudgeq 
to be murder, because done in time of peace, and while the 
courts of law were open. (1 Hallam’s Const. Hist. 260.) The 
very first Mutiny Act, therefore, under William the Third, was 
cautious to exonerate all subjects except the military from any 
punishment by martial law. (Tytler on Military Law, 19, 
note.) In this manner it has become gradually established jn 
England, that in peace the occurrence of civil strife does not 
justify individuals or the military or the king in using martial 
law over the people. 

It appears, also, that nobody has dared to exercise it, in 
war or peace, on the community at large, in England, for the 
last century and a half, unless specially enacted by Parliament, 
in some great exigency and under various restrictions, and then 
under the theory, not that it is consistent with bills of rights 
and constitutions, but that Parliament is omnipotent, and for 
sufficient cause may override and trample on them all, tempo- 
rarily. 

After the civil authorities have become prostrated in particu- 
lar places, and the din of arms has reached the most advanced 
stages of intestine commotions, a Parliament which alone fur. 
nishes the means of war —a Parliament unlimited in its powers 
has, in ertremis, on two or three occasions, ventured on 
martial law beyond the military ; but it has usually confined it 
to the particular places thus situated, limited it to the continu- 
ance of such resistance, and embraced in its scope only those 
actually in arms. ‘Thus the “Insurrection Act” of November, 
1796, for Ireland, passed by the Parliament of England, ex- 
tended only to let magistrates put people “ out of the king’s 
peace,”’ and subject to military arrest, under certain circum- 
stances. Even then, though authorized by Parliament, like 
the general government here, and not a State, it is through the 
means of the civil magistrate, and a clause of indemnity goes 
with it against prosecutions in the “king’s ordinary courts of 
law.” (Annual Register, p. 173, for A. D. 1798; 1 MacAr 
thur, Courts-Martial, 34.) See also the cases of the invasions 
by the Pretender in 1715 and 1745, and of the Irish rebellion 
in 1798. (Tytler on Military Law, 48, 49, 369, 370, App. 
No. 6, p. 402, the act passed by the Irish Parl.; Simmons’s 
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practice of Courts-Martial, App. 633.) When speaking of the 
absence of other and sound precedents to justify such martial 
jaw in modern times here, I am aware that something of the 
,ind may have been attempted in some of the doings of the Brit- 
‘sh Colonial governors towards this country at the Revolution. 

In the Annual Register for 1775, p. 133, June 12th, it may 
be seen that General Gage issued his proclamation, pardoning 
all who would submit, except Samuel Adams and John Han- 
cock, and further declaring, “that, as a stop was put to the due 
course of justice, martial law should take place till the laws 
were restored to their due efficacy.” 

Though the engagements at Lexington and Concord, hap- 
pened on the 19th of April, 1775, though Parliament had in 
February previous declared the Colonies to be in a state af re- 
bellion (Ibid., p. 247), and though thousands of militia had 
assembled near Bunker Hill before the 12th of June, no mar- 
tial law had been established by Parliament, and not till that 
day did General Gage, alone and unconstitutionally, undertake, 
in the language of our fathers, to ‘“‘ supersede the course of the 
common law, and, instead thereof, to publish and order the use 
and exercise of martial law.” (Ibid., p. 261; Journal of Ohi 
Cong., 147, a declaration on 6th July, 1775, drawn up by J. 
Dickenson. ) 

Another of these outrages was by Lord Dunmore, in Virginia, 
November 7th, 1775, not only declaring all the slaves ofrebels 
free, but ‘‘ declaring martial law. to be enforced throughout this 
Colony.” (Annual Register for 1775, p. 28; 4 American 
Archives, 74.) This was, however, justly denounced by the 
Virginia Assembly as an ‘“‘ assumed power, which the king him- 
self cannot exercise,’’ as it ‘“‘annuls the law of the land and in- 
troduces the most execrable of all systems, martial law.” (4 
American Archives, 87.) It was a return to the unbridled. des- 
potism of the Tudors, which, as already shown, one to two 
hundred years before, had been accustomed, in peace as well as 
war, to try not only soldiers under it, but others, and by courts- 
martial rather than civil tribunals, and by no settled laws in- 
stead of the municipal code, and for civil offences no less than 
military ones. (2 Hen. BI. 85; 3 Instit. 52; Stat. at Large, 
1 Charles 1 ; Tytler on Military Law, passim. ) 

Having thus seen that “martial law” like this, ranging 
over a whole people and State, was not by our fathers consid- 
ered proper at all in peace or during civil strife, and that, in the 
country from which we derive most of our jurisprudence, the 
king has long been forbidden to put it in force in war or peace, 
and that Parliament never, in the most extreme cases of rebel- 
lion, allows it, except as being sovereign and unlimited in power, 

6* 
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and under peculiar restrictions, the next inquiry is, whether the 
legislature of Rhode Island could, looking to her peculiar sity. 
ation as to a constitution, rightfully establish such a law under 
the circumstances existing there in 1842. And, to meet this 
question broadly, whether she could do it, regarding those cip. 
cumstances, first, as constituting peace, and next, as amounting 
to war. In examining this, I shall refrain from discussing the 
points agitated at the bar, whether the old charter under which 
it took place was a wise one for a republic, or whether the 
acts of the legislature rendering it so highly penal to resort to 
peaceful measures to form or put into operation a new consti- 
tution without their consent, and establishing “ martial law ” 
to suppress them, were characterized by the humanity and the 
civilization of the present age towards their own fellow-citi- 
zens. But I shall merely inquire, first, whether it was within 
the constitutional power of: that legislature to pass such a law 
as this during peace, or, in other words, before any lawful and 
competent declaration of war; leaving all questions of mere 
expediency, as belonging to the States themselves rather than 
the judiciary, and being one of the last persons to treat any of 
them with disrespect, or attempt to rob them of any legitimate 
power. 

At the outset it is to be remembered, that, if Parliament now 
exercises such a power occasionally, it is only under various 
limitations and restrictions, not attended to in this case, and 
only because the power of Parliament is by the English con- 
stitution considered as unlimited or omnipotent. But here 
legislative bodies, no less than the executive and judiciary, are 
usually not regarded as omnipotent. They are in this coun- 
try now limited in their powers, and placed under strong pro- 
hibitions and checks. (8 Wheat. 88; 3 Smedes & Marshall, 
673. 

This court has declared that ‘the legislatures are the crea- 
tures of the Constitution. They owe their existence to the 
Constitution. They derive their powers from the Constitution. 
It is their commission, and therefore all their acts must be 
conformable to it, or else they will be void.” (Vanhorne’s 
Lessee v. Dorrance, 2 Dall. 308; Vattel, ch. 3, sec. 34.) In 
mos: of our legislatures, also, as in Rhode Island in A. D. 1798, 
by a fundamental law, there has been incorporated into their 
constitutions prohibitions to make searches for papers or per- 
sons without a due warrant, and to try for offences except by 
indictment, unless in cases arising in the army or navy or 
militia themselves. 

The genius of our liberties holds in abhorrence all irregular 
inroads upon the dwelling-houses and persons of the citizen, 
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and with a wise jealousy regards them as sacred, except when 
assailed in the established and allowed forms of municipal law. 
Three of the amendments to the Constitution of the United 
States were adopted, under such influences, to guard against 
abuses of power in those modes by the general government, 
and evidently to restrict even a modified “martial law” to 
cases happening among military men, or the militia when in 
actual service. For one of them, amendment fourth, expressly 
provides, that “the right of the people to be secured in their 

rsons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated; and no warrants 
shall issue but upon probable cause, supported by oath or affir- 
mation, and particularly describing the place to be searched, and 
the persons or things to be seized.’”” The others are amend- 
ments third and fifth. And who could hold for a moment, 
when the writ of habeas corpus cannot be suspended by the 
legislature itself, either in the general government or most of 
the States, without an express constitutional permission, that 
all other writs and laws could be suspended, and martial law 
substituted for them over the whole State or country, without 
any express constitutional license to that effect, in any emer- 
gency? Much more is this last improbable, when even the 
mitigated measure, the suspension of the writ of habeas cor- 
pus, has never yet been found proper by Congress, and, it is 
believed, by neither of the States, since the Federal Constitu- 
tion was adopted. (3 Story’s Com. on Const., $ 1325.) 

Again, the act of June 24th, 1842, as an act of legislation by 
Rhode Island, was virtually forbidden by the express declara- 
tion of principles made by the Rhode Island Assembly in 
1798; and also by the views expressed through the delegates 
of their people upon adopting the Federal Constitution, June 
16th, 1790. These may be seen in 1 Elliott’s Deb. 370, de- 
claring, in so many words, “ that every person has a right to be 
secure from all unreasonable searches and seizures of his per- 
son, his papers, or his property,” and warrants to search with- 
out oath and seizures by general warrant are “ oppressive,” 
and “ought not to be granted.”’ 

But as these views were expressed in connection with the 
constitution of the general government, though avowed to be 
the principles of her people generally, and as the doings in 
1798 were in the form of a law, and not a constitution, it was 
subject to suspension or repeal ; and hence it will be necessary 
tolook into the charter to Rhode Island of 1663, her only State 
constitution till 1842, to see if there be any limitation in that 
to legislation like this, establishing martial law. 

So far from that charter, royal as it was in origin, permitting 
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an unlimited authority in the legislature, it will be found ey. 


pressly to forbid any laws “contrary and repugnant unto” / 


“the laws of this our realm of England,” and to require them 
to be, “‘as near as may be, agreeable” to those laws. (Sep 
Document, p- 12.) 

This, so far from countenancing the establishment of martial} 


law in Rhode Island, contrary to the Petition of Right in Eng. 


land and her Bill of Rights, regulated it by the same restrictions 
“as near as may be.” Nor did our Revolution of A. D. 1775 


remove that restraint, so far as respects what was then the , 


body of English laws. For although Rhode Island chose to 
retain that charter with this restriction after the Revolution, and 


made no new constitution with other limitations till 1842 o , 


1843, yet probably “the laws of England ” forbidden to be 
violated by her legislature must be considered such as existed 


when the charter was granted in 1663, and as continued down | 


to 1776. After that, her control over this country de jure 
ceasing, a conformity to any new laws made would not be 


required. But ‘retaining the charter as the sole guide and | 


limit to her legislature until she formed a new constitution, it 
seems clear that her legislature had no right, on the 25th of 
June, 1842, to put the whole State under martial law by any 
act of Parliament in force in England in 1663 or in 1776, be. 
cause none such was then in force there, nor by any clause 
whatever in her charter, as will’ soon be shown, nor by any 


usages in her history, nor by any principles which belong to | 


constitutional governments or the security of public liberty. 
To remove all doubt on this subject, the charter does ex- 
pressly allow “ martial law” in one way and case to be de 
clared, and thus impliedly forbids it in any other. E'rpressio 
unius est erclusio alterius. But so far from the martial law 


allowed by it being by permission of the legislature and over , 


the whole State, it was to be declared only in war waged 
against a public enemy, and then by the “ military officer” 
appointed to command the troops so engaged; and then not 
over their whole territory and all persons and cases, but he 
was to “‘use and exercise the law martial in such cases only 
as occasion shall necessarily require.” (p. 15.) 


Even this power, thus limited, as before shown, related to 


the troops of the State, and those liable to serve among them 
in an exigency, and when in arms against an enemy. They 
did not touch opponents, over whom they could exercise only 
the municipal laws if non-combatants, and only the law of 


nations and belligerent rights when in the field, and after war . 


or rebellion is recognized as existing by the proper authori- 
ties. Again, it would be extraordinary indeed if in England 
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the king himself is restrained by Magna Charta and by the 
Petition as well as Declaration of Rights, binding him to these 
jimits against martial law since the Revolution of 1688 (4 BL. 

m. 440; 2 Peters, 656), and yet he could grant a charter 
qhich should exonerate others from the obligations of Magna 
Gharta and the general laws of the kingdom, or that they 
could be exonerated under it as to the power of legislation, and 
do what is against the whole body of English laws since the 
end of the sixteenth century, and what Parliament itself, in its 
omnipotence and freedom from restrictions, has never, in the 
highest emergencies, thought it proper to do without numerous 
limitations, regulations, and indemnities, as before explained. 

Beside this, it may well be doubted whether, in the nature 
of the legislative power in this country, it can be considered as 
anywhere rightfully authorized, any more than the executive, 
to suspend or abolish the whole securities of person and prop- 
erty at its pleasure ; and whether, since the Petition of Right 
was granted, it has not been considered as unwarrantable for 
any British or American legislative body, not omnipotent in 
theory like Parliament, to establish in a whole country an un- 
limited reign of martial law over its whole population; and 
whether to do this is not breaking up the foundations of all 
sound municipal rule, no less than social order, and restoring 
the reign of the strongest, and making mere physical force the 
test of right. 

All our social usages and political education, as well as our 
constitutional checks, are the other way. It would be alarming 
enough to sanction here an unlimited power, exercised either 
by legislatures, or the executive, or courts, when all our gov- 
ernments are themselves governments of limitations and checks, 
and of fixed and known laws, and the people a race above all 
others jealous of encroachments by those in power. And it is 
far better that those persons should be without the protection 
of the ordinary laws of the land who disregard them in an 
emergency, and should look to a grateful country for indemnity 
and pardon, than to allow, beforehand, the whole frame of 
jurisprudence to be overturned, and every thing placed at the 
mercy of the bayonet. 

No tribunal or department in our system of governments 
ever can be lawfully authorized to dispense with the laws, like 
some of the tyrannical Stuarts, or to repeal, or abolish, or sus- 
pend the whole body of them ; or, in other words, appoint an 
unrestrained military dictator at the head of armed men. 

Whatever stretches of such power may be ventured on in 
great crises, they cannot be upheld by the laws, as they pros- 
trate the laws and ride triumphant over and beyond them, 
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however the Assembly of Rhode Island, under the _ exigency, 
may have hastily supposed that such a measure in this ip. 
stance was constitutional. It is but a branch of the omnipo. 
tence claimed by Parliament to pass bills of attainder, belong. 
ing to the same dangerous and arbitrary family with martial 
law. But even those have ceased to succeed in England 
under the lights of the nineteenth century, and are expressly 
forbidden by the Federal Constitution ; and neither ought ever 
to disgrace the records of any free government. Such laws 
(and martial law is only still baser and more intolerable than 
bills of attainder) Mr. Madison denounces, as ‘ contrary to the 
first principles of the social compact, and ‘to every principle of 
sound legislation.” (Federalist, No. 44.) 

In short, then, there was nothing peculiar in the condition 
of Rhode Island as to a constitution in 1842, which justified 
her legislature in peace, more than the legislature of any other 
State, to declare martial law over her whole people ; but there 
was much in her ancient charter, as well as in the plainest prin- 
ciples of constitutional liberty, to forbid it. Considering this, 
then, and that some cases already cited show that domestic 
violence is still to be regarded, not as « state of war, giving 
belligerent rights, but as conferring only the powers of peace 
in a State, through its civil authorities, aided by its militia, till 
the general government interferes and recognizes the contest as 
a war, this branch of our inquiries as to martial law would end 
here, upon my view of the pleadings, because the defendants 
justify under that law, and because the State legislature alone 
possessed no constitutional authority, to establish martial law, of 
this kind and to this extent, over her people generally, whether 
in peace or civil strife. But some of the members of this court 
seem to consider the pleadings broad enough to cover the jus- 
tification, under some rights of war, independent of the act of 
the Assembly, or, as the opinion just read by the Chief Justice 
seems to imply, under the supposed authority of the State, in 
case of domestic insurrection like this, to adopt an act of mar- 
tial law over its whole people, or any war measure deemed 
necessary ‘by its legislature for the public safety. 

It looks, certainly, like pretty bold doctrine in a constitu- 
tional government, that, even in time of legitimate war, the 
legislature can properly suspend or abolish all constitutional 
restrictions, as martial law does, and lay all the personal and 
political rights of the people at their feet. But bolder still is 
it to justify a claim to this tremendous power in any State, or 
in any of its officers, on the occurrence merely of some domes- 
tic violence. 


We have already shown that, in this last event, such a claim 
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jg entirely untenable on general principles, or by the old char- 

yer of Rhode Island, and was denounced as unlawful by our 

fathers when attempted against them at the Revolution, and 

nas in England been punished as murder when exercised to 

kill one, though taken in open arms in an insurrection. (See 
ante. 

The eens which the court has pronounced in this case 
seems to me, also, to be rested, not on any right of this kind in 

e, but, on the contrary, to uphold the act of martial law 
only as @ War measure. But the grounds have not been shown, 
to my conviction, for supposing that war and war measures, 
and the rights of war, existed legally in Rhode Island when 
this act passed. And, finally, it seems to me that the insur- 
rection then existing was not in a stage of progress which 
would justify any mere belligerent rights; but if any, it was 
such rights in the general government, and not in the legisla- 
ture of the State, obtained, too, by mere implication, and, as to 
so formidable a measure as this, operating so loosely and reck- 
lessly over all its own citizens. 

It is admitted that no war had duly been declared to exist, 
either by Rhode Island ‘or the United States, at the time this 
war measure was adopted, or when the trespass under it was 
committed. Yet, had either wished to exercise any war 
powers, they would have been legalized in our political system, 
not by Rhode Island, but the general government. (Constit., 
Art. 1, sec. 8; 3 Story’s Com. on Const., $$ 215, 217; 1 BL 
Com. by Tucker, App., p. 270.) 

It may not be useless to refresh our minds a little on this 
subject. ‘The Constitution expressly provides that “the Con- 
gress shall have power to declare war.” (Art. 1, sec. 8.) This 
isnot the States, nor the President, and much less the legislature 
ofa State. Nor is it foreign war alone that Congress is to de- 
clare, but “ war,””—-war of any kind existing legitimately 
or according to the law of nations. Because Congress alone, 
and not the States, is invested with power to use the great 
means for all wars,— ‘to raise and support armies,” “to 
provide and maintain a navy,” “to provide for calling forth 
the militia to execute the laws of the Union, suppress insurrec- 
tions, and repel invasions,’ and “to provide for organizing, 
arming, and disciplining the militia.” The largest powers of 
taxation, too, were conferred on Congress at the same time, 
and in part for this cause, with authority to borrow money on 
the credit of the Union, and to dispose of the public lands. 
But the States, deprived of these means, were at the same time 
properly relieved from the duty of carrying on war themselves, 
civil or foreign, because they were not required to incur ex- 
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penses to suppress even “ domestic violence,” or “ insures. 
tions,” or “rebellions.” By a provision, (sec. A, art. 3,) “ the 
United States shall guarantee to every State in this Unita 
republican form of government, and shall protect each of them 
against invasion, and, on application of the legislature (or of the 
executive when the legislature cannot be convened), against 
domestic violence.”” This exclusiveness of the war power jp 
Congress in all cases, domestic or foreign, is confirmed, too, by 
another authority given to Congress, not only to organize o~ 
discipline the militia, no less than to have regular armies and 
navies, but “to provide for calling forth the militia” “to sy 
press insurrections.” (Sec. 8, art. 1.) And lest it might be 
argued that this power to declare war and raise troops and 
navies was not exclusive in the general government, as is the 
case with some other grants to it deemed concurrent, about 
weights and measures, bankrupt laws, &c. (see cases cited in 
Boston ». Norris, post, 283), the reasons for this grant as to war, 
and an express prohibition on the States as to it, both show 
the power to be exclusive in Congress. ‘Thus, the reasons ag 
to the power itself are cogent for having it exclusive only in 
one body, in order to prevent the numerous and sudden hostili- 
ties and bloody outbreaks in which the country might be in- 
volved, with their vast expenses, if thirty States could each 
declare and wage war under its own impulses. (1 BI. Com. 
by Tucker, App., p. 270.) And, to remove all doubt on 
that point, the Constitution proceeded expressly to provide 
in another clause a prohibition on the States (sec. 10, art. 1), 
—that “no State shall, without the consent of Congress,” 
“keep troops or ships of war in time of peace,”’ “or engage in 
war, unless actually invaded, or in such imminent danger as 
will not admit of delay.” 

This accorded with the sixth and ninth articles of the old 
Confederation, which vested in it exclusively the power to de 
clare war, and took the power of waging it from the States, 
unless in case of sudden attacks by Indians or pirates, or unless 
actually invaded by enemies, or in such imminent danger of it 
that time cannot be had to consult Congress., (1 Laws of 
U. 8., 15, 16, Bioren’s ed.) 

No concurrent or subordinate power is, therefore, left to the 
States on this subject, except by occasional and special consent 
of Congress, which is not pretended to have been given to 
Rhode Island ; or unless “actually invaded” by some enemy, 
which is not pretended here; or unless “in such imminent 
danger as will not admit of delay,” which manifestly refers to 
danger from a foreign enemy threatening invasion ; or from In- 
dians and pirates. Another circumstance to prove this, beside 
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the language itself being used in connection with foreign inva: 
sion and the danger of them, and not insurrectiéns, is the like 
clauses in the old Confederation being thus restricted. One 6f 
those (article 9th) declares that “ the United States in Congress 
assembled shall: have the sole and erclusive right and power 
of determining on peace and war, except in the cases mention- 
ed in the sixth article.” (1 Laws of U. S., 16, Bioren’s ed.) 
and the sixth article, after providing against foreign embassies, 
troops, and vessels of war by a State, adds: —“ No State shall 
engage in any war unless such State be actually invaded by 
enemies, or shall have received certain advice of a resolution 
being formed by some nation of Indians to invade ‘such State, 
and the danger is so imminent as not to admit of delay till the 
United States in Congress assembled can be consulted.” Nor, 
by an additional provision, could a State grant commissions to 
ships of war or letters of marque, “except it be after a declara- 
tion of war by the United States,” and only against the king: 
dom or state against whom the war had been declared, “ unless 
gach State be infested by pirates, in which case vessels of war 
may be fitted for that occasion,” &c. (1 Laws of U. S., 15, 
Bioren’s ed. ) 

It is impossible to mistake the intention in these: provisions, 
and to doubt that substantially the same intention was em- 
bodied by restrictions in the present Constitution, similar in 
terms, though not entering into so great details. What is, 
however, decisive as to this intent in the Constitution is the 
setion on it by the second Congress, only a few years after, 
and of which some were members who aided in framing the 
Constitution itself. That Congress, May 2d, 1792, authori-ed 
force to be used by the President to aid in repelling the ir 1- 
sions here referred to in the Constitution, and they are describ- 
ed in 86 many words, as “ shall be invaded, or be in imminent 
danger of invasion from any foreign nation or Indian tribe.” 
(1 Stat. at Large, 264.) So again in the act of Feb. 28, 1795 
(1 Stat. at Large, 424), and still further sustaining this view, 
the power to aid in suppressing insurrections in a State is given 
ma separate section, showing that they were not deemed the 
invasions and the ‘imminent danger” of them expressed in 
different sectioris of the act of Congress as well as of the Con- 
stitution. “If, however, this “imminent danger” could, by any 
stretch of construction, be considered broader, it did not exist 
here so as to prevent “delay” in applying to the President 
first; because, in truth, before martial law was declared, time 
had existed to make application to Congress and the President, 
and both had declined to use greater force, or to declare war, 
and the judicial tribunals of the State were still unmolested in 
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their course. Besides this, at the time of the trespass cop, 
plained of here, the few troops which had before taken up amy 
fer the new constitution had been disbanded, and all furthe 
violence disclaimed. 

Whoever, too, would justify himself under an exception jp, 
law or constitution, must set it up and bring his case within it, 
neither of which is attempted here as to this exception; by 
the justification is, on the contrary, under this head, placed by 
the defendant and the court on the existence of war, and right, 
consequent on its existence. 

Some mistake has arisen here, probably, from not adverting 
to the circumstance, that Congress alone can declare war, and 
that all other conditions of violence are regarded by the Cop. 
stitution as but ordinary cases of private outrage, to be punished 
by prosecutions in the courts ; or as insurrections, rebellions, o 


domestic violence, to be put down by the civil authorities — 


aided by the mihtia; or, when these prove incompetent, by 
the general goverument, when appealed to by a State fo 
aid, and matters appear to the general government to have 
reached the extreme stage, requiring more force to sustain the 
civil tribunals of a State, or requiring a declaration of war, and 
the exercise of all its extraordinary rights. Of these last, when 
applied to as here, and the danger has not been so imminent as 
to prevent an application, the general government must be the 
judge, and the general government is responsible for the conse. 
quences. And when it is asked, what shall a State do, if the 
general government, when applied to, refrains to declare wa 
till a domestic force becomes very formidable, I reply, exert 
all her civil power through her judiciary and executive, and if 
these fail, sustain them by her militia, codperating, and not in- 
dependent, and if these fail, it is quite certain that the genera 
government will never hesitate to strengthen the arm of the 
State when too feeble in either of these modes to preserve 
public order. And how seldom this will be required of the 
general government, or by means of war, may be seen by ow 
unspotted, unbroken experience of this kind, as to the States, 
for half a century, and by the obvious facts, that no occasion 
can scarcely ever, in future, arise for such interference, when 
the violence, at the utmost, must usually be from a minority of 
one State, and in the face of the larger power of the majority 
within it, and of the codperation, if need be, of the whole of 
the rest of the Union. 

Carry these constitutional provisions with us, and the facts 
which have existed, that there had been no war declared 
by Congress, no actual invasion of the State by a foreign 
enemy, no imminent danger of it, no emergency of any kind, 
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qbich prevented tume or delay to apply to the general govern- 
ment, and remember that, in this stage of things, Congress omit- 
ted OF declined to do any thing, and that the President: also de- 
clined to consider a civil violence or insurrection as existing so 
4s to justify his ordering out troops to suppress it. The State, 
then, in and of itself, declared martial law, and the defendants 
attempted to enforce it. In such a condition of things, I am 
not prepared’ to say that the authorities of a State alone can 
exercise the rights of war against their own citizens ; persons, 
too, Who, it is to be remembered, were for many purposes at 
the same time under the laws and protection of the general 
overnment. On the contrary, it seems very obvious, as be- 
fore suggested, that in periods of civil commotion the first and 
wisest and only legal measure to test the rights of parties and 
sustain the public peace under threatened violence is to appeal 
to the laws and the judicial tribunals. When these are ob- 
structed or overawed, the militia is next to be ordered out, but 
only to strengthen the civil-power in enforcing its processes and 
upholding the laws. ‘Then, in extreme cases, another assist- 
ance is resorted to in the suspension of the writ of habeas cor+ 

. And, finally, if actual force, exercised in the field against 
those in battle array and not able to be subdued: in any other 
manner, becomes necessary, as guast war, whether against a for- 
eign foe or rebels, it must first, as to the former, be declared by 
Congress, or recognized and allowed by it as to the latter, un- 
der the duty of the United States “to protect each of them 

inst invasion”’ and ‘against domestic violence.” (Art..4, 
sec. 4.) When this is not done in a particular case by Con- 

, if then in session, it is done by the President in con- 
formity to the Constitution (Art. 1, sec. 8) and the act of 
Congress of Febuary 28th, 1795 (1 Stat. at Large, 424), “to 
provide for calling forth the militia to execute the laws of the 
Union, suppress insurrections, and repel invasions.” 

Under all these circumstances, then, to imply a power like 
this declaration of martial law over a State as still lawfully 
existing in its legislature would be to imply what is forbidden 
by all constitutional checks, forbidden by all the usages of free 
governments, forbidden by an exclusive grant of the war power 
to Congress, forbidden by the fact that there were no excep- 
tions or exigencies existing here which could justify it, and, in 
short, forbidden by the absence of any necessity in our system 
fora measure so dangerous and unreasonable, unless in some 
greatextremity, if at all, by the general government, which alone 
holds the issues of war and the power and means of waging it. 

Under these views and restrictions, the States have succeeded 
well, thus far, — over half a century, — in suppressing domestic 
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violence in other ways than by martial Jaw. ‘The State cour, 
with the aid of the militia, as in Shays’s rebellion and the 
Western insurrection, could, for aught which appears, by he| 
of the posse comitatus, or at least by that militia, have in thi 
case dispersed all opposition. They did this in both of thog 
instances, so much more formidable in numbers, and made py 
resort to martial law. (See before, and Minot’s History, 163 
178.) In one of them, not even the writ of habeas corpus was 
suspended by the State, and never by the United States 


though empowered to do that in dangerous emergencies. (2 | 


Kent’s Com. 24 ; 2 Story’s Com. on Const., § 1335.) But if ciyjj 
process, aided by the militia, should fail to quell an insurrectioy 
against State laws, which has never yet happened in our his. 
tory, then an appeal lies, and is appropriate, to the general goy. 
ernment for additional force, before a resort can be had to 
supposed belligerent rights, much less to any exploded and up. 
constitutional extremes of martial law. 

As before shown, such an appeal: had been made here, by 
not complied with, because, I presume, the civil authority of 
the State, assisted by its own militia, did not appear to have 
failed to overcome the disturbance. How, then, let me ask, 
had the State here become possessed of any belligerent rights? 
how could it in any way be possessed of them, at the time 
of the passage of the act declaring martial law, or even a 
the time of the trespass complained of? I am unable to dis. 
cover. Congress, on this occasion, was in session, ready to 
act when proper and as proper, and it alone could, by the Con. 
stitution, declare war, or, under the act of May 2d, 1792, allow 
the militia from an adjoining State to be called out. (1 Stat, 
at Large, 264.) But Congress declared no war, and conferred 
no rights of war. The act of Feb. 28th, 1795 (1 Stat. at Large, 
424), seems to be made broader as to the power of the Presi. 
dent over al/ the militia, and, indeed, over the regular troops, 
to assist on such an occasion, by another act of March 34, 
1807 (2 Stat. at Large, 443). But the President, also, did 
nothing to eause or give belligerent rights to the State. He 
might, perhaps, have conferred some such rights on the militia, 
had he called them out, under the consent of Congress; but it 
would be unreasonable, if not absurd, to argue that the Presi 
dent, rather than Congress, was thus empowered to declare 
war, or that Congress meant to construe such insurrections, and 
the means used to suppress them, as wars; else Congress itself 
should in each case pronounce them so, and not intrust 90 
dangerous a measure to mere executive discretion. But he 
issued no orders or proclamations. Had he done so, and 
marched troops, through the action of the Executive under 
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the standing law is not waging war, yet, I concedge, it ig at- 
pting to suppress domestic violence by force of arms, and 
in doing it the President may possess and exert same bellige- 
rent rights in some extreme stages of armed opposition. It is 
he, however, and those acting under his orders, who, it will be 
gen, may possibly then, at times, use some such rights, and 
not the State or its organs. Nor is it till after the President 
has interfered that such rights arise, and then they arise under 
the decision and laws and proceedings. of the general govern- 
ment. ‘Then the organs of that government have come to the 
conclusion, that the exercise of force independent of the civil 
and State authorities has become necessary. (Federalist, No. 
99.) The President has been considered the paramount and 
fnal judge as to this, whether in invasion or rebellion, and not 
the governors or legislatures of States. This was fully settled 
during the war of 1812 with England. (3 Story’s Com. on 
Const., § 1206; 11 Johns. 150.) He may then issue his procla- 
mation for those in insurrection to disperse, and, if not dispersing, 
he may afterwards call out the militia to aid in effecting it. 
(Martin v. Mott, 12 Wheat. 30.) But not till then do any belli- 
gerent rights exist against those even in arms, and then only by 
or under him. It is a singular coincidence, that, in England, it 
igheld to be not ‘‘lawful”’ for the chief magistrate to order out 
the militia in case of “rebellion and insurrection,” without 
«the occasion being. first communicated to Parliament, if sx- 
ting, and, if not sitting, published by proclamation.” (1 Mac- 
Arthur, 28; 12 Statutes at Large, 432, 16 George 3, ch. 3; 8 
Stat. at Large, 634, sec. 116.) And here, under the act of 
1793, the President himself could not call out the militia from 
another State to assist without consulting Congress, if in ses- 
sion, much less could he declare war. (1 Stat. at Large, 264, 
sec. 2. 
When the President issues his orders to assemble the militia 
to aid in sustaining the civil authorities of the State to enforce 
the laws, or to suppress actual array and violence by counter 
force, obedience to those orders hy the militia then undoubt- 
edly becomes a military duty. (12 Wheat. 31.) So in Eng- 
land. (8 Stat. at Large, sec. 116; 11 Johns. 150; 4 Burrows, 
2472; 12 Johns. 257.) And a refusal to obey such a military 
summons may be punished in due form, without doubt, by a 
court-martial. (Houston v. Moore, 5 Wheat. 1, 20, 35, 37; 
3Story’s Com. on Const., § 120.) When such troops, called 
out by the general government, are in the field on such an oc- 
casion, what they may lawfully do to others, who are in oppo- 
sition, and do it by any mere belligerent rights, is a very dif- 
ferent question. For, now, I am examining only whether any 
7 
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belligerent rights before this event existed, on the part of the 
State, as matters then stood, commensurate with thie etrony 
measure of putting martial law in force over the whole Sta. 
The precedents, as well as the sound reasons and Principle, 
just adverted to, are all, in-my view, the other way. 

Under our present Constitution, the first, if not nearest, prece. 
dent in history as to the course proper to be followed in any 
State insurrection is Shays’s rebellion in Massachusetts. Hay. 
ing occurred in 1787, before the formation of the Federal Cop. 
stitution, and having been suppressed by. the State alone unde 
its own independent authority (Minot’s History of Shays, 
Insurrection, p. 95), it was untrammelled by any of the provis. 


ions now existing about war and insurrections in that Const. , 


tution. But the course pursued on.that occasion is full of ip. 
struction and proof as to what was deemed the legal use of the 
militia by the State, when thus called out, under the old Cop. 
federation, and the extent of the rights of force mcident to q 
State on a rebéllion within its limits. We have before showy 
that the provisions in the old Confederation as to war wer 
much the same in substance as m the present Constitution, 
Now, in Shays’s rebellion the resort was not first had at all tg 
the military, but to civil power, tall the courts themselves wer 
obstructed and put in jeopardy. And when the militia wer 
finally called out, the whole State, or any part of it, was not 
put under martial law. The writ of habeas corpus was merely 
suspended for a limited time, and the military ordered to aid in 


making arrests under warrants, and not by military orders, a3 © 


here. They were directed to protect civil officers in executing 
their duty, and nothing more, unless against persons when ac- 
tually in the field obstructing them. (Ibid. 101.) 

The language of Governor Bowdoin’s orders to Major-Gen- 


eral Lincoln, January 19th, 1787, shows the commendabk , 


caution deemed legal on such an occasion : — ‘‘ Consider your- 
self in all your military offensive operations constantly as un- 
der the direction of the civil officer, saving where any armed 
force shall appear and oppose your marching to execute these 
orders.”’ 

This gives no countenance to the course pursued on this oc- 
casion, even had’it been attempted to be justified in the plead- 
ings as a right of war, though in a Wemestic insurrection, and 
not yet recognized as existing so as to require countenance and 
assistance through the interposition of fotee by the general 
government. Even General Gage did not, though illegally, 
venture to declare martial law in 1776 till the faet occurred, 
as he averted, that the municipal laws could not be executed. 
Much less was it unlikely here that these laws could not have 
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heen executed by the civil power, or at least by that assisted 
by the militia, when the judges of the Supreme Court:of Rhode 
jsiand had been appointed their own judges, and been approved 
py those who were considered in an insurrectionary condition. 

In substantial accordance with these views was, likewise, the 
conduct of the general government in the insurrection against 
its own laws in the only other case of rebellion of much note, 
except the controverted one of Burr’s, in our national history. 
jt was in Western Pennsylvania, in 1793, and where the rebel- 
lion, or Violent resistance, and even treason, as adjudged by the 
courts of law in The United States v. The Insurgents of 
Pennsylvania, 2 Dallas, 335, were committing against the gov- 
emment of the United States. 

So far, however, from martial law having then been deemed 

per or competent to be declared by Congress, and enforced 
anywhere, or even the writ of habeas corpus suspended, the 
troops were called out expressly to codperate with the civil 
githorities, these having proved insufficient. (Findley’s Hist., 
App. 316,317.) But that of itself did not seem to be considered 
as per se amounting to war, or as justifying war measures. The 

vernment, therefore, neither declared war, nor waged it with- 
out that declaration, but did what seems most humane and fit 
on such occasions, till greater resistance and bloodshed might 
render war measures expedient; that is, marched the troops 
expressly with a view only to “cause the laws to be duly exe- 
cuted.”” 

Nor was this done till Judge Peters, who officiated in that 
district in the courts of the United States, certified that he 
had issued warrants which the marshal was unable to execute, 
without military aid. (1 American State Papers, 185.) The 
sts of Congress then required such a certificate, before allow- 
ing the militia to be called out. (1 Stat. at Large, 264.) The 
marshal also wrote, that he needed “military aid.” (1 Am. 
State Papers, 186.) The additional force, authorized by Con- 
gress, was expressly for that same purpose, as well as to sup- 
press such combinations. (1 Stat. at Large, 403.) And though 
with these objects, so fully did it seem proper to reach this last 
one by means of the first, the orders in the field were to a 
like effect, and the arrests made were by authority of the 
civil officers, and those. seized were carried before those au- 
thorities for hearing and trial. (Findley, 181.) 

The Secretary of War, likewise, issued public orders, in 
which, among other things, it is stated, that “ one object of the 
expedition is to assist the marshal of the district to make pris- 
mers,” d&&c. “The marshal of the District of Pennsyivania will 
move with you and give you the names of the offenders, their 
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descriptions, and respective places of abode, who are to by 
made prisoners under criminal process.”” And so exclusive} 
did Congress look to the laws of the land for a guide, that Spe. 
cial sessions of the Circuit Court nearer the place of offence wer 
allowed (March 2d, 1793, 1 Stat. at Large, 334) to be called, 
when necessary, to try offenders. 

The President, throughout the excitement, evinced the 
characteristic moderation and prudence of Washington, cop. 
stantly enjoined a subordination of the military to the ciyj 
power, and accompanied the troops in person to see that the 
laws were respected. (Findley’s History of the Western Ip. 
surrection, p. 144.) ‘He assured us,” says Findley (p. 179), 
“that the army should not consider themselves as judges o 
executioners of the laws, but as employed to support the proper 
authorities in the execution of them.’’ ‘That he had issued o,. 
ders “‘ for the subordination of the army to the laws.” (p. 181.) 
This was in accordance with the course pursued in England 
on some similar occasions. (1 MacArthur on Courts-Martial, 
28.) And though some arrests were to be made, they were to 
be in a legal civil form, for he said, “‘ Nothing remained to be 
done by them but to support the civil magistrate in procuring 
proper subjects to atone for the gutrages that had been com. 
mitted.” (Findley, 187.) The orders or warrants executed 
seem to have emanated from the federal judge of the Pennsyl- 
vania District. (pp. 200, 201, 204, ch. 16.) 

The arrests in 1805 and 1806, in what is called Burr’s con. 
spiracy, furnish another analogy and precedent. ‘They were 
not made till an oath and warrant had issued, except in one 
or two cases. And in those the prisoners were immediate. 
ly discharged, as illegally arrested, as soon as writs of habeas 
corpus could be obtained and enforced. By the Constitution, 
(Art. 3, sec. 9,) ‘‘ the privilege of the writ of habeas corpus shall 
not be suspended unless when, in cases of rebellion or invasion, 
the public safety may require it.” 

And Congress then declined to suspend that writ, much less 
to declare martial law, even where the supposed rebellion exist- 
ed. Nor was the latter done by the States, in the rebellions of 
1787 and 1794, as before explained, but merely the writ of 
habeas corpus suspended in one of them. It is further charac- 
teristic of the jealousy of our people over legislative action to 
suspend the habeas corpus, though expressly allowed by the 
Constitution, that, after a bill to do it in 1807 seems to have 
passed the Senate of the United States, through all its read- 
ings in one day, and with closed doors, the House of Repre- 
sentatives rejected it, on the first reading, by a vote of 113 to 
19. (See the Journals of the two Houses, 25th and 27th 
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Jan., 1807.) And this although the bill to suspend the habeas 
corpus provided it should be done only when one is charged on 
path with treason or misdemeanour affecting the peace of the 
United States, and imprisoned by warrant on authority of the 
president of the United States, or the Governor of a State or 
Territory. It was not deemed prudent to suspend it, though in 
that mild form, considering such a measure at the best but a 
species of dictatorship, and to be justified only by extreme peril 
to the public safety. And Mr. Jefferson has left on record his 
gpinion, that it was much wiser, even in insurrections, never 
even to suspend the writ of habeas corpus. (2 Jefferson’s 
Cor. and Life, 274,291.) But what would have been thought 
then of a measure of ‘‘ martial law,’ established over the whole 
country, acting too without oath or warrant, and under no 
t by the Constitution, instead of a mere suspension of a 
writ, and which suspension was permitted by the Constitution 
in certain exigencies? Again, if only to repeal or suspend the 
habeas corpus requires a permissive clause in the Constitution, 
how much more should the repeal or suspension of all munici- 
laws? Indeed, the Mutiny Act itself, as for instance that of 
53 George 3, ch. 18, sec. 100, does not allow the military 
to break open a house to arrest so bad a culprit as a deserter 
without a warrant and under oath. (38 Stat. at Large, 97.) 
So, though a rebellion may have existed in Burr’s case in 
the opinion of the Executive, and troops had been ordered out 
to assist in executing the laws and in suppressing the hostile 
aray, this court held that an arrest by a military officer of one 
concerned in the rebellion, though ordered by the Executive, 
was not valid, unless he was a person then actually engaged 
in hostilities, or in warlike array, or in some way actually abet- 
ting those who then were so. (Bollman and Swartout’s case, 
4Cranch, 75, 101, 126; 1 Burr’s Tr. 175.) And if an arrest 
was made without an order of the commander-in-chief, the 
court would discharge at once. (Alexander’s case, 4 Cranch, 
15, 76, in note.) It should also be by warrant, and on 
oath ; and, in most cases, these were then resorted to by Gen- 
eral Wilkinson. (Annual Register for 1807, p. 84.) And so 
jealous were the people then of abuses, that a neglect by him 
of obedience to the requisitions of the habeas corpus, in some 
respects, led to a presentment against his conduct by the 
grand jury of New Orleans. (Annual Register for 1807, p. 
98.) But here no actual arrest was made, though attempt- 
ed, and, what was less justifiable, without oath or warrant the 
house was broken into, and hence any justification by martial 
law failing which might be set up for the former would 
seem more clearly to fail for the latter. ~ Certainly it must 
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fail unless the latter was proper in this way, under all the ip 
cumstances, though no one was there liable to be arrested, ang 
none actually arrested. 

This doctrine of their failing is familiar in municipal law jy, 
breaking houses to seize persons and property on legal prece 
when none are found there liable to be seized. (5 Coke, 93, q. 
Bac. Abr. Execution, W.) . 

In civil dissensions, the case stands very differently from 
foreign ones. In the latter, force is the only weapon, afte 
reason and negotiation have failed. In the former, it is no 
the course of governments, nor their right, when citizens ar 
unable to convince each other, to fly at once to arms and mili. 
tary arrests and confiscations. The civil power can first be 
brought to bear upon these dissensions and outbreaks through 
the judiciary, and usually can thus subdue ‘them. 

All these principles, and the precedents just referred to, show 
that the course rightfully to be pursued on such unfortunate 
occasions is that already explained ; first resorting to municipal 
precepts, next strengthening them by cooperation of the militia 
if resisted, and then, if the opposition are in battle array, op. 
posing the execution of such precepts, to obtain further assist. 
ance, if needed, from the general government to enforce them, 
and to seize and suppress those so resisting in actual array 
against the State. 

But affairs must advance to this extreme stage through all in. 
termediate ones, keeping the military in strict subordination to 
the civil authority except when acting on its own members, be 
fore any rights of mere war exist or can override the community, 
and then, in this country, they must do that under the counte 
nance and controlling orders of the general government. Bel- 
ligerent measures, too, must come, not from subordinates, but 
from those empowered to command, and be commensurate only 
with the opposing array, — the persons, places, and causes where 
resistance flagrante bello exists of the reckless character justi- 
fying violence and a disregard of all ordinary securities and 
laws. It is not a little desirable that this doctrine should prove 
to be the true one, on account of its greater tendency to secure 
orderly and constitutional liberty instead of rude violence, to 
protect rights by civil process rather than the bayonet, and to 
render all domestic outbreaks less bloody and devasting than 
they otherwise would be. 

There having been, then, no rights of war on the part of the 
State when this act of Assembly passed, and certainly none 
which could justify so extreme a measure as martial law over 
the whole State as incident to them, and this act being other 
wise unconstitutional, the justification set up under it must, iD 
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py opinion, fail. If either government, on the 24th of June, 
ssed authority to pass an act establishing martial law to 
this extent, it was, of course, that of the United States, — the 
overnment appointed in our system to carry on war and sup- 
ss rebellion or domestic violence when a State is unable to 
jo it by her own powers. But as the general government did 
got exercise this authority, and probably could not have done 
it constitutionally in so sweeping a manner, and in such an 
arly stage of resistance, if at all, this furnishes an additional 
reason why the State alone could not properly do it. 

But if J err in this, and certain rights of war may exist with 
one of our States in a civil strife like the present, in some ex- 
treme stage of it, independent of any act of Congress or the 
President recognizing it, another inquiry would be, whether, in 
the state of affairs existing at this time, such rights had become 
perfected, and were broad enough, if properly pleaded, to cover 
this measure of martial law over the whole State, and the acts 
done under it, in the present instance. The necessities of 
foreign War, it is conceded, sometimes impart great powers as 
toboth things and persons. But they are modified by those 
necessities, and subjected to numerous regulations of national 
lawand justice, and humanity. These, when they exist in mod- 
em times, while allowing the persons who conduct war some 
necessary authority of an extraordinary character, must limit, 
control, and make its exercise under certain circumstances and 
inacertain manner justifiable or void, with almost as much 
certainty and clearness as any provisions concerning municipal 
wthority or duty. So may it be in some extreme stages of 
civil war. Among these, my impression is that a state of war, 
whether foreign or domestic, may exist, in the great perils of 
which it is competent, under its rights and on principles of na- 
tional law, for a commanding officer of troops under the control- 
ling government to extend certain rights of war, not only over 
his camp, but its environs and the near field of his military 
operations. (6 American Archives, 186.) But no further, nor 
wider. (Johnson v. Davis et al., 3 Martin, 530, 551.) On 
this rested the justification of one of the great commanders of 
this country and of the age, in a transaction so well known at 
New Orleans. 

But in civil strife they are not to extend beyond the place 
where insurrection exists. (3 Martin, 551.) Nor to portions 
of the State remote from the scene of military operations, 
nor after the resistance is over, nor to persons not connected 
with it. (Grant v. Gould et al., 2 Hen. Bl. 69.) Nor, even 
within the scene, can they extend to the person or property 
of citizens against whom no probable cause exists which 
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may justify it. (Sutton v. Johnston, 1 D. & E. 549.) Nor 
to the property of any person without necessity or civil pre. 
cept. If matters in this case had reached such a crisis, ang 
had so been recognized by the general government, or if such 
a state of things could and did exist as to warrant such a meas. 
ure, independent of that government, and it was proper| 
pleaded, the -defendants might perhaps be justified within thog 
lumits, and under such orders, in making search for an Offender 
or an opposing combatant, and, under some circumstances, jp 
breaking into houses for his arrest. 

Considerations like these show something in respect to the ey. 
tent of authority that could have been exercised in each of them 
cases as a belligerent right, had war been properly declared befor 
and continued till that trme (6 American Archives, 232), neither 
of which seems to have been the case. It is obvious enough 
that, though on the 24th of June, five days previous, Luther 
had been in arms at Providence, several miles distant, unde 
the governor appointed under the new constitution, in order to 
take possession of some of the public property there, and though 
in the record it is stated that the defendants offered to prove 
he was at this time in arms somewhere, yet, the fact not being 
deemed material under the question of martial law, on which 
the defence was placed, it does not seem to have been investi. 
gated. How it might turn out can be ascertained only on a 
new trial. But to show it is not uncontroverted, the othe 
record before us as to this transaction states positively that 
Mrs. Luther offered to prove there was no camp nor hostile ar. 
ray by anv person in the town where this trespass was com 
mitted, on the 29th of June, nor within twenty-five miles of it 
in any part of the State, and that Dorr had, on the 27th instant, 
two days previous, published a statement against “any further 
forcible measures” on his part, and directing that the muilitary 
‘“‘ be dismissed.” 

The collection which had there happened, in relation to the 
disputed rights as to the public property under the new 
constitution, seems to have been nothing, on the evidence, 
beyond a few hundreds of persons, and nothing beyond the con- 
trol of the courts of daw, aided by the militia, if they had beea 
wisely resorted to, —nothing which, when represented to the 
Executive of the United States, required, in his opinion, from its 
apprehended extent or danger, any war measures, — the calling 
out ot the militia of other States, or aid of the public troops, or 
even the actual issue of a proclamation ; and the persons whe 
did assemble had, it appears, two days before the trespass, 
been disbanded, and further foree disclaimed, without a gua 
being fired, or blood in any way shed, on that occasion. 
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Under the worst insurrections, and even wars, in our history, 
o strong 4 measure as this is believed never to have been ven- 
on before by the general government, and much less by 
wy one of the States, as within their constitutional capacity, 
sither in peace, insurrection, or war. And if it is to be toler- 
, and the more especially in civil feuds like this, it will 

n the door in future domestic dissensions here to a series of 
putchery, rapine, confiscation, plunder, conflagration, and cru- 
ety, unparalleled in the worst contests in history between 
mere dynasties for supreme power. It would go in practice 
to render the whole country — what Bolivar at one time seemed 
to consider his — a camp, and the administration of the govern- 
ment a campaign. 

Jt is to be hoped we have some national ambition and pride. 
ynder our boasted dominion of law and order, to preserve them 
by law, by enlightened and constitutional law, and the moder- 
stion of superior intelligence and civilization, rather than by 

sto any of the semibarbarous measures of darker ages. 
and the unrelenting, lawless persecutions of opponents in civil 
strife which characterized and disgraced those ages. 

Again, when belligerent measures do become authorized by 
extreme resistance, and a legitimate state of war exists, and 
civil authority is prostrate, and violence and bloodshed seem 
the last desperate resort, yet war measures must be kept with- 
jn certain restraints in all civil contests in all civilized com- 
munities. 

“The common laws of war, those maxims of humanity, 
moderation, and honor,”’ which should characterize other wars, 
Vattel says (B. 3, ch. 8, sec. 294 and 295), “ought to be ob- 
served by both parties in every civil war.” Under modern and 
Christian civilization, you cannot needlessly arrest or make 
war on husbandmen or mechanics, or women and children. 
(Vattel, B. 3, ch. 8, sec. 149.) The rights of war are against 
enemies, open and armed enemies, while enemies and during 
war, but no longer. And the force used then is not to exceed 
the exigency, — not wantonly to injure private property, nor 
disturb private dwellings and their peaceful inmates. (Vattel. 
B. 3, ch. 8, sec. 148.) Much will be allowed. to discretion, 
if manifestly exercised with honesty, fairness, and humani- 
ty. But the principles of the common law, as opposed to 
trials without a jury, searches of houses and papers without 
oath or warrant, and all despotic invasions on private personal 
liberty, —the customary usages to respect the laws of the 
land except where a great exigency may furnish sufficient 
excuse, — should all limit this power, in many respects, in 
practice. (2 Stephens on Laws of England, 602.) The 
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more especially must it be restrained in civil strife, operatip 
on our own people in masses and under our system of govern. 
ment in distributing authority between the States and the 
Union, as the great powers of war are intrusted to the latty 
alone, and the latter is also to recognize when that Which 
amounts to a rebellion exists, and interfere to suppress it, if 
necessary, with the incidents to such interference. Under th 
right of war the defence must also rest, not only on what ha, 
been alluded to, But, as before suggested, on the question whethe 
the insurrection at the time of this trespass was not at an eng, 
For if one has previously been in arms, but the insurrection 
or war is over, any belligerent rights cease, and no mon 
justify a departure from the municipal laws than they dp 
before insurrection or war begins. If any are noncombatants 


either as never having been engaged in active resistance, ora, | 


having abandoned it, the rights of civil warfare ower them 
would seem to have terminated, and the prosecution and pun. 
ishment of their past misconduct belongs then to the munici. 
pal tribunals, and not to the sword and bayonet of the mili. 


The Irish Rebellion Act, as to martial law, was expressly | 


limited “ from time to time during the continuance of the said 
rebellion.” (Tytler on Military Law, 405.) And in case ofa 
foreign war it is not customary to make prisoners and arrest 
enemies after the war has ceased and been declared abandoned, 


though the terms of peace have not been definitely settled, | 


And if any of them voluntarily, like Bonaparte, abandon the 
contest, or surrender themselves as prisoners, the belligerent 


right to continue to imprison them after the war is at an end, | 


much less to commit violence, as here, on others, with a view to 
capture them, is highly questionable, and has been very gravely 
doubted. (Vattel, B. 3, ch. 8, sec. 152, 154.) Circumstances 
like these make the rule of force and violence operate only to 


a due extent and for a due time, within its appropriate sphere, — 


and secure beyond that extent and time the supremacy of the 
ordinary laws of the land. Much more in a social or civil war, 
a portion of the people, where not then in arms, though differ- 
ing in opinion, are generally to be treated as noncombatants, 
and searched for and arrested, if at all, by the municipal lav, 
by warrant under oath, and tried by a jury, and not by the law 
martial. 

Our own and English history is full of such arrests and 
trials, and the trials are held, not round a drum-head or cannon, 
bat in halls of justice and under the forms of established juris 
prudence. (See State Trials, passim.) The writ of habeas 
corpus, also, unless specially suspended by the legislature hav- 








non, 


hav- 
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ing power to do so, is as much in force in intestine war as 
ip peace, and the empire of the laws is equally to be upheld, 
if practicable. (Ibid. 532; 4 Cranch, 101; 2 Hen. Bl. 69.) 
T'o conclude, it is manifest that another strong evidence of 
the control over military law in peace, and over these belli- 
nt rights in civil strife, which is proper in a bold and inde- 
ent judiciary, exists in this fact, that whenever they are 
carried beyond what the exigency demands, even in cases 
qhere some may be lawful, the sufferer is always allowed 
o resort, as here, to the judicial tribunals for redress. (4 Taunt. 
67, and Baily v. Warder, 4 Maule & Selw. 400. See other 
eases before cited. ) 
Bills or clauses of indemnity are enacted in England, other- 


| ise Officers would still oftener be exposed to criminal prose- 


ation and punishment for applying either belligerent rights 
o¢ the military law in an improper case, or to an excess in a 
proper case, or without probable cause. (1 MacArthur on 
Courts-Martial, 33, 34; Tytler on Military Law, 49 and 489; 
ge last act in Appendix to Tytlerand Simmons.) And when in 
an insurrection an opponent or his property is treated different- 
ly from what the laws and constitution, or national Jaw, sanc- 
tion, his remedy is sacred in the legal tribunals. And though 
the offender may have exposed himself to penalties and confis- 
ations, yet he is thus not to be deprived of due redress for 
wrongs committed on himself. 

The plaintiff in one of these records is a female, and was not 
st all subject to military duty and laws, and was not in arms 
43a Opponent supporting the new constitution. And if the 
sanctity of domestic life has been violated, the castle of the 
citizen broken into, or property or person injured, without good 
cause, in either case a jury of the country should give dama- 
ges, and courts are bound to instruct them-to do so, unless a 
justification is made out fully on correct principles. This can 
and should be done without any vindictive punishment, when 
aparty appears to have acted under a supposed legal right. 
And, indeed, such is the structure of our institutions, that offi- 
cers, as well as others, are often called on to risk much in be- 
half of the public and of the country in time of peril. And if 
they appear to do it from patriotism, and with proper decorum 
md humanity, the legislature will, on application, usually in- 
demnify them by discharging from the public treasury the 
amount recovered for any injury to individual rights. In this 
very case, therefore, the defence seems to be by the State, and 
ititsexpense. It shows the beautiful harmony of our system, 
not to let private damage be suffered wrongfully without re- 
dress, but, at the same time, not to let a public agent suffer, 
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who, in a great crisis, appears to have acted honestly for the 
public, from good probable cause, though in some degree Mis. 


taking the extent of his powers, as well as the rights of Other | 
But whether any of the rights of war, or rights of a citizen in | 


civil strife, independent of the invalid act of the Assembj 
declaring martial law over all the State, have here, on th 
stronger side against the feebler, been violated, does not Seem 


yet to have been tried. The only point in connection wit, | 
this matter which appears clearly to have been ruled at th, | 


trial was the legality or constitutionality of that act of Assem. 
bly. I think that the ruling made was incorrect, and hence 
that there has been a mistrial. 

The judgment should, in this view, be reversed ; and though 


it is very doubtful whether, in any other view, as by the gep. | 


eral rights of war, these respondents can justify their condue 
on the facts now before us; yet they should be allowed » 
opportunity for it, which can be granted on motion below 
amend the pleas in justification. 


Orders. 
Martin Lurger v. Luruer M. Borpen et at. 


This cause came on to be heard on the transcript of the ree. 
ord from the Circuit Court of the United States for the Distric 
of Rhode Island, and was argued by counsel. On consider. 
tion whereof, it is now here ordered and adjudged by this cour, 


— 


enero 


that the judgment of the said Circuit Court in this cause be | 


and the same is hereby affirmed, with costs. 


Racuet Lutrnuer v. Luruer M. Borpen et AL. 


This cause came on to be heard on the transcript of the ree. 
ord from the Circuit Court of the United States for the District 
of Rhode Island, and on the questions and points on which the 
judges of the said Circuit Court were opposed in opinion, and 
which were certified to this court for its opinion agreeably to 
the act of Congress in such case made and provided, and was 


argued by counsel. On consideration whereof, and it appear | 
ing to this court, upon an inspection of the said transcript, that | 
no point in the case, within the meaning of the act of Congress, | 


has been certified to this court, it is thereupon now her 
ordered and decreed by this court, that this cause be and the 
same is hereby dismissed, and that this cause be and the same 
is hereby remanded to the said Circuit Court to be proceeded 
in according to law. 


DRED 
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| Dasp Scott, PLarmntirF In Error, v. Joun F. A. SANDFORD. 
(19 Howard 393 (1856)) 


bly 

t 

he L 
em | 4, Upon a writ of error to a Circuit Court of the United States, the transcript of 
vith the record of all the proceedings in the case is brought before this court, and is 
the > open to its inspection and revision. 
em 9, When a plea to the jurisdiction, in abatement, is overruled by the court upon 


demurrer, and the defendant pleads in bar, and upon these pleas the final judg- 
Nee ment of the court is in his favor—if the plaintiff brings a writ of error, the judg- 
ment of the court upon the plea in abatement is before this court, although it 
was in favor of the plaintiff—and if the court erred in overruling it, the judgment 


ugh must be reversed, and a mandate issued to the Circuit Court to dismiss the case 

zen. for want of jurisdiction. . 

duct | 3, In the Circuit Courts of the United States, the record must show that the case 
js one in which, by the Constitution and laws of the United States, the court had 

an jurisdiction—and if this does not appear, and the court gives judgment either 

V to for plaintiff or defendant, it is error, and the judgment must be reversed by this 
court—and the parties cannot by consent waive the objection to the jurisdiction 
of the Circuit Court. 

4, A free negro of the African race, whose ancestors were brought to this country 
and sold as slaves, is not a “citizen” within the meaning of the Constitution of 
tne United States. 

§. When the Constitution was adopted, they were not regarded in any of the States 
as members of the community which constituted the State, and were not num- 
bered among its “people or citizens.” Consequently, the special rights and 

Tet: | immunities guarantied to citizens do not apply to them. And not being “citi- 

trict zens” within the meanirg of the Constitution, they are not entitled to sue in 

lera- that character in a cour: of the United States, and the Circuit Court has not 
jurisdiction in such a suit. 

urt, 6. The only two clauses in the Constitution which point to this race, treat them as 

e be | persons whom it was morally lawful to deal in as articles of property and to 


hold as slaves. 

1. Since the adoption of the Constitution of the United States, no State can by any 
subsequent law make a foreigner or any other description of persc.us citizens of 
the United States, nor entitle them to the rights and privileges sccured to citi- 
sens by that instrument. 

rec- 8, A State, by its laws passed since the adoption of the Constitution, may put a 

foreigner or any other description of persons upon a footing with its own citizens, 


trict as to all the rights and privileges enjoyed by them within its dominion and by 
| the its laws. But that will not make him a citizen of the United States, nor entitle 
and him to sue in its courts, nor to any of the privileges and immunities of a citizen 
- in another State.. 
y to 9. The change in public opinion and feeling in relation to the African race, which 
was has taken place since the adoption of the Constitution, cannot change its con- 
struction and meaning, and it must be construed and administered now accord- 

peal ing to its true meaning and intention when it was formed and adopted. 

that 

ress, | 

here 

- the 

same 

eded 
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10. The plaintiff having admitted, by his demurrer to the plea in abatement, thay 
his ancestors were imported from Africa and sold as slaves, he is not a citi 
of the State of Missouri according to the Constitution of the United States, ang 
was not entitled to sue in that character in the Circuit Coart: 

11. This being the case, the judgment of the court below, in favor of the plaintiy 
on the plea in abatement, was erroneous. 


Il. 


1. But if the plea in abatement is not brought up by this writ of error, the o 
tion to the citizenship of the plaintiff is still apparent on the record, as he him. 
self, in making out his case, states that he is of African descent, was borg, 
slave, and claims that he and his family became entitled to freedom by 
taken, by their owner, to reside in a Territory where slavery is prohibited by act 
of Congress—and that, in addition to this claim, he himself became entitled tg 
freedom by being taken to Rock Island, in the State of Ilinois—and being fies 
when he was brought back to Missouri, he was by the laws of that State 
citizen. 

3. If, therefore, the facts he states do not give him or his family aright to free. 
dom, the plaintiff is still a slave, and not entitled to sue as a “citizen,” and the 
judgment of the Circuit Court was erroneous on that ground also, without any 
reference to the plea in abatement. 

3. The Circuit Court can give no judgment for plaintiff or defendant in a cage 
where it has not jurisdiction, no matter whether there be a plea in abatement 
or not. And unless it appears upon the face of the record, when brought here 
by writ of error, that the Circuit Court had jurisdiction, the judgment must be 
reversed. 

The case of Capron-v. Van Noorden (2 Cranch, 126) examined, and the principles 
thereby decided, reaffirmed. 

4. When the record, as brought here by writ of error, does not show that the Cir. 
cuit Court had jurisdiction, this court has jurisdiction to revise and correct the 
error, like any other error in the court below. It does not.and cannot dismiss 
the case for want of jurisdiction here; for that would leave the erroneous judg. 
ment of the court below in full force, and the party injured without remedy, 
But it must reverse the judgment, and, as in any other case of reversal, send a 
mandate to the Circuit Court to conform its judgment to the opinion of this 
court. 

5. The difference of the jurisdiction in this court in the cases of writs of error to 
State courts and to Circuit Courts of the United States, pointed out; and the 
mistakes made as to the jurisdiction of this court in the latter case, by confound- 
ing it with its limited jurisdiction in the former. 

6. If the court reverses a judgment upon the ground that it appears by a particu- 
lar part of the record that the Circuit Court had not jurisdiction, it does not 
take away the jurisdiction of this court to examine into and correct, by a re- 
versal of the judgment, any other errors, either as to the jurisdiction or any 
other matter, where it appears from other parts of the record that the Circuit 
Court had fallen into error. On the contrary, it is the daily and familiar prac- 
tice of this court to reverse on several grounds, where more thin one error ap- 
pears to have been committed. And the error of a Circuit Court in its jurisdic. 
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tion stands on the same ground, and is to be treated in the same manner as any 
other error upon which its judgment is founded. 

q. The decision, therefore, that the judgment of the Circuit Court upon the plea 
in abatement is erroneous, is mo reason why the alleged error apparent in the 
‘exception should not also be examined, and the judgment reversed on that 

und also, if it discloses a want of jurisdiction in the Circuit Court. 

8, It is often the duty of this court, after having decided that a particular decision 
of the Circuit Court was erroneous, to examine into other alleged errors, and to 
correct them if they are found to exist. And this has been uniformly done by 
this court, when the questions are in any degree connected with the contro- 
versy, and the silence of the court might create doubts which would lead to 
farther and useless litigation. 


Ill. 


1. The facts upon which the plaintiff relies, did not give him his freedom, and 
make him a citizen of Missouri. 

9. The clause in the Constitution authorizing Congress to make all needful rules 
and regulations for the government of the territory and other property of the 
United States, applies only to territory within the chartered limits of some one 
of the States when they were colonies of Great Britain, and which was surren- 
dered by the British Government to the old Confederation of the States, in the 
treaty of peace. It does not apply to territory acquired by the present Federal 
Government, by treaty or conquest, from a foreign pation. ' 

The case of the American and Ocean Insurance Companies v. Canter (1 Peters, 
511) referred to and examined, showing that the decision in this case is not in 
conflict with that opinion, and that the court did not, in the case referred to, 
decide upon the construction of the clause of the Constitution above mentioned, 
because the case before therh did not make it necessary to decide the ques- 
tion. 

3, The United States, under the present Constitution, cannot acquire territory to 
be held as a colony, to be governed at its will and pleasure. But it may acquire 
territory which, at the time, has not a popalation that fits it to become a State, 
and may govern it as a Territory until it has a population which, in the judg- 
ment of Congress, entitles it to be admitted as a State of the Union. 

4. During the time it remains a Territory, Congress may legislate oyer it within 
the scope of its constitutional powers in relation to citizens of the United 
States—and may establish a Territorial Government—and the form of this local 
Government must be regulated by the discretion of Congress—but with powers 
not exceeding those which Congresa itself, by the Constitution, is authorized to 
exercise over citizens of the United States, in respect to their rights of persons 
or rights of property. 

PY. 

1. The territory thus-acquired, is acquired by the people of the United States for 
their common and equal benefit, through their agent and trustee, the Federal 
Government. Congress can exercise no power over the rights of persons or 
property of a citizen in the Territory which is prohibited by the Constitution.’ 
The Government and the citizen, whenever the Territory is open to settlement, 
both enter it with their respective rights defined and limited by the Constitution. 

2. Congress have no right to prohibit the citizens of any particular State or States 
from taking up their home there, while it permits citizens of other States to do 
so. Nor has it a right to give privileges to one class of citizens which it refuses 
toanother. The territory is acquired for their equal and common henefit—and 
if open to any, it must be open to all upon equal and the same terms. 

3. Every citizen has a right to take with him into the Territory any article of 
property which the Constitution of the United States recognises as property. 

4. The Constitution of the United States recognises slaves as property, and pledges 
the Federal Government to protect it. And Congress cannot exercise any more 
authority over property of that description than it may constitutionally exercise 
over property of any other kind. . 

5. The act of Congress, therefore, prohibiting a citizen of the Vaited States from 
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taking with him his slaves when he removes to the Territory in question to 
reside, is an exercise of authority over private property which is not warrag 
by the Constitution—and the removal of the plaintiff, by his owner, to thas 
Territory, gave him no title to freedom. 

7s 


1. The plaintiff himself acquired no title to freedom by being taken, by his owner 
to Rock Island, in Illinois, and brought back to Missouri. This court hag here. 
tofore decided that the status or condition of a person of African descent depend. 
ed on the laws of the State in which he resided. 

2. It has been settled by the decisions of the highest court in Missouri, that, 
the laws of that State, a slave does not become entitled to his freedom, where 
the owner takes him to reside in a State where slavery is not permitted, and 
afterwards brings him back to Missouri. 

Oonclusion. It follows that it is apparent upon the record that the court below 
erred in its judgment on the plea in abatement, and also erred in giving judg. 
ment for the defendant, when the exception shows that the plaintiff was not 9 
citizen of the United States. And as the Circuit Court had no jurisdiction, 
either in the case stated in the plea in abatement, or in the one stated in the 
exception, its judgment in favor of the defendant is erroneous, and must be 
reversed. 


THis case was brought up, by writ of error, from the Circuit 
Court of the United States for the district of Missouri. 

It was‘an action of trespass vi et armis instituted in the Cir. 
cuit Court by Scott against Sandford. 

Prior to the institution of the present suit, an action was 
brought by Scott for his freedom in the Circuit Court of St. 
Louis county, (State court,) where there was a verdict and 
judgment in his favor. On a writ of error to the Supreme 
Court of the State, the judgment below was reversed, and the 
case remanded to the Circuit Court, where it was continued to 
await the decision of the case now in question. 

The declaration of Scott contained three counts: one, that 
Sandford had assaulted the plaintiff; one,that he had assaulted 
Harriet Scott, his wife; and one, that he had assaulted Eliza 
Scott and Lizzie Scott, his children. 

Sandford appeared, and filed the following plea: 

Drep Scott 
v Plea to the Jurisdiction of the Court. 


Jouw F. A. Sanprorp. 
Apri. Term, 1854. 


And the said John F. A. Sandford, in his own proper per- 
son, comes and says that this court ought not to have or take 
further cognizance of the action aforesaid, because he says that 
said cause of action, and each and every of them, (if any such 
have accrued to the said Dred Scott,) accrued to the said Dred 
Scott out of the jurisdiction of this court, and exclusivel 
within the jurisdiction of the courts of the State of Missoun, 
for that, to wit: the said plaintiff, Dred Scott, is not a citizet 
of the State of Missouri, as alleged in his declaration, because 
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ae isa negro of African descent; his ancestors were of pure 
African blood, and were brought into this country and sold.as 
negro slaves, and this the said Sandford is ready to verify. 
Wherefore, he prays judgment whether this court can or will 
take further cognizance of the action aforesaid. 

JoHN F. A. SANDFORD. 


To this plea there was a demurrer in the usual form, which 
was oad in April, 1854, when the court gave judgment that 
the demurrer should be sustained. 

In May, 1854, the defendant, in pursuance of an agreement 
between counsel, and with the leave of the court, pleaded in 
par of the action: 

1. Not guilty. 

2. That the plaintiff was a negro slave, the lawful property 
of the defendant, and, as such, the defendant gently laid his 
hands upon him, and thereby had only restrained him, as the 
defendant had a right to do. 

8. That with respect to the wife and daughters of the plains 
tiff, in the second and third counts of the declaration men- 
tioned, the defendant had, as to them, only acted in the same 
manner, and in virtue of the same legal right. 

In the first of these pleas, the plaintiff joined issue; and to 
the second and third, filed replications alleging that the defend- 
ant, of his own wrong and without the cause in his second and 
third pleas alleged, committed the trespasses, Kc. 

The counsel then filed the following agreed statement of 
facts, Viz : 

In the year 1834, the plaintiff was a negro slave belongin 
to Dr. Emerson, who was a surgeon in the army of the United 
States. In that year, 1834, said Dr. Emerson took the plain- 
tiff from the State of Missouri to the military post at Rock 
Island, in the State of Illinois, and held him there as a slave 
until the month of April or May, 1836. At the time last 
mentioned, said Dr. Emerson removed the plaintiff from said 
military post at Rock Island to the military post at Fort 
Snelling, situate on the west bank of the Mississippi river, in 
the Territory known as Upper Louisiana, acquired by the 
United States of France, and situate north of the latitude of 
thirty-six degrees thirty minutes north, and north of the State 
of Missouri. Said Dr. Emerson held the plaintiff in slavery 
at said Fort Snelling, from said last-mentioned date until the 
year 1838. 

In the year 1835, Harriet, who is named in the second count 
of the plaintiff’s declaration, was the negro slave of Major 
Taliaferro, who belonged to the army of the United States. 
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In that year, 1835, said Major Taliaferro took said Harriet to 
said Fort Snelling, a military post, situated as hereinbefore 
stated, and kept her there as a slave until the year 1836, and 
then sold and delivered her as a slave at said Fort Snelling 


~~ 


unto the said Dr. Emerson hereinbefore named. Said Dr, | 


Emerson held said Harriet in slavery at said Fort Snelling 
until the year 1838. . 


In the year 1836, the plaintiff and said Harriet at said Fort | 


Snelling, with the consent of said Dr. Emerson, who then 
claimed to be their master and owner, intermarried, and took 
each other for husband and wife. Eliza and Lizzie, named iy 
the third count of the plaintiff’s declaration, are the fruit of 
that marriage. Eliza is about fourteen years old, and was 
born on board the steamboat Gipsey, north of the north line 
of the State of Missouri, and upon the river Mississippi, 
Lizzie is about seven years old, ie was born in the State of 
Missouri, at the military post called Jefferson Barracks. 

In the year 1838, said Dr. Emerson removed the plaintiff 
and said Harriet and their said daughter Eliza, from said Fort 
— to the State of Missouri, where they have ever since 
resided. 

Before the commencement of this suit, said Dr. Emerson 
sold and conveyed the plaintiff, said Harriet, Eliza, and Lizzie, 
to the defendant, as slaves, and the defendant has ever since 
claimed to hold them and éach of them as slaves. 

At the times mentioned in the plaintiff’s declaration, the 
defendant, claiming to be owner as aforesaid, Jaid his hands 
upon said plaintiff, Harriet, Eliza, and Lizzie, and imprisoned 
them, doing in this respect, however, no more than what he 


might lawfully do if they were ‘of right his slaves at such times. — 


Farther proof may be given on the trial for either party. 

It is agreed that Dred Scott brought suit for his freedom in 
the Circuit Court of St. Louis county; that there was a verdict 
and judgment in his favor; that on a writ of error to the 
Supreme Court, the judgment below was reversed, and the 
same remanded to the Circuit Court, where it has been con- 
tinued to await the decision of this case. 

In May, 1854, the cause went before a jury, who found the 
following verdict, viz: ‘As to the first issue joined in this 
case, we of the jury find the defendant not guilty; and as to 
the issue secondly above joined, we of the jury find that be 
fore and at the time when, &c., in the first count mentioned, 
the said Dred Scott was a negro slave, the lawful property of 
the defendant; and as to the issue thirdly above joined, we, 
the jury, find that before and at the time when, &c., in the 
second and third counts mentioned, the said Harriet, wife of 
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said Dred Scott, and Eliza and Lizzie, the daughters of the 
gaid Dred Scott, were negro slaves, the lawful property of the 
defendant.” 

Whereupon, the court gave judgment for the defendant. 

After an ineffectual motion for a new trial, the plaintiff filed 
the following bill of exceptions. _s 

On the trial of this cause by the jury, the plaintiff, to main- 
tain the issues on his part, read to the jury the followihg 

d statement of facts, (see agreement above.) No further 
testimony was given to the jury by either party. Thereupon 
the plaintiff moved the court to give to the jury the following 
instruction, viz: 

“That, upon the facts agreed to by the parties, taey ought to 
find for the plaintiff. The court refused to give such instruc- 
tion to the jury, and the plaintiff, to such refusal, then and 
there duly excepted.”’ ; 

The court then gave the following instruction to the jury, 
on motion of the defendant: ; 

“The jury are instructed, that upon the facts in this case, 
the law is with the defendant.” The plaintiff excepted to this 
instruction. ; 

Upon these exceptions, the case came up to this court. 

It was argued at December term, 1855, and ordered to be 
reargued at the present term. 


It was now argued by Mr. Blair and Mr. G. F. Curtis for the 
laintiff in error, and by Mr. Geyer and Mr. Johnson for the 
efendant in error. 


The reporter regrets that want of room will not allow him 
to give the arguments of counsel; but he regrets it the less, be- 
cause the subject is thoroughly examined in the opinion of 
the court, the opinions of the concurring judges, and the opin- 
ions of the judges who dissented from the judgment of the 
court. 


Mr. Chief Justice TANEY delivered the opinion of the 
court. 

This case has been twice argued. After the argument at 
the last term, differences of opinion were found to exist among 
the members of the court; and as the questions in controversy 
are of the highest importance, and the court was at that time 
much pressed by the ordinary business of the term, it was 
deemed advisable to continue the case, and direct a re-argu- 
ment on some of the points, in order that we might have an 
opportunity of giving to the whole subject a more deliberate 
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consideration. It has accordingly been again argued by conn. 


sel, and considered by the court; and I now proceed to deliver | 


its opinion. 

There are two leading questions presented by the record: 

1. Had the Circuit Court of the United States jurisdiction 
to hear and determine the case between these parties? And 

2. If it had jurisdiction, is the judgment it has given erro. 
neous or not! 

The plaintiff in error, who was also the plaintiff in the court 
below, was, with his wife and children, held as slaves by the 
defendant, in the State of Missouri; and he brought this 
action in the Cireuit Court of the United States for that dig. 
trict, to assert the title of himself and his family to freedom, 

The declaration is in the form usually adopted in that State 
to try questions of this description, and contains the averment 
necessary to give the court jurisdiction; that he and the de. 
fendant are citizens of different States; that is, that he isa 
citizen of Missouri, and the defendant a citizen of New York. 

The defendant. pleaded in abatement to the jurisdiction of 
the court, that the plaintiff was not a citizen of the State of 
Missouri, as alleged in his declaration, being a negro of African 


— 


descent, whose ancestors were of pure African blood, and who | 


were brought into this country and sold as slaves. 

To this plea the plaintiff demurred, and the defendant joined 
in demurrer. The court overruled the plea, and gave judg. 
ment that the defendant should answer over. And he there. 
upon put in sundry pleas in bar, upon which issues were 


joined; and at the trial the verdict and judgment were in his | 


favor. Whereupon the plaintiff brought this writ of error. 


Before we speak of the pleas in bar, it will be proper to | 


dispose of the questions which have arisen on the plea in 
abatement. 

That plea denies the right of the plaintiff to sue in a court 
of the United States, for the reasons therein stated. 

If the question raised by it is legally before us, and the court 


should be of opinion that the facts stated in it disqualify the | 


plaintiff from becoming a citizen, in the sense in which that 
word is used in the Constitution of the United States, then 
the judgment of the Circuit Court is erroneous, and must be 
reversed. 

It is suggested, however, that this plea is not before us; and 
that as the judgment in the court below on this plea was in 
favor of the plaintiff, he does not seek to reverse it, or bring 
it before the court for revision by his writ of error; and also 
that the defendant waived this defence by pleading over, and 
thereby admitted the jurisdiction of the court. 
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But, in making this objection, we think the peculiar and 
limited jurisdiction of courts of the U nited States has not been 
adverted to. This peculiar and limited jurisdiction has made 
it necessary, in these courts, to adopt different rules and prin- 
ciples of pleading, so far as jurisdiction 18 concerned, from 
those which regulate courts of common law in England, and 
in the different States of the Union which have adopted the 
common-law rules. 

In these last-mentioned courts, where their character and 
rank are analogous to that of a Circuit Court of the United 
States; in other words, where they are what the law terms 
courts of general jurisdiction; they are presumed to have ju- 
risdiction, unless the contrary appears. No averment in the 

jeadings of the plaintiff is necessary, in order to give juris- 
Fiction. If the defendant objects to it, he must plead it special- 
ly, and unless the fact on which he relies is found to be true 
by ajury, or admitted to be true by the plaintiff, the jurisdic- 
tion cannot be disputed in an appellate court. 

Now, it is not necessary to inquire whether in courts of that 
description ‘a party who pleads over in bar, when a plea to the 
jurisdiction has been ruled against him, does or does not waive 
tis plea; nor whether upon a judgment in his favor on the 
pleas in bar, and a writ of error brought by the plaintiff, the 
question upon the plea in abatement would be open for revis- 
jon in the appellate court. Cases that may have been decided 
in such courts, or rules that may have been laid down by com- 
mou-law pleaders, can have no influence in the decision in this 
court. Because, under the Constitution and laws of the United 
States, the rules which govern the pleadings in its courts, in 
questions of jurisdiction, stand on different principles and are 
regulated by different laws. 

his difference arises, as we have said, from the peculiar 
character of the Government of the United States. For al- 
though it is sovereign and supreme in its appropriate sphere 
of action, yet it does not possess all the powers which usually 
belong to the sovereignty of anation. Certain specified powers, 
enumerated in the Constitution, have been conferred upon it; 
and neither the legislative, executive, nor judicial departments 
of the Government can lawfully exercise any authority beyond 
the limits marked out by the Constitution. And in regulating 
the judicial department, the cases in which the courts of the 
United States shall have jurisdiction are particularly and speci- 
fieally enumerated and defined; and they are not authorized 
to take cognizance of any case which does not come within 
the description therein specified. Hence, when a plaintiff sues 
inacourt of the United States, it is necessary that he should 
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show, in his pleading, that the suit he brings is within the jp. 
risdiction of the court, and that he is entitled to sue there 
And if he omits to do this, and should, by any oversight of 
the Circuit Court, obtain a judgment in his favor, the judg. 
ment would be reversed in the appellate court for want of jn. 
risdiction in the court below. The jurisdiction would not be 
presumed, as in the case of a common-law English or State 
court, unless the contrary appeared. But the record, when jt 
‘omes before the appellate court, must show, affirmatively 
chat the inferior court had authority, under the Constitution, 
to hear and determine the case. And if the plaintiff claims g 
right to sue in a Circuit Court of the United States, under that 
provision of the Constitution which gives jurisdiction in cop. 
troversies between citizens of difterent States, he must dis. 
tinctly aver in his pleading that they are citizens of different 
States; and he cannet maintain his suit without showing that 
fact in the pleadings. 

This point was Sasi in the case of Bingham v. Cabot, (in 
3 Dall., 382,) and ever since adhered to by the court. And in 
Jackson v. Ashton, (8 Pet., 148,) it was held that the objection 
to which it was open could not be waived by the opposite par. 
ty, because consent of parties could not give jurisdiction. 

It is needless to accumulate cases oh this subject. Those 
already referred to, and the cases of Capron v. Van Noorden, 
(in 2 Cr., 126,) and Montalet v. Murray, (4 Cr., 46,) are sufficient 
to show the rule of which we have spoken. The case of Ca 
pron v. Van Noorden strikingly illustrates the difference be- 
tween a common-law court and a court of the United States. 

If, however, the fact of citizenship is averred in the declara. 
tion, and the defendant does not deny it, and put it in issue by 
plea in abatement, he cannot offer evidence at the trial to dis. 
prove it, and consequently cannot avail himself of the objection 
in the appellate court, unless the defect should be apparent in 
some other part of the record. For if there is no plea in abate- 
ment, and the want of jurisdiction does not appear in any other 
part of the transcript brought up by the writ of error, the un- 
disputed averment of citizenship in the declaration must be 
taken in this court to be true. Tn this case, the citizenship is 
averred, but it is denied by the defendant in the manner re- 

uired by the rules of pleading, and the fact upon which the 
dediel is based is admitted by the demurrer. And, if the plea 
and demurrer, and judgment of the court below upon it, are 
before us upon this record, the question to be decided is, 
whether the facts stated in the plea are sufficient to show that 
the plaintiff is not entitled to sue as a citizen in a court of the 
United States. 
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We think they are before us. ‘The plea in abatement and 
the judgment of the court upon it, are a part of the judicia? 
proceedin in the Circuit Court, and are there recorded as 
such; and a writ of error always brings up to the superior 
court the whole record of the proceedings in the court below. 
And in the case of the United States v. Smith, (11 Wheat., 
172,) this court said, that the case being brought up by writ 
of error, the whole record was under the consideration of this 
court. And this being the case in the present instance; the 

Jea in abatement is necessarily under consideration; and it 

omes, therefore, our duty to decide whether the facts stated 
in the plea are or are not sufficient to show that the plaintiff is 
not entitled to sue as a citizen in a court of the United States. 

This is certainly a very serious question, and one that now 
for the first time has been brought for decision before this 
court. But it is brought here by those who have,a right to 
bring it, and it is our duty to meet it and decide it. 

The question is simply this: Can a negro, whose ancestors 
were imported into this country, and sold as slaves, become a 
member of the political community formed and brought into 
existence by the Constitution of the United States, and as such 
become entitled to all the rights, and privileges, and immuni- 
ties, guarantied by that instrument to the citizen? One of 
which rights is the privilege of suing in a court of the United 
States in the cases specified in the Constitution. 

-It will be observed, that the plea applies to that class of per- 
sons only whose ancestors were negroes of the African race, 
and imported into this country, and sold and held as slaves. 
The only matter in issue hefore the court, therefore, is, whether 
the descendants of such slaves, when they shall be emancipa- 
ted, or who are born of parents who had become free before 
their birth, are citizens of a State, in the sense in which the 
word citizen is used in the Constitution of the United States. 
And this being the only matter in dispute on the pleadings, 
the court must be understood as speaking in this opinion of 
that class only, that is, of those persons who are the descend- 
ants of Africans who were imported into this country, and sold 
as slaves. 

The situation of this population was altogether unlike that 
of the Indian race. The latter, it is true, formed no part of 
the colonial communities, and never amalgamated with them 
in social connections or in government. But although they 
were uncivilized, they were yet a free and independent people, 
associated together in nations or tribes, and governed by their 
own laws. Many of these political communities were situated 
in territories to which the white race claimed the ultimate 
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ight of dominion. But that claim was acknowledged to be 


wabject to the right of the Indians to occupy it as long as they | 


thought proper, and neither the English nor colonial Goverp. 
ments claimed or exercised any dominion over the tribe or 
nation by whom it was occupied, nor claimed the right to the 
possession of the territory, until the tribe or nation consented 
to cede it. These Indian Governments were regarded and 
treated as foreign Governments, as much so as if an ocean had 
separated the red man from the white; and their freedom hag 
constantly been acknowledged, from the time of the first em). 
tion to the English sdlesies to the present day, by the 
ifferent Governments which succeeded each other. Treaties 
have been negotiated with them, and their alliance sought for 
in war; and the people who compose these Indian political 
communities have always been treated as foreigners not living 
under our Government.*® It is true that the course of events 
has brought the Indian tribes within the limits of the United 
States under subjection to the white race; and it has been 
found necessary, for their sake as well as our own, to regatd 
them as in a state of pupilage, and to legislate to u certain 
extent over them and the territory they occupy. But they 
may, without doubt, like the subjects of any other forei 
Government, be naturalized by the authority of Congress, and 
become citizens of a State, and of the United States; and if an 
individual should leave his nation or tribe, and take up his 
abode among the white population, he would be entitled to all 
the rights and privileges which would belong to an emigrant 
from any other foreign people. 
We proceed to examine the case as presented by the plead. 


ings. 

The words “people of the United States’ and “citizens” 
are synonymous terms, and mean the same thing. They both 
describe the political body who, according to our republican 
institutions, form the sovereignty, and who hold the power 
and conduct the Government through their representatives, 
They are what we familiarly call the “sovereign people,” and 
every citizen is one of this people, and a constituent member of 
this sovereignty. The question before us is, whether the class 
of persons described in the plea in abatement compose a portion 
of this people, and are constituent members of this sover- 
eignty? e think they are not, and that they are not 


included, and were not intended to be included, under the , 


word “citizens”’ in the Constitution, and can therefore claim 
none of the rights and privileges which that instrument 
provides for and secures to citizens of the United States. On 
the contrary, they were at that time considered as a subordi- 
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nate and inferior class of beings, who had been subjugated by 
the dominant race, and, whether emancipated or not, yet 
remained subject to their authority, and had no rights or 
rivileges but such as those who held the power and the 
Bovernment might choose to grant them. 

It is not the province of the court to decide upon the justice 
or injustice, the policy or impolicy, of these laws. The decis- 
ion of that question belonged to the political or law-making 

wer; to those who formed the sovereignty and framed the 
Gonstitution. The duty of the court is, to interpret the instru- 
ment they have framed, with the best lights we can obtain on 
the subject, and to administer it as we find it, according to its 
true intent and meaning when it was adopted. 

In discussing this question, we must not confound the rights 
of citizenship which a State may confer within its own limits, 
and the rights of citizenship as a member of the Union. It 
does not by any means follow, because he has all the rights 
and privileges of a citizen of a State, that he must be a citizen 
of the United States. He may have all of the mghts and 
privileges of the citizen of a State, and yet not be entitled to 
the rights and privileges of a citizen in any other State. For, 

revious to the adoption of the Constitution of the United 

tates, every State had the undoubted right to confer on 
whomsoever it pleased the character of citizen, and to endow 
him with all its rights. But this character of course was 
confined to the soundaries of the State, and gave him no 
rights or privileges in other States beyond those secured to 
him by the laws of nations and the comity of States. Nor 
have the several States surrendered the power of conferring 
these rights and privileges by adopting the Constitution of the 
United States. Each State may still confer them upon an 
alien, or any one it thinks proper, or upon any class or descrip- 
tion of persons; yet he would not be a citizen in the sense in 
which that word is used in the Constitution of the United 
States, nor entitled to sue as such in one of its courts, nor to 
the privileges and immunities of a citizen in the other States. 
The rights which he would acquire would be restricted to the 
State which gave them. The Constitution has conferred on 
Congress the right to establish an uniform rule of naturaliza- 
tion, and this right is evidently exclusive, and has always been 
held by this court to be so. Consequently, no State, since the 
adoption of the Constitution, can by naturalizing an alien 
mvest him with the rights and privileges secured to a citizen 
of a State under the Federal Government, although, so far as 
the State alone was concerned, he would undoubtedly be 
entitled to the rights of a citizen, and clothed with all the 
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rights and immunities which the Constitution and laws of the 
State attached to that character. 

It is very clear, therefore, that no State can, by any act or 
law of its own, passed since the adoption of the Constitution 
introduce a new member into the political community crea 
by the Constitution of the United States. It cannot make 
him a member of this eommunity by making him a member 
of its own. And for the same reason it cannot introduce an 
person, or-description of persons, who were not intended to be 
embraced in this new political family, which the Constitution 
brought into existence, but were intended to be excluded 
from it. 

The question then arises, whether the provisions of the 
Constitution, in relation to the personal rights and privil 
to which the citizen of a State should be entitled, embraced 
the negro African race, at that time in this country, or who 
might afterwards be imported, who had then or should after. 
wards be made free in any State; and to put it in the power 
of a single State to make him a citizen of the United States, 
and endue him with the full rights of citizenship in every 
other State without their consent? Does the Constitution of 
the United States act upon him whenever he shall be made 
free under the laws of a State, and raised there to the rank of 
@ citizen, and immediately clothe him with all the privileges 
of a citizen in every other State, and in its own courts? 

The court think the affirmative of these propositions cannot 
be maintained. And if it cannot, the plaintiff in error could 
not be a citizen of the State of Missouri, within the meaniny 
of the Constitution of the United States, and, consequently, 
was not entitled to sue in its courts. 

It is true, every person, and every class and description of 
persons, who were at the time of the adoption of the Constitu- 
tion recognised as citizens in the several States, became also 
citizens of this new political body; but none other; it was 
formed by them, and for them and their posterity, but for no 
one else. And the personal rights and privileges guarantied 
to citizens of this new sovereignty were intended to embrace 
those only who were then members of the several State 
communities, or who should afterwards by birthright or other- 
wise become members, according to the provisions of the 
Constitution and the principles on which it was founded. It 
was the union of those who were at that time members of 
distinct and separate political communities into one political 
family, whose power, for certain specified purposes, was to 
extend over the whole territory of the United States. And it 
gave to each citizen rights and privileges outside of his State 
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which he did not before possess, and placed him in every 
other State upon a perfect equality with its own citizens as to 
rights of person and rights of property; it made him a citizen 
of the United States. 

It becomes necessary, therefore, to determine who were 
citizens of the several States when the Constitution was 
adopted. And in order to do this, we must recur to the 
Governments and institutions of the thirteen colonies, when 
they separated from Great Britain and formed new sovereign- 
ties, and took their piaces in the family of independent nations. 
We must inquire who, at that time, were recognised as the 

ple or citizens of a State, whose rights and liberties had 
oe outraged by the English Government; and who declared 
their independence, and assumed the powers of Government 
to defend their rights by force of arms. 

In the opinion of the court, the legislation and histories of 
the times, and the language used in the Declaration of Inde- 

ndence, show, that neither the class of persons who had 
x0 imported as slaves, nor their descendants, whether they 
had become free or not, were then acknowledged as a part of 
the people, nor intended to be included in the general words 
ysed in that memorable instrument. 

It is difficult at this day to realize the state of public opinion 
jn relation to that unfortunate race, which prevailed in the civ- 
jlized and enlightened portions of the world at the time of the 
Declaration of Independence, and when the Constitution of the 
United States was framed and adopted. But the public history 
ofevery European nation displays it in a manner too plain to 
be mistaken. 

They had for more than a century before been regarded as 
beings of an inferior order, and altogether unfit to associate 
with the white race, either in social or political relations; and 
s0 far inferior, that they had no rights which the white man 
was bound to respect; and that the negro might justly and 
lawfully be reduced to slavery for his benefit. He was bought 
and sold, and treated as an ordinary article of merchandise and 
traffic, whenever a profit could be made by it. This opinion 
was at that time fixed and universal in the civilized portion 
of the white race. It was regarded as an axiom in morals 
a3 well as in politics, which no one thought of disputing, 
orsupposed to be open to dispute; and men in every grade 
and position in society daily and habitually acted upon it 
in their private pursuits, as well as in matters of public con- 
cern, without doubting for a moment the correctness of this 
opinion. 

And in no nation was this opinion more firmly fixed or more 
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uniformly acted upon than by the English Government ang 
English people. hey not only seized them on the coast of 
Africa, and sold them or held them in slavery for their owp 
use; but they took them as ordinary articles of merchandige 
to every country where they could make a profit on them, ard 
were far more extensively engaged in this commerce than any 
other nation in the world. 

The opinion thus entertained and acted upon in England 
was naturally impressed upon the colonies they founded op 
this side of the Atlantic. And, accordingly, a negro of the 
African race was regarded by them as an article of property, 
and held, and bought and sold as such, in every one of the 
thirteen colonies which united in the Declaration of Independ. 
ence, and afterwards formed the Constitution of the United 
States. The slaves were more or less numerous in the different 
colonies, as slave labor was found more or less profitable. But 
no one seems to have doubted the correctness of the prevailing 
opinion of the time. 

The legislation of the different colonies furnishes positive 
and indisputable proof of this fact. 

It would be tedious, in this opinion, to enumerate the various 
laws they passed upon this subject. It will be sufficient, as 
a sample of the legislation which then generally prevailed 
throughout the British colonies, to give the laws of two of them; 
one being still a large slaveholding State, and the other the 
first State in which slavery ceased to exist. 

The province of Maryland, in 1717, (ch. 13, s. 5,) passed a 
law declaring “‘that if any free negro or mulatto intermarry 
with any white woman, or if any white man shall intermarr 
with any negro or mulatto woman, such negro or mulatto shall 
become a slave during life, excepting mulattoes born of white 
women, who, for such intermarriage, shall only become ser 
vants for seven years, to be disposed of as the justices of the 
county court, where such marriage so happens, shall think fit; 
to be applied by them towards the support of a public school 
within the said county. And any white man or white woman 
who shall intermarry as aforesaid, with any negro or mulatto, 
such white man or white woman shall become servants during 
the term of seven years, and shall be disposed of by the jue 
tices as aforesaid, and be applied to the uses Gove 4 

The other colonial law to which we refer was passed by 
Massachusetts in 1705, (chap. 6.) It is entitled “ An act for 
the better preventing of a spurious and mixed issue,” &c.; and 
it provides, that “‘if any negro or mulatto shall presume to 
smite or strike any person of the English or other Christian 


nation, such negro or mulatto shall be severely whipped, at 
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the discretion of the justices before whom the offender shall be 
convicted.” 5 . : 

And “that none of. her Majesty’s English or Scottish sub- 
‘ects, nor of any other Christian nation, within this province, 
ghall contract matrimony with ~ negro or mulatto; nor shall 
any person, duly authorized to solemnize marriage, presume to 
join any such in marriage, on pain of forfeiting the sum of 
fifty pounds; one moiety thereof to her Majesty, for and to- 
wards the support of the Government within this province, and 
the other moiety to him or them that shall inform and sue for 
the same, in any of her Majesty’s courts of record within the 
province, by bill, plaint, or information.” 

We give both of these laws in the words used by the respect- 
ive legislative bodies, because the language in which they are 
framed, as well as the provisions contained in them, show, too 
plainly to be misunderstood, the degraded condition of this 
unhappy race. They were still in force when the Revolution 
began, and are a faithful index to the state of feeling towards 
the class of persons of whom they speak, and of the position 
they occupied throughout the thirteen colonies, in the eyes and 
thoughts of the men whoframed the Declaration of Independ- 
ence and established the State Constitutions and Governments. 
They show that a perpetual and impassable barrier was intended 
to be erected between the white race and the one which they 
had reduced to slavery, and governed as subjects with absolute 
and despotic power, and which they then looked upon as so 
far below them in the scale of created beings, that intermar- 
riages between white persons and negroes or mulattoes were 
regarded as unnatural and immoral, and punished as crimes, 
not only in the parties, but in the person who joined them in 
marriage. And no distinction in this respect was made between 
the free negro or mulatto and the slave, but this stigma, of the 
deepest degradation, was fixed upon the whole race. 

We refer to these historical facts for the purpose of showing 
the fixed opinions concerning that race, upon which the states- 
men of that day spoke and acted. It is necessary to do this, 
m order to determine whether the general terms used in the 
Constitution of the United States, as to the rights of. man and 
the rights of the people, was intended to include them, or to 
give to them or their posterity the benefit of any of its pro- 
visions. 

The language of the Declaration of Independence is equally 
conclusive : 

It begins by declaring that, “when in the course of human 
events it becomes necessary for one people to dissolve the po- 
litical bands which have connected them with another, and to 
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assume among the powers of the earth the separate and equal 
station to which the laws of nature and nature’s God entitl 
them, a decent respect for the opinions of mankind require, 
that they should declare the causes which impel them to the 
separation.” 

t then proceeds to say: ‘ We hold these truths to. be sel. 
evident: that all men are created equal; that they are endowed 
by their Creator with certain unalienable rights; that among 
them is life, liberty, and the pursuit of happiness; that too 


od 


cure these rights, Governments are instituted, deriving thei | 


just powers from the consent of the governed.” 
The general words above quoted would seem to embrace the 
whole human family, and if they were used in a similar instrp. 


ment at this day would be so understood. But it is too clear | 


for dispute, that the enslaved African race were not intended 
to be included, and formed no part of the people who framed 
and adopted this declaration; for if the language, as under: 
stood in that day, would embrace them, the conduct of the 
distinguished men who framed the Declaration of Independ. 
ence would have been utterly and flagrantly inconsistent with 
the penepies they asserted; and instead of the sympathy of 
mankind, to which they so confidently appealed, they would 
have deserved and received universal rebuke and reprobs 
tion. 

Yet the men who framed this declaration were great men— 
high in literary acquirements—high in their sense of honor, 
and incapable of asserting principles inconsistent with thos 
on which they were acting. They perfectly understood the 
enna of the language they used, and how it would be un. 
derstoo 
part of the civilized world be supposed to embrace the n 
race, which, by common consent, had been excluded from 
civilized Governments and the family of nations, and doomed 
to slavery. They spoke and acted according to the then e 
tablished doctrines and principles, and in the ordinary lan. 
guage of the day, and no one misunderstood them. e un 

appy black race were separated from the white by indelible 
marks, and laws long before established, and were never 
thought of or spoken of ana as property, and when the 
claims of the owner or, the profit of the trader were supposed 
to need protection. 


i 


by others; and they knew that it would not in any | 


This state of public opinion had undergone no a when » 
rom its 


the Constitution was adopted, as is equally evident 
provisions and language. 

The brief preamble sets forth by whom it was formed, for 
what purposes, and for whose benefit and protection. It de 
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clares that it is formed by the people of the United States : that 
‘sto say, by those who were members of the different political 
communities in the several States ; and its great object is de- 
dared to be to secure the blessings of liberty to themselves 
and their posterity. It speaks in general terms of the people 
of the United States, and of citizens of the several States, when 
it 18 roviding for the exercise of the powers granted or the 
rivileges secured to the citizen. It does not detine what de- 
scription of persons are intended to be included under these 
terms, or who shall be regarded as a citizen and one of the 

le. It uses them as terms so well understood, that no 
her description or definition was necessary. 

But there are two clauses in the Constitution which point 
directly and specifically to the negro race as a separate class 
of persons, and show clearly that they were not regarded as a 

rtion of the people or citizens of the Government then 

med. 

One of these clauses reserves to each of the thirteen States 
the right to import slaves until the year 1808, if it thinks 
roper. And the importation which it thus sanctions was un- 
questionably of persons of the race of which we are speaking, 
as the traffic in slaves in the United States had always been 
confined to them. And by the other provision the States 
pledge themselves to each other to maintain the right of prop- 
erty of the master, by delivering up to him any slave who may 
have escaped from his service, and be found within their re- 

tive territories. By the first above-mentioned clause, 
Titec the right to purchase and hold this property is 
directly sanctioned and authorized for at years by the 
people who framed the Constitution. And by the second, 
they pledge themselves to maintain and uphold the right of 
thé master in the manner specified, as long as the Government 
they then formed should endure. And these two provisions 
show, conclusively, that neither the description of persons 
therein referred to, nor their descendants, were embraced in 
any of the other provisions of the Constitution; for certainly 
these two clauses were not intended to confer on them or their 
posterity the blessings of liberty, or any of the personal righfs 
so carefully provided for the citizen. 

No one of that race had ever migrated to the United States 
voluntarily; all of them had been brought here as articles of 
merchandise. The number that had been emancipated at that 
time were but few in comparison with those held in slayery ; 
and they were identified in the public mind with the race to 
which hey belonged, and regarded as a part of the slave pop- 
uation rather than the free. It is obvious that they were not 
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even in the minds of the framers of the Constitution whey 
they were conferring special rights and privileges upon the 
citizens of a State in every other part of the Union. 

Indeed, when we look to the condition of this race in the 
several States at the time, it is impossible to believe that thege 
rights and privileges were intended to be extended to them, 

It is very true, that in that portion of the Union where the 
labor of the negro race was found to be unsuited to the climate 
and unprofitable to the master, but few slaves were held at the 
time of the Declaration of Independence; and when the Cop. 
stitution was adopted, it had entirely worn out in one of them, 
and measures had been taken for its gradual abolition in gey. 
eral others. But this change had not been produced by any 
change of opinion in relation to this race; but because it wag 
discovered, from experience, that slave labor was unsuited to 
the climate and productions of these States: for some of the 
States, where it had ceased or nearly ceased to. exist, were 
actively engaged in the slave trade, procuring cargoes on the 
coast of Africa, and transporting them for sale to those parts 
of the Union where their labor was found to be profitable, and 
suited to the climate and productions. And this traffic wag 
openly carried on, and fortunes accumulated by it, without 
reproach from the people of the States where they resided, 
And it can hardly be supposed that, in the States where it was 
then countenanced in its worst form—that is, in the seizure 
and transportation—the people could have regarded those 
who were emancipated as entitled to equal rights with them. 
selves. 

And we may here again refer, in support of this proposition, 
to the plain and unequivocal language of the laws of the sev- 
eral States, some passed after the Declaration of Independence 
and before the Constitution was adopted, and some since the 
Government went into operation. — 

We need not refer, on this point, particularly to the laws 
of the present slaveholding States. Their statute books are 
full of provisions in relation to this class, in the same spirit 
with the Maryland law which we have before quoted. ey 
have continued to treat them as an inferior class, and to sub- 
ject them to strict police regulations, drawing a broad line of 
distinction between the citizen and the slave races, and legis 
lating in relation to them upon the same principle which pre 
vailed at the time of the Declaration of Independence. As 
relates to these States, it is too plain for argument, that they 
have never been regarded as a part of the people or citizens of 
the State, nor supposed to possess any political rights which 
the dominant race might not withhold or grant at their pleas 
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gre. And as long ago as 1822, the Court of Appeals of Ken- 
facky decided that free negroes and mulattoes were not citi- 
gens Within the meaning of the Constitution of the United 
States; and the correctness of this decision is recognised, and 
the same doctrine affirmed, in 1 Meigs’s Tenn. Reports, 331. 

And if we turn to the legislation of the States where slavery 
had worn out, or measures taken for its speedy abolition, we 
ghall find the same opinions and principles equally fixed and 
equally acted upon. | 

Thus, Massachusetts, in 1786, passed a law similar to the 
colonial one of which we have spoken. The law of 1786, like 
the law of 1705, forbids the marriage of any white person with 
any negro, Indian, or mulatto, and inflicts a penalty: of fifty 

unds upon any one who shall join them in marriage; and 
Saieee all such marriages absolutely null and void, and de- 

es thus the unhappy issue of the marriage by fixing upon 
itthe stain of bastardy. And this mark of degradation was 
renewed, and again impressed upon the race, in the careful and 
deliberate preparation of their revised code published in 1836. 
This code forbids any person from joining in marriage any 
white person with any Indian, negro, or mulatto, and subjects 
the party who shall offend in this respect, to imprisonment, 
not exceeding six months, in the common jail, or to hard 
labor, and to a fine of not less than fifty nor more than two 
hundred dollars; and, like the law of 1786, it declares the 
marriage to be absolutely null and void. It will be seen that 
the punishment is increased by the code upon the person who 
shall marry them, by adding imprisonment to a pecuniary 
penalty. 

So, too, in Connecticut. We refer more particularly to the 
legislation of this State, because it was not only among the 
first to put an end to slavery within its own territory, but was 
the first to fix a mark of reprobation upon the African slave 
trade. The law last mentioned was passed in October, 1788, 
about nine months after the State had ratified and adopted 
the present Constitution of the United States; and by that law 
it prohibited its own citizens, under severe penalties, from en- 
gaging in the trade, and declared all policies of insuranee on 
the vessel or cargo made in the State to be null and void. But, 
up to the time of the adoption of the Constitution, there is 
nothing in the legislation of the State indicating any change 
of opinion as to the relative rights and position of the white 
and black races in this country, or indicating that it meant to 
place the latter, when free, upon a level with its citizens. And 
certainly nothing which would have led the slaveholding States 
to suppose, that Connecticut designed to claim for them, under 
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the new Constitution, the equal rights and privileges and rank 
of citizens in every other State. 
The first step taken by Connecticut upon this subject wa, 


as early as 1774, when it passed an act forbidding the furthe / 
importation of slaves into the State. But the section contain. | 


ing the prohibition is introduced by the following preamble: 

‘‘ And whereas the increase of slaves in this State is injuri- 
ous to the poor, and inconvenient.”’ 

This recital would appear to have been carefully introduced 
in order to prevent any misunderstanding of the motive which 
induced the Legislature to pass the law, and places it distingt. 
ly upon the interest and convenience of the white population 


excluding the inference that it might have been intended jp 


any degree for the benetit of the other. 


And in the act of 1784, by which the issue of slaves, born | 


after the time therein mentioned, were to be free at a certain 
age, the section is again introduced by a preamble assigning 
a similar motive for the act. It is in these words: 

“Whereas sound policy requires that the abolition of slavery 
should be effected as soon as may be consistent with the rights 
of individuals, and the public safety and welfare ’’—showing 
that the right of property in the master was to be protected, 
and that the measure was one of policy, and to prevent the in- 
jury and inconvenience, to the whites, of a slave population in 
the State. 

And still further pursuing its legislation, we find that in the 
same statute passed in 1774, which prohibited the further im. 
portation of slaves into the State, there is also a provision by 
which any negro, Indian, or mulatto servant, who was found 


wandering out of the town or place to which he belonged, ’ 


without a written pass such as is therein described, was made 
liable to be seized by any one, and taken before the next au- 
thority to be examined and delivered up to his master—who 
was required to pay the charge which had accrued thereby. 
And a subsequent section of the same law provides, that if 


any free negro shall travel without such pass, and shall be | 


stopped, seized, or taken up, he shall pay all charges arising 
thereby. And this law was in full operation when the Con- 
stitution of the United States was adopted, and was notre 
pealed till 1797. So that up to that time free negroes and 
mulattoes were associated with servants and slaves in the 
police regulations established by the laws of the State. __ 
And again, in 1833, Connecticut passed another law, which 
made it penal to set up or establish any school in that State 
for the instruction of persons of the African race not inhabit 
ants of the State, or to instruct or teach in any such school or 
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institution, or board or harbor for that purpose, any such per- 
gon, Without the previous consent in writing of the civil author- 
‘ty of the town in which such school or institution might be. 

And it appears by the case of Crandall v. The State, reported 
in 10 Conn. Rep., 340, that upon an information filed against 
Prudence Crandall for a violation of this law, one of the points 
raised in the defence was, that the law was a violation of the 
Constitution of the United States; and that the persons in- 
structed, although of the African race, were citizens of other 
States, and therefore entitled to the rights and privileges of 
citizens in the State of Connecticut. But Chief Justice Dag- 

t, before whom the case was tried, held, that persons of that 
eecription were not citizens of a State, within the meaning 
of the word citizen in the Constitution of the United States, 
and were not therefore entitled to the privileges and immuni- 
ties of citizens in other States. 

The case was carried up to the Supreme Court of Errors of 
the State, and the question fully argued there. But the case 
went off upon another point, and no opinion was expressed on 
this question. 

We have made this particular examination into the legisla- 
tive and judicial action of Connecticut, because, from the early 
hostility it displayed to the slave trade on the coast of Africa, 
we may expect to find the laws of that State as lenient and 
favorable to the subject race as those of any other State in the 
Union; and if we find that at the time the Constitution was 
adopted, they were not even there raised to the rank of citi- 
zens, but were still held and treated as property, and the laws 
relating to them passed with reference altogether to the interest 
and convenience of the white race, we shall hardly tind them 
elevated to a higher rank anywhere else. 

A brief notice of the laws of two other States, and we shall 
pass on to other considerations. 

By the laws of New Hampshire, collected and finally passed 
in 1815, no one was permitted to be enrolled in the militia of 
the State, but free white citizens; and the same provision is 
found in a subsequent collection of the laws, made in 1855. 
Nothing could more strongly mark the entire repudiation of 
the African race. The alien is excluded, because, being born 
ina foreign country, he ‘cannot be a member of the community 
until he is naturalized. But why are the African race, born 
in the State, not permitted to share in one of the highest du- 
ties of the citizen? The answer is obvious; he is not, by the 
institutions and laws of the State, numbered among its people. 
He forms no part of the sovereignty of the State, and is not 
therefore called on to uphold and defend it. 
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Again, in 1822, Rhode Island, in its revised code, passed g 
law forbidding persons who were authorized to join persons jp 
marriage, from joining in marriage any white person with an 
negro, Indian, or mulatto, under the penalty of two hundred 
dollars, and declaring all such marriages absolutely null and 
void; and the’same law was again re-enacted in its revised 
code of 1844. So that, down to the last-mentioned period, the 
strongest mark of inferiority and degradation was fastened 
upon the African race in that State. 

It would be impossible to enumerate and compress in the 
space usually allotted to an opinion of a court, the various laws, 
marking the condition of this race, which were passed from 
time to time after the Revolution, and before and since the 
adoption of the Constitution of the United States. In addition 
to those already referred to, it is sufficient to say, that Chan. 
cellor Kent, whose accuracy and research no one will question, 
states in the sixth edition of his Commentaries, (published in 
1848, 2 vol., 258, note 6,) that in no part of the country except 
Maine, did the African race, in point of fact, participate equally 
with the whites in the exercise of civil and political rights, 

The legislation of the States therefore shows, in a manner 
not to be mistaken, the inferior and subject condition of that 
race at the time the Constitution was adopted, and long after. 
wards, throughout the thirteen States by which that ‘instru. 
ment was framed; and it is hardly consistent with the respect 
due to these States, to suppose that they regarded at that time, 
as fellow-citizens and members of the sovereignty, a class of 
beings whom they had thus stigmatized; whom, as we ar 
bound, out of respect to the State sovereignties, to assume they 
had deemed it just and necessary thus to stigmatize, and upon 
whom they had impressed such deep and enduring marks of 
inferiority and degradation; or, that when they met in conven- 
tion to form the Constitution, they looked upon them asa 
portion of their constituents, or designed to include them in 
the provisions so carefully inserted for the security and protec. 
tion of the liberties and rights of their citizens. It cannot be 
supposed that they intended to secure to them rights, and 
privileges, and rank, in the new political body throughout the 
Union, which every one of them denied within the limits of its 
own dominion. More especially, it cannot be believed that 
the large slaveholding States regarded them as included in the 
word citizens, or would have consented to a Constitution which 
might compel them to receive them in that character from an- 
other State. For if they were so received, and entitled to the 
privileges and immunities of citizens, it would exempt them 
from the operation of the special laws and from the police 
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regulations which they considered to be necessary fcr their 
own safety. It would give to persons of the negro race, who 
were recognised as citizens in any one State of the Union, the 
right to enter every other State whenever they pleased, singly 
or in companies, without pass or passport, and without obstruc- 
tion, to sojourn there as long as they pleased, to go where they 
leased at every hour of the day or night without molestation, 
unless they committed some violation of law for which a white 
man wauld be punished; and it would give them the full lib- 
erty of speech in public and in private upon all subjects upon 
which its own citizens might speak; to hold public meetings 
upon political affairs, and to keep’and carry arms wherever 
they went. And all of this would be done in the face of the 
subject race of the same color, both free and slaves, and inevi- 
tably producing discontent and insubordination among them, 
and endangering the peace and noe of the State. 

It is impossible, it would seem, to believe that the great men 
of the slaveholding States, who took so large a share in framing 
the Constitution of the United States, an exercised so much 
jnfluence in procuring its adoption, could have been so forget- 
ful or regardless of their own safety and the safety of those 
who trusted and confided in them. 

Besides, this want of foresight and care would have been 
utterly inconsistent with the caution displayed in providing 
for the admission of new members into this political family. 
For, when they gave to the citizens of each State the privileges 
and immunities of citizens in the several States, they at the 
same time took from the several States the power of naturali- 
zation, and confined that power exclusively to the Federal 
Government. No State was willing to permit another State 
to determine who sbould or should not be admitted as 
one of its citizens, and entitled to demand equal rights and 

rivileges with their own people, within their own territories. 
he right of naturalization was therefore, with one accord, 
surrendered by the States, and confided to the Federal Govern- 
ment. And this power granted to Congress to establish an 
uniform rule of naturalization is, by the well-understood mean- 
ing of the word, confined to persons born in a foreign country, 
under a foreign Government. It is not a power to raise to 
the rank of a citizen any one born in the United States, who, 
from birth or parentage, by the laws of the country, belongs 
to an inferior and subordinate class. And when we find the 
States guarding themselves from the indiscreet or improper 
admission by other States of emigrants from other countries, 
by giving the power exclusively to Congress, we cannot fail 
to see that they could never have left with the States a much 
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more important power—that is, the power of transformip 
into citizens a numerous class of persons, who in that charae 
ter would be much more dangerous to the peace and safe 

of a large portion of the Union, than the few foreigners on, 


of the States might improperly naturalize. The Constitutig, ’ 


upon its adoption obviously took from the States all power by 
any subsequent legislation to introduce as a citizen into the 


olitical family of the United States any one, no matter wher, 


e was born, or what might be his character or condition; and 
it gave to Congress the power to confer this character upoy 
those only who were born outside of the dominions of the 
United States. And no law of a State, therefore, passed sings 


the Constitution was adopted, can give any right of citizenship 


outside of its own territory. 

A clause similar to the one in the Constitution, in relatiop 
to the rights and immunities of citizens of one State ‘in the 
other States, was contained in the Articles of Confederation, 
But there is a difference of language, which is worthy of 
note. The provision in the Articles of Confederation was, 
“that the free inhabitants of each of the States, pauper, 
vagabonds, and fugitives from justice, excepted, should be 
entitled to all the privileges and immunities of free citizens 
in the several States.” 

It will be observed, that under this Confederation, each 
State had the right to decide for itself, and in its own 
tribunals, whom it would acknowledge as a free inhabitant 
of another State. The term free inhabitant, in the generality 
of its terms, would certainly include one of the African race 
who had been manumitted. But no example, we think, can 
be found of his admission to all the privileges of citizenship in 
any State of the Union after these Articles were formed, and 
while they continued in force. And, notwithstanding the 
generality of the words “free inhabitants,” it is very clear 
that, according to their accepted meaning in that day, they 
did not include the African race, whether Free or not: for the 
fifth section of the ninth article provides that Congress should 
have the power “to agree upun the number of land forces to 
be raised, and to make requisitions from each State for its 

uota in proportion to the number of white inhabitants in such 
State, which requisition should be binding.” 

Words could hardly have been used which more strongly 


os 


“— 


mark the line of distinction between the citizen and the » 


subject; the free and the subjugated races. The latter were 
not even counted when the inhabitants of a State were to be 
embodied in proportion to its numbers for the general defence. 
And it cannot for a moment be supposed, that a class of 
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rsons thus separated and rejected from those who formed 
the sovereignty of the States, were yet intended to be included 
ynder the words “free inhabitants,” in the preceding article, 
to whom privileges and immunities were so carefully secured 
jnevery State. 

But although this clause of the Articles of Confederation is 
the same in principle with that inserted in the Constitution, 
yet the comprehensive word inhabitant, which might be con- 
straed to include an emancipated slave, is omitted; and the 
rivilege is confined to citizens of the State. And this altera- 
tion in words would hardly have been made, unless a different 
meaning was intended to be conveyed, or a possible doubt 
removed. The just and fair inference is, that as this privilege 
was about to be placed under the protection of the General 
Government, and the words expounded by its tribunals, and 
all power in relation to it taken from the State and its courts, 
it was deemed prudent to describe with precision and caution 
the persons to whom this high privilege was given—and the 
word citizen was on that account substituted for the words free 
inhabitant. The word citizen excluded, and no doubt intended 
to exclude, foreigners who had not become citizens of some 
one of the States when the Constitution was adopted; and 
also every description of persons who were not fully recognised 
as citizens in the several States. This, upon any fair construc- 
tion of the instruments*to which we have referred, was 
evidently the object and purpose of this change of words. 

To all this mass of proof we have still to add, that Congress 
has repeatedly legislated upon the same construction of the 
Constitution that we have given. Three laws, two of which 
were passed almost immediately after the Government went 
into operation, will be abundantly sufficient to show this. 
The two first are particularly worthy of notice, because man 
of the men who assisted in framing the Constitution, and too 
an active part in procuring its adoption, were then in the halls 
of legislation, and certainly understood what they meant when 
they used the words “people of the United States” and 
“citizen” in that well-considered instrument. 

The first of these acts is the naturalization law, which was 
passed at the second session of the first Congress, March 26, 
1790, and confines the right of becoming citizens “to aliens 

mg free white persons.” 

_ Now, the Constitution does not limit the power of Congress 
in this respect to white persons. And they may, if they think 
proper, authorize the naturalization of any one, of any color, 
who was born under allegiance to another Government. But 
the language of the law above quoted, shows that citizenship 
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at that time was perfectly understood to be confined to the , 
white race; and that they alone constituted the sovereignty | 


in the Government. 

Congress might, as we before said, have authorized the nat. 
uralization of Indians, because they were aliens and foreigners, 
But, in their then untutored and savage state, no one would have 
thought of admitting them as citizens in a civilized community, 


And, moreover, the atrocities they had but recently committed, | 


when they were the allies of Great Britain in the Revolutiona 
war, were yet fresh in the recollection of the people of the 
United States, arid they were even then guarding themselves 
against the threatened renewal of Indian hostilities. No one 
supposed then that any Indian would ask for, or was capable of 
enjoying, the privileges of an American citizen, and th 
white was not used with any particular reference to them. 

Neither was it used with any reference to the African race 
imported into or born in this country; because Congress had 
no power to naturalize them, and therefore there was no ne. 
cessity for using particular words to exclude them. 


€ word | 


It would seem to have been used merely because it followed | 


out the line of division which the Constitution has drawn be- 


tween the citizen race, who formed and held the Government, | 


and the African race, which they held in subjection and slavery, 
and governed at their own pleasure. 

Another of the early laws of which we have spoken, is the 
first militia law, which was passed in 1792, at the first session 
of the second Congress. The language of this law is equally 
plain and significant with the one just mentioned. It directs 
that every “free able-bodied white male citizen’’ shall be en. 
rolled in the militia. The word white is evidently used to ex- 
clude the African race, and the word “citizen” to exclude 
unnaturalized foreigners; the latter forming no part of the 
sovereignty, owing it no allegiance, and therefore under no 
obligation to defend it. The African race, however, born in 
the country, did owe allegiance to the Government, whether 
they were slave or free; but it is repudiated, and rejected 
from the duties and obligations -of citizenship in marked lan- 

uage. 

’ The third act to which we have alluded is even still more 
decisive; it was passed as late as 1813, (2 Stat., 809,) and it 
rovides: ‘That from and after the termination of the war in 


which the United States are now ergaged with Great Britain, | 


it shall not be lawful to employ, on board of any public or 
private vessels of the United States, any person or persons ex- 
eept citizens of the United States, or persons of color, natives 
of the United States. 
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* Here the line of distinction is drawn in express words Per- 

ty | gons of color, In the judgment of Congress, were not included 

y , jnthe word citizens, and they are described as another and 

t different class of persons, and authorized to be employed, if 
} orn in the United States. 


“ And even as late as 1820, (chap. 104, sec. 8,) in the charter 

to the city of Washington, the corporation is authorized “to 
y '  gestrain and prohibit the nightly and other disorderly meet- 
ty ings of slaves, free negroes, and mulattoes,”” thus associating 
he them together in its legislation; and after prescribing the pun- 
“a ishment that may be inflicted on the slaves, proceeds in the 
“ following words : “And to punish such free negroes and mu- 
of lattoes by penalties not exceeding twenty dollars for any one 
rd | offence; and in case of the inability of any such free negro or 


mulatto to pay any such penalty and cost thereon, to cause 
oe | _-chimor her to be confined to labor for any time not exceeding 
ee ealendar months.” And in a subsequent part of the same 
ne. section, the act authorizes the corporation “to prescribe the 
terms and conditions upon which free negroes and mulattoes 
rej , may reside in the city.” 
be. his law, like the laws of the States, shows that this class 
nt, | of persons were governed by special legislation directed ex- 
ry, pressly to them, and always connected with provisions for the 
vernment of slaves, and not with those for the government 
the of free white citizens. And after such an uniform course of 
ion __ legislation as we have stated, by the colonies, by the States, 
ally and by Congress, running through a period of more than a 
cts sceuttury, it would seem that to call persons thus marked and 
en _ stigmatized, “citizens’’ of the United States, ‘‘fellow-citizens,”’ 
ex. | 4 constituent part of the sovereignty, would be an abuse of 
nde _— terms, and not calculated to exalt the character of an Ameri- 
the can citizen in the eyes of other nations. 
no The conduct of the Executive Department of the Govern- 
1in ‘ment has been in perfect harmony upon this subject with this 
ther course of legislation. The question was brought officially be- 
cted fore the late William Wirt, when he was the Attorney Gen- 
lan. eral of the United States, in 1821, and he decided that the 
_ words “citizens of the United States” were used in the acts 
nore of Congress in the same sense as in the Constitution; and that 
dit fee persons of color were not citizens, within the meaning of 
arin ‘the Constitution and laws; and this opinion has been confirmed 
tain, | by that of the late Attorney General, Caleb Cushing, in a re- 
cor Ccentcase, and acted upon by the Secretary of State, who re- 
sex. fused to grant passports to them as “citizens of the United 
tives States.” 


But it is said that a person may be a citizen, and entitled to 
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that character, although he does not possess all the right, 
which may belong to other citizens; as, for example, the right 
to vote, or to hold particular offices; and that yet, when he 
goes into another State, he is entitled to be recognised ther 
as a citizen, although the State may measure his rights by the 
rights which it allows to persons of a like character or clag 
resident in the State, and refuse to him the full rights of citi. 
zenship. 


a 


This argument overlooks the language of the provision jp , 


the Constitution of which we are speaking. 

Undoubtedly, a person may be a citizen, that is, a me abe 
of the community who form the sovereignty, although he ex. 
ercises no share of the political power, and is incapacitated 
from holding particular offices. Women and minors, who 
form a part of the political family, cannot vote; and when 4 
property qualification is required to vote or hold a particula 
office, those who have not the necessary qualification cannot 
vote or hold the office, yet they are citizens. 

So, too, a person may be entitled to vote by the law of the 


State. 
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State, who is not a citizen even of the State itself. And jp , 


some of the States of the Union foreigners not naturalized are 


allowed to vote. And the State may give the right to free ' 


negroes and mulattoes, but that does not make them citizens 
of the State, and still less of the United States. And the pro. 


vision in the Constitution giving privileges and immunities in | 


other States, does not apply to them. 

Neither does it apply to a person who, being the citizen ofa 
State, migrates to another State. For then he becomes sub 
— to the laws of the State in which he lives, and he is no 
onger a citizen of the State from which he removed. And 
the State in which he resides may then, unquestionably, de 
termine his status or condition, and place him among the class 
of persons who are not recognised as citizens, but belong to 
an inferior and subject race; and may deny him the privileges 
and immunities enjoyed by its citizens. 

But so far as mere rights of person are concerned, the pro 
vision in question is confined to citizens of a State who are 
temporarily in another State without taking up their residence 
there. It gives them no political rights in the State, as to vo 
ting or holding office, or in any other respect. For a citizen 
of one State has no right to participate in the government of 
another. But if he ranks as a citizen in the State to which he 
belongs, within the meaning of the Constitution of the United 
States, then, whenever he goes into another State, the Consti- 
tution clothes him, as to the rights of person, with all the 
privileges and immunities which belong to citizens of the 
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State. And if persons of the African race are citizens of a 
State, and of the United States, they would be entitled to all 
of these privileges and immunities in every State, and the 
State could not restrict them; for they would hold these priv- 
‘leges and immunities under the paramount authority of the 
Federal Government, and its courts would be bound to main- 
tain and enforce them, the Constitution and laws of the State 
to the contrary notwithstanding. And if the States could 
limit or restrict them, or place the party in an inferior grade, 
this clause of the Constitution would be unmeaning, and could 
have no operation; and would give no rights to the citizen 
when in another State. Ife would have none but what the 
State itself chose to allow him. This is evidently not the con- 
struction or meaning of the clause in question. It guaranties 
sights to the citizen, and the State cannot withhold them. 
And these rights are of a character and would lead to conse- 
quences which make it absolutely certain that the African 
race were not included under the name of citizens of a State, 
gnd were not in the contemplation of the framers of the Con- 
stitution when these privileges and immunities were provided 
for the protection of the citizen in other States. 

The case of Legrand v. Darnall (2 Peters, 664) has been 
referred to for the purpose of showing that this court has de- 
cided that the descendant of a slave may sue as a citizen ina 


| court of the United States; but the case itself shows that the 


question did not arise and could not have arisen in the case. 

It appears from the report, that Darnall was born in Mary- 
land, and was the son of a white man by one of his slaves, and 
his father executed certain instruments to manumit him, and 


’ devised to him some landed property in the State. This prop- 


erty Darnall afterwards sold to Legrand, the appellant, who 
gave his notes for the purchase-money. But becoming after- 
wards apprehensive that the appellee had not been eman- 
cipated according to the laws of Maryland, he refused to pa 
the notes until he could be better satisfied as to Darnall'’s 
right to convey. Darnall, in the mean time, had taken up his 
residence in Pennsylvania, and brought suit on the notes, and 
rere judgment in the Circuit Court for the district of 

land. 

e whole proceeding, as appears by the report, was an am- 
icable one; Legrand being perfectly willing to pay the money, 


, fhe could obtain a title, and Darnall not wishing him to pay 


unless he could make him a good one. In point of fact, the 
whole proceeding was under the direction of the counsel who 
argued the case for the appellee, who was the mutual friend of 
the parties, and confided in by both of them, and whose only 
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object was to have the rights of both parties established by ju. 
dicial decision in the most speedy and least expensive manner 

Legrand, therefore, raised no objection to the jurisdiction of 
the court in the suit at law, because he was himself anxiong to 
obtain the judgment of the court upon his title. Consequently 
there was nothing in the record before the court to show that 
Darnall was of African descent, and the usual judgment and 
award of execution was entered. And Legrand thereupon filed 
his bill on the equity side of the Circuit Court, stating that 
Darnall was born a slave, and had not been legally emancipa- 
ted, and could not therefore take the land devised to him, nor 
make Legrand a good title; and praying an injunction to re. 
strain Darnall trom proceeding to execution on the judgment, 
which was granted. Darnall answered, averring in his answer 
that he was a free man, and capable of conveying a good title, 
Testimony was taken on this point, and at the hearing the 
Circuit Court was of opinion that Darnall was a free man and 
his title good, and dissolved the injunction and dismissed the 
bill; and that decree was aflirmed here, upon the appeal of 
Legrand. 

Now, it is difficult to imagine how any question about the 
citizenship of Darnall, or his right to sue in that character, can 
be supposed to have arisen or been decided in that case. The 


fact that he was of African descent was first brought before | 


the court upon the bill in equity. The suit at law had then 
passed into judgment and award of execution, and the Circuit 
Court, as a court of law, had no longer any authority over it, 
It was a valid and legal judgment, which the court that ren- 
dered it had not the power to reverse or set aside. And unless 
it had jurisdiction as a court of equity to restrain him from 
using its process as a court of law, Darnall, if he thought 
proper, would have been at liberty to proceed on his judgment, 
and compel the payment of the money, although the allegs 
tions in the bill were true, and he was incapable of makinga 
title. No other court could have enjoined him, for certainly 
no State equity court could interfere in that way with the judg- 
ment of a Circuit Court of the United States. 

But the Cireuit Court as a court of equity certainly had 
equity jurisdiction over its own judgment as a court of law, 
without regard to the character of the parties; and had not 
only the right, but it was its duty—no matter who were the 
parties in the judgment—to prevent them from proceeding to 
enforce it by execution, if the court was satisfied that the 
money was not justly and equitably due. The ability of Dar 
nal] to convey did not depend upon his citizenship, but upon 
his title to freedom. And if he was free, he could hold and 
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convey ees, by the laws of Maryland, although he was 
not a citizen. But if he was by law still a slave, he could not. 
It was therefore the duty of the court, sitting as a court of 
equity in the latter case, to prevent him from using its process, 
as a court of common law, to compel the payment of the pur- 
chase-money, when it was evident that the purchaser must 
jose the land. But if he was free, and could make a title, it 
was equally the duty of the court not to suffer Legrand to 
keep the land, and refuse the payment of the money, upon the 

und that Darnall was incapable of suing or being sued as a 
citizen in a court of the United States. The character or citi- 
genship of the parties had no connection with the question of 
jurisdiction, and the matter in dispute had no relation to the 
citizenship of Darnall. Nor is such a question alluded to in 
the opinion of the court. 

Besides, we are by no means prepared to say that there are 
not many cases, civil as well as criminal, in which a Circuit 
Court of the United States may exercise jurisdiction, although 
one of the African race is a party; that broad question is not 
before the court. The question with which we are now deal- 
ing is, whether a person of the African race can be a citizen 
of the United States, and become thereby entitled to a special 
privilege, by virtue of his title to that character, and which, 
under the Constitution, no one but a citizen can claim. It is 
manifest that the case of Legrand and Darnall has no bearing 
on that question, and can have no application to the case now 
before the court. 

This case, however, strikingly illustrates the consequences 
that would follow the construction of the Constitution which 
would give the power contended for to a State. It would in 
efect give it also to an individual. For if the father of young 
Darnall had manumitted him in his lifetime, and sent him to 
reside in a State which recognised him as a citizen, he might 
have visited and sojourned in Maryland when he pleased, and 
along as he pleased, as a citizen of the United States; and 
the State officers and tribunals would be compelled, by the 
paramount authority of the Constitution, to receive him and 
treat him as one of its citizens, exempt from the laws and 
police of the State in relation to a person of that description, 
and allow him to enjoy all the rights and privileges of citizen- 
ship, without respect to the laws of Maryland, although such 
laws were deemed by it absolutely essential to its own safety. 

The only two provisions which point to them and include 
them, treat them a8 property, and make it the duty of the 
Government to protect it; no other power, in relation to this 
race, is to be found in the Constitution; and as it is a Govern- 
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ment of special, delegated, powers, no authority beyond these 
two provisions can be constitutionally exercised. The Govern. 
ment of the United States had no right to interfere for any 
other purpose but that of protecting the rights of the owner 
leaving it altogether withgthe several States to deal with this 
race, whether aanatinnked or not, as each State may think 
justice, humanity, and the interests and safety of soeiety 
require. The States evidently intended to reserve this power 
exclusively to themselves. 

No one, we presume, supposes that any change in public 
opinion or feeling, in relation to this unfortunate race, in the 
civilized nations of Europe or in this country, should induce 
the court to give to the words of the Constitution a mora 
liberal construction in their favor than they were intended to 
bear when the instrument was framed and adopted. Such an 
argument would be altogether inadmissible in any tribunal 
called on to interpret it. If any of its provisions are deemed 
unjust, there is a mode prescribed in the instrument itself 
which it may be amended; but while it remains unaltered, it 
must be construed now as it was understood at the time of 
its adoption. It is not only the same in words, but the same 
in meaning, and delegates the same powers to the Govern. 
ment, and reserves at secures the same rights and privileges 
to the citizen; and as long as it continues to exist in its 
present form, it speaks not only in the same words, but with 
the same meaning and intent with which it spoke when it 
came from the hands of its framers, and was voted on and 
adopted by the people of the United States. Any other rule 
of construction would abrogate the judicial character of this 
court, and make it the mere reflex of the popular opinion or 
passion of the day. This court was not created by the Consti- 
tution for such purposes. Higher and graver trusts have been 
confided to it, and it must not falter in the path of duty. 

What the construction was at that time, we think can hardly 
admit of doubt. We have the language of the Declaration of 
Independence and of the Articles of Confederation, in addition 
to the plain words of the Constitution itself; we have the 
legislation of the different States, before, about the time, and 
since, the Constitution was adopted; we have the legislation 
of Congress, from the time of its adoption to a recent period; 
and we have the constant and uniform action of the Executive 
Department, all concurring together, and leading to the same 
result. And if anything in relation to the construction of the 
Constitution can be regarded as settled, it is that which we 
now give to the word “citizen” and the word “people.” 

And upon a full and careful consideration of the subject, 
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the court is of opinion, that, upon the facts stated in the plea 
in abatement, Dred Seott was not a citizen of Missouri within 
the meaning of the Constitution of the United States, and not 
entitled as such to sue in its courts; and, consequently, that 
the Circuit Court had no jurisdiction of the case, and that the 
‘ydgment on the plea in abatement is erroneous. 

e are aware that doubts are entertained by some of the 
members vf the court, whether the plea in abatement is legally 
pefore the court upon this writ of error; but if that plea is 
fegarded as waived, or out of the case upon any other ground, 

et the question as to the jurisdiction of the Circuit Court is 

resented on the face of the bill of exception itself, taken by 

the plaintiff at the trial; for he admits that he and his wife 
were born slaves, but endeavors to make out his title to free- 
dom and citizenship by showing that they were taken by their 
owner to certain piaces, hereinafter mentioned, where slavery 
could not by law exist, and that they thereby became free, 
and upon their return to Missouri became citizens of that 
State. 

Now, if the removal of which he speaks did not give them 
their freedom, then by his own admission he is still a slave; 
and whatever opinions may be entertained in favor of the 
citizenship of a free person of the African race, no one supposes 
that a slave is a citizen of the State or of the United States. 
If, therefore, the acts done by his owner did not make them 
free persons, he is still a slave, and certainly incapable of suing 
in the character of a citizen. 

The principle of law is too well settled to be disputed, that 
acourt can give no judgment for either party, where it has no 
jurisdiction; and if, upon the showing of Scott himself, it 

peared that he was still a slave, the case ought to have been 
dismissed, and the judgment against him and in favor of the 
defendant for costs, is, like that ou the plea in abatement, 
erroneous, and the suit ought to have been dismissed by the 
Cireuit Court for want of jurisdiction in that court. 

But, before we proceed to examine this part of the case, it 
may be proper to notice an objection taken to the judicial au- 
thority of this court to decide it; and it has been said, that as 
this court has decided against the jurisdiction of the Circuit 
Court on the plea in abatement, it has no right to examine any 
question presented by the exception; and that anything it may 
say upon that part of the case will be extra-judicial, and mere 
obiter dicta. i 
_ This is a manifest mistake; there can be no doubt as to the 
jurisdiction of this court to revise the judgment of a Circuit 
Court, and to reverse it for any error apparent on the record, 
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whether it be the error of giving judgment in a case >yep 
which it had no jurisdiction, or any other material error; and 
this, too, whether there is a plea in abatement or not. 

The objection appears to have arisen from confounding writs 
of error to a State court, with writs of error to a Circuit Coun 
of the United States. Undoubtedly, upon a writ of error tog 
State court, unless the record shows a case that gives jurisdic. 
tion, the case must be dismissed for want of jurisdiction in this 
court. And if it is dismissed on that ground, we have no right 
to examine and decide upon any question presented by the bill 
of exceptions, or any other part of the record. But writs of 
error to a State court, and to a Circuit Court of the United 
States, are regulated by different laws, and stand upon entire. 
ly different principles. And in a writ of error to a Circuit 

ourt of the United States, the whole record is before this 
court for examination and decision; and if the sum in contro. 
versy is large enough to a jurisdiction, it is not only the 
right, but it is the judicia 
whole case as presented by the record; and if it appears upon 
its face that any material error or errors have been committed 
by the court below, it is the duty of this court to reverse the 
judgment, and remand the case. And certainly an error in 
passing a judgment upon the merits in favor.of either , 
In a case which it was not authorized to try, and over which 
it had no jurisdiction, is as grave an error as & court can com 
mit. 

The plea in abatement is not a plea to the jurisdiction of 
this court, but to the jurisdiction of the Circuit Court. And 
it appears by the record before us, that the Circuit Court vom. 
mitted an error, in deciding that it had jurisdiction, upon the 
facts in the case, admitted by the pleadings. It is the duty of 
the appellate tribunal to correct this error; but that could not 
be done by dismissing the case for want of jurisdiction here— 
for that would leave the erroneous judgment in full force, and 
the injured party without remedy. And the appellate court 
theretore exercises the power for which alone appellate courts 
are constituted, by reversing the judgment of the court below 
for this error. It exercises its proper and appropriate jurisdic 
tion over the judgment and proceedings of the Circuit Court, 
as they appear upon the record brought up by the writ of 
error. 

The correction of one error in the court below does not de 
prive the appellate court of the power of examining further 
into the record, and correcting any other material errors which 


may have been committed by the inferior court. There is cer 


tainly no rule of law—nor any practice—nor any decision of 4 
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eourt—which even questions this power in the appellate tri- 
punal. On the contrary, it is the daily practice of this court, 
and of all appellate courts where they reverse the judgment of 
an inferior court for error, to correct by its opinions whatever 
errors may — on the record material to the case; and they 
have always held it to be their duty to do so where the silence 
of the court might lead to misconstruction or future contro- 
yersy, and the point has been relied on by either side, and 
ed before the court. 

*. the case before us, we have already decided that the Cir- 
gnit Court erred in deciding that it had jurisdiction upon the 
facts admitted by the pleadings. And it appears that, in the 
further a pn of the case, it acted upon the erroneous prin- 
dple it had decided on the pleadings, and gave judgment for 
the defendant, where, upon the facts admitted in the excep- 
tion, it had no jurisdiction. 

We are at a loss to understand upon what principle of law, 

licable to appellate jurisdiction, it can be supposed that 
this court has not judicial authority to correct the last-men- 
timed error, because they had before corrected the former; or 
by what process of reasoning it can be made out, that the error 
aoe inferior court in actually pronouncing judgment for one 
of the parties, in a case in which it had no jurisdiction, cannot 
be looked into or corrected by this court, because we have de- 
cided a similar question presented in the pleadings. The last 
point is distinctly presented by the facts contained in the plain- 
tiff’s own bill of exceptions, which he himself brings here by 
this writ of error. It was the point which chiefly occupied the 
attention of the counsel on both sides in the argument—and 
the judgment which this court must render upon both errors 
is precisely the same. It must, in each of them, exercise juris- 
diction over the judgment, and reverse it for the errors com- 
mitted by the court below; and issue a mandate to the Circuit 
Court to conform its judgment to the opinion pronounced by 
this court, by dismissing the case for want of jurisdiction in 
the Circuit Court. This is the constant and invariable prac- 
tice of this court, where it reverses a judgment for want of 
jurisdiction in the Circuit Court. 

It can scarcely be necessary to pursue such a question fur- 
ther. The want of jurisdiction in the court below may appear 
on the record without any plea in abatement. This 1s’ fa- 
miliarly the case where a court of chancery has exercised 
jurisdiction in a case where the plaintiff had a plain and ade- 
-_ remedy at law, and it so appears by the transcript when 

tought here by appeal. So also where it appears that a court 
ofadmiralty has exercised jurisdiction in a case belonging ex- 
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clusively to a court of common law. In these cases there jg 
no plea in abatement. And for the same reason, and upon 
the same principles, where the defect of jurisdiction is patent 
on the record, this court is bound to reverse the judgment, gl. 
though the defendant has not pleaded in abatement to the 
jurisdiction of the inferior court. 

The cases of Jackson v. Ashton and of Capron v. Van Noor. 
den, to which we have referred in a previous part of this opin: 
ion, are directly in point. In the last-mentioned case, Capron 
brought an action against Van Noorden in a Circuit Court of 
the United States, without showing, by the usual averments 
of citizenship, that the court had jurisdiction. There was no 
plea in abatement put in, and the parties went to trial upon 
the merits. The court gave judgment in favor of the defend. 
ant with costs. The plaintiff thereupon brought his writ of 
error, and this court reversed the judgment given in favor of 
the defendant, and remanded the case with directions to dis. 
miss it, because it did not appear by the transcript that the 
Circuit Court had jurisdiction. 

The case before us still more strongly imposes upon this 
court the duty of examining whether the court below has not 
committed an error, in taking jurisdiction and giving a judg. 
ment for costs in favor of the defendant; for in Capron v. Van 
Noorden the judgment was reversed, because it did not appear 
that the parties were citizens of different States. They might 
or might not be. But in this case it does appear that tha 
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plaintiff was born a slave; and if the facts upon which he | 


relies have not made him free, then it appears affirmativel 
on the record that he is not a citizen, and consequently his 


suit against Sandford was not a suit between citizens of | 
different States, and the court had no authority to pass any | 


judgment between the parties. The suit ought, in this view 


of it, to have been dismissed by the Circuit Court, and its 


judgment in favor of Sandford is erroneous, and must be 
reversed. 

It is true that the result either way, by dismissal or by a judg: 
ment for the defendant, makes very little, if any, difference in 
@ pecuniary or personal point of view to either party. But 
the fact that the result would be very nearly the same to the 
parties in either form of judgment, would not justify this court 
in sanctioning an error in the judgment which is patent on 
the record, and which, if sanctioned, might be drawn into 

recedent, and lead to serious mischief and injustice in some 
ture suit. 

We proceed, theretore, to inquire whether the facts relied 
on by the plaintiff entitled him to his freedom. 
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The case, as he himself states it, on the record brought here 

his writ of error, is this: 

The plaintiff was a negro slave, belonging to Dr. Emerson, 
who was a surgeon In the army of the United States. In the 
year 1834, he took the plaintiff from the State of Missouri 
to the military post at Rock Island, in the State of Illi- 
nois, and held him there as a slave until the month of April 
or May, 1836. At the time last mentioned, said Dr. Em- 
erson removed the plaintiff from said military post at Rock 
Island to the military post at Fort Snelling, situate on the 
west bank of the Mississippi river, in the Territory known as 
Upper Louisiana, acquired by the United States of France, 
and situate north of the latitude of thirty-six degrees thirty 
minutes north, and north of the State of Missouri. Said Dr. 
Emerson held the plaintiff in slavery at said Fort Snelling, 
from said last-mentioned date until the year 1838. 

In the year 1835, Harriet, who is named in the second count 
of the plaintiff's declaration, was the negro slave of Major 
Taliaferro, who belonged to the army of the United States. 
In that year, 1835, said Major Taliaferro took said Harriet to 
gaid Fort Snelling, a military post, situated as hereinbefore 
stated, and kept her there as a slave until the year 1836, and 
then sold and delivered her as a slave, at said Fort Snelling, 
unto the said Dr. Emerson hereinbefore named. Said Dr. Em- 
erson held said Harriet in slavery at said Fort Snelling until 
the year 1838. 

In the year 1836, the plaintiff and Harriet intermarried, 
at Fort Snelling, with the consent of Dr. Emerson, who then 
claimed to be their master and owner. Eliza and Lizzie, 
named in the third count of the plaintiff’s declaration, are the 
fruit of that marriage. Eliza is about fourteen years old, and 
was born on board the steamboat Gipsey, north of the north 
line of the State of Missouri, and upon the river Mississippi. 
Lizzie is about seven years old, and was born in the State of 
Missouri, at the military post called Jefferson Barracks. 

In the year 1838, said Dr. Emerson removed the plaintiff 
and said Harriet, and their said daughter Eliza, from said Fort 
Snelling to the State of Missouri, where they have ever since 
resided. 

Before the commencement of this suit, said Dr. Emerson 
sold and conveyed the plaintiff, and Harriet, Eliza, and Lizzie, 
to the defendant, as slaves, and the defendant has ever since 
claimed to hold them, and each of them, as slaves. 

In considering this part of the controversy, two questions 
arise:.1. Was he, together with his family, free in Missouri by 
reason of the stay in the territory of the United States herein- 
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before mentioned? And 2. If they were not, is Scott himself 


free by reason of his removal to Rock Island, in the State of 


Illinois, as stated in the above admissions? 

We proceed to examine the first question. 

The act of Congress, upon which the plaintiff relies, declare, 
that slavery and involuntary servitude, except as a punishment 
for crime, shall be forever prohibited in all that part of the 
territory ceded by France, under the name of Louisiana, which 
lies north of thirty-six degrees thirty minutes north latitude 
and not included within the limits of Missouri. And the 
difficulty which meets us at the threshold of this part of the 
inquiry is, whether Congress was authorized to pass this law 
under any of the powers granted to it by the Constitution: 
for if the authority is not given by that instrument, it is the 
duty of this court to declare it void and inoperative, and 
incapable of conferring freedom upon any one who is held ag 
a slave under the laws of any one of the States. 

The counsel for the plaintiff has laid much stress upon that 
article in the Constitution which confers on Congress the 
power “‘to dispose of and make all needful rules and regula. 
tions respecting the territory or other property belonging to 
the United States;” but, in the judgment of the court, that 


provision has no bearing on the present controversy, and the | 

wer there given, whatever it may be, is confined, and was | 
intended to be confined, to the territory which at that time | 
belonged to, or was claimed by, the United States, and was | 


within their boundaries as settled by the treaty with Great 
Britain, and can have no influence upon a territory afterwards 
acquired from a foreign Government. It was a special provi- 
sion for a known and particular territory, and to meet a 
present emergency, and nothing more. 

‘A brief summary of the history of the times, as well as the 
careful and measured terms in which the article is framed, 
will show the correctness of this proposition. 

It will be remembered that, from the commencement of the 
Revolutionary war, serious difficulties existed between the 
States, in relation to the disposition of large and unsettled 
territories which were included in the chartered limits of some 
of the States. And some of the other States, and more 
especially Maryland, which had no unsettled lands, insisted 
that as the unoccupied lands, if wrested from Great Britain, 
would owe their -preservation to the common purse and the 
common sword, the money arising from them ought to be 
applied in just proportion among the several States to pay the 
expenses of the war, and ought not to be appropriated to the 
use of the State in whose chartered limits they might happen 
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to lie, to the exclusion of the other States, by whose combined 
efforts and common expense the territory was defended and 
reserved against the claim of the British Government. 

These difficulties caused much uneasiness during the war, 
while the issue was in some degree doubtful, and the future 
poundaries of the United States yet to be defined by treaty, if 
we achieved our independence. J; 

The majority of the Congress of the Confederation obviously 
concurred in opinion with the State of Maryland, and desired 
to obtain from the States which claimed it a cession of this 
territory, in order that Congress might raise money on this 
security to carry on the war. This appears by the resolution 

assed on the 6th of September, 1780, strongly urging the 

tates to cede these lands to the United States, both for the 
sake of peace and union among themselves, and to maintain 
the public credit; and this was followed by the resolution of 
October 10th, 1780, by which Congress pledged itself, that if 
the lands were ceded, as recommended by the resolution above 
mentioned, they should be disposed of for the common benefit 
of the United States, and be settled and formed into distinct 
republican States, which should become members of the Fed- 
eral Union, and have the same rights of sovereignty, and free- 
dom, and independence, as other States. 

But these difficulties became much more serious after peace 
took place, and the boundaries of the United States were estab- 
lished. Every State, at that time, felt severely the pressure 
of its war debt; but in Virginia, and some other States, there 
were large territories of unsettled lands, the sale of which 
would enable them to discharge their obligations without 
much inconvenience; while other States, which had no such 
resource, saw before them many years of heavy and burden- 
some taxation; and the latter insisted, for the reasons before 
stated, that these unsettled lands should be treated as the 
common property of the States, and the proceeds applied to 
their common benefit. 

The letters from the statesmen of that day will show how 
much this controversy occupied their thoughts, and the dan- 
gers that were apprehended from it. It was the disturbing 
element of the time, and fears were entertained that it might 
dissolve the Confederation by which the States were then 
united. 

These fears and dangers were, however, at once removed, 
when the State of Virginia, in 1784, voluntarily ceded to the 
United States the immense tract of country lying northwest 
of the river Ohio, and which was within the acknowledged 
limits of the State. The only object of the State, in making 
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this cession, was to put an end to the threatening and excitip 
controversy, and to enable the Congress of that time to dispoge 
of the lands, and appropriate the proceeds as a common fund 
for the common benefit of the States. It was not ceded be. 
cause it was inconvenient to the State to hold and vovern it, 
nor from any expectation that it could be better or more ¢op. 
veniently governed by the United States. 

The example of Virginia was soon afterwards followed by 
other States, and, at the time of the adoption of the Constity. 
tion, all of the States, similarly situated, had ceded their yp. 
appropriated lands, except North Carolina and Georgia. The 
main object for which these cessions were desired and made 
was on account of their money value, and to put an end to a 
dangerous controversy, as to who was justly entitled to the 
eae ae when the lands should be sold. It is necessary to 
bring this part of the history of these cessions thus distinctly 
into view, because it will enable us the better to comprehend 
the phraseology of the article in the Constitution, so often re. 
ferred to in the argument. 

Undoubtedly the powers of sovereignty and the eminent 
domain were ceded with the land. This was essential, in order 
to make it effectual, and to accomplish its objects. But it 
must be remerhbered that, at that time, there was no Govern. 
ment of the United States in existence with enumerated and 
limited powers; what was then cailed the United States, were 
thirteen separate, sovereign, independent States, which had 
entered into a league or confederation for their mutual protec. 
tion and advantage, and the Congress of the United States was 
composed of the representatives of these separate sovereign. 
ties, meeting together, as equals, to discuss and decide on 
certain measures which the States, by the Articles of Confed- 
eration, had agreed to submit to their decision. But this Con 
federation had none of the attributes of sovereignty in legisla 
tive, executive, or judicial power. It was little more thana 
congress of ambassadors, authorized to represent separate 
nations, in matters in which they had a common concern. 

It was this Congress that accepted the cession from Virginia, 
They had no power to accept it under the Articles of Confed- 
eration. But they had an undoubted right, as independent 
sovereignties, to accept any cession of territory for their com- 
mon benefit, which all of them assented to; and it is equally 
clear, that as their common property, and having no superior 
to control them, they had the right to exercise absolute do 
minion over it, subject only to the restrictions which Virginia 
had imposed in her act of cession. There was, as we have 
said, no Government of the United States then in existence 
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with special enumerated und limited powers. The territory 
belonged to sovereignties, who, subject to the limitations above 
mentioned, had a right to establish any form of government 
they pleased, by compact or treaty among themselves, and to 
regulate rights of person and rights of property in the territory, 
gs they might deem proper. It was by a Congress, represent- 
ing the authority of these several and separate sovereignties, 
and acting under their authority and command, (but not from 
any authority derived from the Articles of Confederation,) that 
the instrument usually called the ordinance of 1787 was adopt- 
ed; regulating in much detail the principles and the laws by 
which this territory should be governed; and among other 

rovisions, slavery is prohibited in it. We do not question the 

ower of the States, by agreement among themselves, to pass 
this ordinance, norits obligatory force in the territory, while 
the confederation or league of the States in their separate sov- 
ereign character continued to exist. 

This was the state of things when the Constitution of the 
United States was formed. The territory ceded by Virginia 
pelonged to the several confederated States as common pee 
erty, and they had united in establishing in it a system of gov- 
ernment and jurisprudence, in order to prepare it for admis- 
sion as States, according to the terms of the cession. They 
were about to dissolve this federative Union, and to surrender 
portion of their independent sovereignty to a new Govern- 
ment, which, for certain purposes, would make the people of 
the several States one people, and which was to be supreme 
and controlling within its sphere of action throughout the 
United States; but this Government was to be carefully limit- 
edin its powers, and to exercise no authority beyond those 
expressly granted by the Constitution, or necessarily to be 
implied from the language of the instrument, and the objects 
it was intended to accomplish; and as this league of States 
would, upon the adoption of the new Government, cease to 
have any power over the territory, and the ordinance they had 
agreed upon be incapable of execution, and a mere nullity, it 
was obvious that some provision was necessary to give the new 
Government sufficient power to enable it to carry into effect 
the objects for which it was ceded, and the compacts and 
agreements which the States had made with each other in the 
exercise of their powers of sovereignty. It was necessary that 
the lands should be sold to pay the war debt; that a Govern- 
ment and system of jurisprudence should be maintained in it, 
to protect the citizens of the United States who should migrate 
to the territory, in their rights of person and of property. It 
wae also necessary that the new Government, about to be 
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adopted, should be authorized to maintain the claim of th, 
United States to the unappropriated lands in North Carolin 
and Georgia, which had not then been ceded, but the cession 
of which was confidently anticipated upon some terms thg 
would be arranged between the General Government anj 
these two States. And, moreover, there were many article 
of value besides this property in land, such as arms, military 
stores, munitions, and ships of war, which were the commop 
property of the States, when acting in their independent chap. 
acters as confederates, which neither the new Government nor 
any one else would have a right to take possession of, or cop. 
trol, without authority from them; and it was to place theg 
things under the ———- and protection of the new Gov. 
ernment, and to clothe it with the necessary powers, that the 
clause was inserted in the Constitution which gives Congrey 
the power ‘to dispose of and make all senaiel elie and reg. 
ulations respecting the territory or other property belonging 
to the United States.” It was intended for a specific purpose, 
to provide for the things we have mentioned. It was to tran. 
fer to the new Government the property then held in common 
by the States, and to give to that Government power to apply 
it to the objects for which it had been destined by mutual 
agreement among the States before their league was diseolved, 
It applied only to the property which the States held in con. 
mon at that time, and has no reference whatever to any terr- 


tory or other property which the new sovereignty might after. > 


wards itself acquire. 

The language used in the clause, the arrangement and com. 
bination of the powers, and the somewhat unusual phraseology 
it uses, when it speaks of the political power to be exercised 
in the government of the territory, all indicate the design 
and meaning of the clause to be such as we have mentioned. 
It does not speak of any territory, nor of Territories, but uses 
language which, according to its legitimate meaning, points to 
u particular thing. The power is given in relation only to the 
territory of the United States—that is, to a territory then in 
existence, and then known or claimed as the territory of the 
United States. It begins its enumeration of powers by that 
of disposing, in other words, making sale of the lands, or rais- 
ing money from them, which, as we have already said, was the 
main object of the cession, and which is accordingly the first 
thing provided for in the article. It then gives the power 
which was necessarily associated with the disposition and sale 
of the lands—that is, the power of making needful rules and 
regulations respecting the territory. And whatever construe 
tion may now be given to these words, every one, we 
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must admit that they are not the words usually employed by 
tatesmen in giving ene | aden of legislation. They are 
certainly very unlike the words used in the power granted to 
legislate over territory which the new Government might af- 
terwards itself obtain by cession from a State, either for its 
seat of Government, or for forts, magazines, arsenals, dock 
ards, and other needful buildings. 

y And the same power of making needful rules respecting the 
territory is, in precisely the same language, applied to the other 
property belonging to the United States—associating the power 
over the territory in this respect with the power over movable 
or personal property—that is, the ships, arms, and munitions 
of war, which then belonged in common to the State sover- 
eignties. And it will hardly be said, that this power, in rela- 
tion to the last-mentioned objects, was deemed necessary to be 
thus specially given to the new Government, in order to au- 
thorize it to make needful rules and regulations respecting the 
ships it might itself build, or arms and munitions of war it 
might itself manufacture or provide for the public service. 

0 one, it is believed, would think a moment of deriving 
the power of Congress to make needful rules and regulations 
in relation to ere of this kind from this clause of the 
Constitution. Nor can it, upon — fair construction, be ap- 
plied to any property but that which the new Government was 
about to receive from the confederated States. And if this be 
true as to this property, it must be equally true and limited as 
to the territory, which is so carefully and precisely coupled 
with it—and like it referred to as property in the power grant- 
ed. The concluding words of the clause appear to render this 
construction irresistible ; for, after the provisions we have men- 
tioned, it proceeds to say, “that nothing in the Constitution 
shall be so construed as to prejudice any claims of the United 
States, or of any particular State.” 

Now, as we have before said, all of the States, except North 
Carolina and Georgia, had made the cession before the Consti- 
tution was adopted, according to the resolution of Congress of 
October 10, 1780. The claims of other States, that the unap- 
propriated lands in these two States should be applied to the 
common benefit, in like manner, was still insisted on, but re- 
fused by the States. And this member of the clause in ques- 
tion evidently applies to them, and can apply to nothing else. 
It was to exclude the conclusion that either party, by adopting 
the Constitution, would surrender what they deemed their 
rights. And when the latter provision relates so obviously to 
the unappropriated .ands not yet ceded by the States, and the 
first clause makes provision for those then actually ceded, it is 
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impossible, by any just rule of construction, to make the fipg 
provision general, and extend to all territories, which the Feq, 
eral Government might in any way afterwards acquire, whey 
the latter is plainly and unequivocally confined to a particulay 
territory; which was a part of the same controversy, and jp. 
volved in the same dispute, and depended upon the same prin. 
ciples. The union of the two provisions in the same clause 
shows that they were kindred subjects; and that the whole 
clause is local, and relates only to lands, within the limits of 
the United States, which had been or then were claimed bya 
State; and that no other territory was in the mind of the fr. 
mers of the Constitution, or intended to be embraced in jt 
Upon any other construction it would be impossible to ag. 
count for the insertion of the last provision in the place where 
it is found, or to comprehend why, or for what object, it wag 
associated with the previous provision. 

This view of the subject is confirmed by the mauner jp 
which the present Government of the United States dealt with 
the subject as soon as it came into existence. It must be borne 
in mind that the same States that formed the Confederation 
also formed and adopted the new Government, to which 
large a portion of their former sovereign powers were surren. 
dered. It must also be borne in mind that all of these same 
States which had then ratified the new Constitution were re 
resented in the Congress which passed the first law for the 
government of this territory; and many of the members of 
that legislative body had been deputies from the States under 
the Coufederation—had united in adopting the ordinance of 
1787, and aasisted in forming the new Government under 
which they were then acting, and whose powers they were 
then exercising. And it is obvious from the law they passed 
to carry into effect the principles and provisions of the ordi- 
nance, that they regarded it as the act of the States done in 
the exercise of their legitimate powers at the time. The new 
Government took the territory as it found it, and in the con- 
dition in which it was transferred, and did not attempt to undo 
anything that had been done. And, among the carliest laws 
passed under the new Government, is one reviving the ordi- 
nance of 1787, which had become inoperative and a nullity 
upon the adoption of the Constitution. This law introduces 
no new form or principles for its government, but recites, in 
the preamble, that it 1s passed in order that this ordinance 
may tontinue to have full effect, and proceeds to make only 
those rules and regulations which were needful to adapt it to 
the new Government, into whose hands the power had fallen. 
It appears, therefore, that this Congress regarded the purposes 
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to which the land in this Territory was to be applied, and the 
form of government and principles of jurisprudence which were 
to prevail there, while it remained in the Territorial state, as 
already determined on by the States when they had full power 
and right to make the decision ; and that the new Government, 
having received it in this condition, ought to carry substan- 
tially into effect the plans and principles which had been pre- 
viously adopted by the States, and which no doubt the States 
anticipated when they surrendered their power to the new 
Government. And if we regard this clause of the Constitus 
tion a8 pointing to this Territory, with a Territorial Govern- 
ment already established in it, which had been ceded to the 
States for the purposes hereinbefore mentioned—every word 
in itis perfectly appropriate and easily understood, and the 
rovisions it contains are in perfect harmony with the objects 
br which it was ceded, and with the condition of its govern- 
ment as a Territory at the time. We can, then, easily account 
for the manner in which the first Congress legislated on the 
gubject—and can also understand why this power over the ter- 
ritory was associated in the same clause with the other proper- 
ig of the United States, and subjected to the like power of 
making needful rules and regulations. But if the clause is 
construed in the expanded sense contended for, so as to em- 
brace ‘any territory acquired from a foreign nation by the pres- 
ent Government, and to give it in such territory a despotic and 
unlimited power over persons and property, such as the con- 
federated States might exercise in their common property, it 
would be difficult to account for the phraseology used, when 
compared with other grants of power—and also for its associa- 
tion with the other provisions in the same clause. 

The Constitution has always been remarkable for the felicity 
of its arrangement of different subjects, and the perspicuity 
and appropriateness of the language it uses. But if this clause 
is construed to extend to territory acquired by the present 
Government from a foreign nation, outside of the limits of any 
charter from the British Government to a colony, it would be 
difficult to say, why it was deemed necessary to give the Gov- 
ernment the power to sell any vacant lends belonging to the 
sovereignty which might be found within it; and if this was 
necessary, why the grant of this power should precede the 
power to legislate over it and establish a Government there; 
and still more difficult to say, why it was deemed necessary so 
specially and particularly to grant the power to make neédful 
rules and regulations in relation to any personal or movable 
property it might acquire there. For the words, other property 
necessarily, by every known rule of interpretation, must mear 
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property of a different description trom territory or land. And 
the difficulty would perhaps be insurmountable in endeavorin 

to account for the last member of the 3entence, which provides 
that “nothing in this Constitution shall be so construed ag to 
prejudice any claims of the United States or an particular 
State,” or to say how any particular State could have claims 
in or to a territory ceded by a foreign Government, or to ae. 
count for associating this provision with the preceding pro- 
visions of the clause, with which it would appear to have no 
connection. 

The words “needful rules and regulations” would seem 
also, to have been cautiously used for some definite object, 
They are not the words usually employed by statesmen, when 
they mean to give the powers of sovereignty, or to establish g 
Government, or to authorize its establishment. Thus, in the 
law to renew aad keep alive the ordinance of 1787, and to re 
establish the Government, the title of the law is: ‘An act to 
provide for the government of the territory northwest of the 
river Ohio.”” And in the Constitution, when granting the 
power to legislate over the territory that may be selected for 
the seat of Government independently of a State, it does not 
sav Congress shall have power ‘to make all needful rules and 
regulations respecting the territory;’’ but it declares that 
“Congress shall have power to exercise exclusive legislation 
in all cases whatsoever over such District (not exceeding ten 
miles square) as may, by cession of particular States oan the 
acceptance of Congress, become the seat of the Government 
of the United States. 

The words “rules and regulations” are usually employed in 
the Constitution in speaking of some particular specitied power 
Which it means to confer on the Government, and not, as we 
have seen, when granting general powers of legislation. As, 
for example, in the particular power to Congress “to make 
rules tor the government and regulation of the land and naval 
forees, or the particular and specific power to regulate com- 
meree;”’ ‘to establish an unitorm rv/e of naturalization;” 
“to coin money and requlite the value thereof.” And to con- 
strue the words of which we are speaking as a general and 
unlimited erant of sovereignty over territories which the Gov- 
ernment micht* afterwards acquire, is to use them in a sense 
and fora purpose for which they were not used in any other 
part of the instrument. But if contined to a particular Terri- 
tory, in which a Government and laws had already been estab- 
lished, but which would require some alterations to adapt it to 
the new Government, the words are peculiarly applicable and 
appropriate tur that purpose. 
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The necessity of this special provision in relation to property 
and the rights or property held in common by the confederated 
States, is illustrated by the first clause of the sixth article. 
This clause provides that ‘‘all debts, contracts, and engage- 
ments entered into before the adoption of this Constitution, 
shall be as valid against-the United States under this Govern- 
ment as under the Confederation.” This provision, like the 
one under consideration, was indispensable if the new Consti- 
tution was adopted. The new Government was not a mere 
change in a dynasty, or in a forin of government, leaving the 
nation or sovereignty the same, and clothed with all the “— 
gnd bound by all the obligations of the preceding one. ut, 
when the present United States came into existence under the 
new Governinent, it was a new political body, a new nation, 
then for the first time taking its place in the family of nations. 
It took nothing by succession from the Confederation. It had 
no right, as its successor, to any property or rights of property 
which it had acquired, and was not liable for any of its obliga- 
tions. It was evidently viewed in this light by the framers of 
the Constitution. And as the several States would cease to 
exist in their former confederated character upon the adoption 
of the Constitution, and could not, in that character, again 
assemble together, special provisions were indispensable to 
transfer to the new Government the property and rights which 
at that time they held in common; and at the same time to 
quthorize it to lay taxes and appropriate money to pay the 
common debt which they had contracted; and this power could 
only be given to it by special provisions in the Constitution. 
The clause in relation to the territory and other property of 
the United States provided for the first, and the clause last 
quoted provided for the other. They have no connection with 
the general powers and rights of sovereignty delegated to the 
new Government, and can neither enlarge nor diminish them. 
They were inserted to meet a present emergency, and not to 
regulate its powers as a Government. 

ndeed, a similar provision was deemed necessary, in rela- 
tion to treaties made by the Confederation; and when in the 
clause next succeeding the one of which we have last spoken, 
itis declared that treaties shal] be the supreme law of the land, 
care is taken to include, by express words, the treaties made 
by the confederated States. The language is: ‘and all treaties 
made, or which shall be made, under the authority of the Uni- 
ted States, shall be the supreme law of the land.” 

Whether, therefore, we take the particular clause in ques- 
tion, by itself, or in connection with the other provisions of the 
Constitution, we think it clear, that it applies only to the par- 
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ticular territory of which we have spoken, and cannot, by any 
just rule of interpretation, be extended to territory which th 
new Government might afterwards obtain from a foreign ng, 
tion. Consequently, the power which Congress may hayp 
lawfully exercised in this Territory, while it remained under, 
Territorial Government, and which may have been sanctioned 
by judicial decision, can furnish no justification and no argp. 
ment to support a similar exercise of power over territory af. 
terwards acquired by the Federal Government. We put aside 
therefore, any argument, drawn from precedents, showing the 
extent of the power which the Gencral Government exercige 
over slavery in this Territory, as altogether inapplicable to the 
case before us. 

But the case of the American and Ocean Insurance Companies 
v. Canter (1 Pet., 511) has been quoted as establishing a differ. 
ent construction of this clause of the Constitution. There ig, 
however, not the slightest conflict between the opinion now 
given and the one referred to; and it is only by taking a gin. 
gle sentence out of the latter and separating it from the con. 
text, that even an appearance of conflict can be shown. We 
need not comment on such a mode of expounding an opinion 
of the court. Indeed it most commonly misrepresents instead 
of expounding it. And this is fully exemplified in the case 
referred to, where, if one sentence is taken by itself, the opin- 
ion would appear to be in direct conflict with that now given; 
but the words which immediately follow that sentence show 
that the court did not mean to decide the point, but merely 
affirmed the power of Congress to establish a Government in 
the Territory, leaving it an open question, whether that power 
was derived from this clause in the Constitution, or was to be 
necessarily inferred from a power to acquire territory by 
cession from a foreign Government. The opinion on this part 
of the case is short, and we give the whole of it to show how 
well the selection of a single sentence is calculated to mislead, 

The passage referred to is in page 542, in which the court, 
in speaking of the power of Congress to establish a Territorial 
Government in Florida until it should become a State, uses 
the following language: 

“Tn the mean time Florida continues to be a Territory of the 
United States, governed by that clause of the Constitution 
which empowers Congress to make all needful rules and rega- 
lations respecting the territory or other property of the United 
States. Perhaps the power of governing a Territory belonging 
to the United States, which has not, by becoming a State, ac- 
quired the means of self-government, may result, necessarily, 
from the facts that it is not within the jurisdic‘ion of any pat 


ticul 
Unit 
cons 
be the 
ung 
It 
the 
deriv 
sary 
the 
entir 
the ¢ 
tive 
of the 
"Al 
not i 
consi 
Ciret 
afiirn 
givel 
in e3 
only 
and 1 
Spair 
page 
opini 
judg 
did 1 
court 
subse 
speah 
speah 
the p 
to est 
court 
whic] 
whic] 
tions 
It | 
new, 
of wl 
cusse 
cisely 
his ci 
the s: 
whic] 


inion 
stead 
> case 
opin- 
riven; 

show 
nerely 
ont in 
power 
to be 
ry by 
8 part 
v how 
islead, 
court, 
itorial 
>, Used 


of the 
tution 
| regu: 
United 
ynging 
ite, ac- 
sarily, 


yr 


CIVIL RIGHTS—1959 1773 


ticular State, and is within the power and jurisdiction of the 
[nited States. The right to govern may be the inevitable 
consequence ol the right to acquire territory. Which ver may 
be the source Jrom which th power ts de rived, the possession of ut ws 
unquestionable.” ase | | 

{t is thus clear, from the whole opinion on this point, that 
the court did not mean to decide whether the power was 
derived from the clause in the Constitution, or was the neces- 
sary consequence of the right to acquire. They do decide that 
the power in Congress 1s unquestionable, and in this we 
entirely concur, and nothing will be found in this opinion to 
the contrary. The power stands firmly on the latter alterna- 
tive put by the court—that is, as ‘“*the inevitable consequence 
of the right to aequure te rritory.”” 

"And what still more clearly demonstrates that the court did 
not mean to decide the question, but leave it open for future 
consideration, is the fact that the case was decided in the 
Girevit Court by Mr. Justice Jolinson, and his decision was 
affirmed by the Supreme Court. LTis opinion at the circuit is 
given in fullin a note to the case, and in that opinion he states, 
iy explicit terms, that the clause of the Constitution applies 
only to the territory then within the limits of the United States, 
and not to Florida, which had been acquired by cession from 
Spain. 9 ‘This part of lis opinion will be found in the note in 
page 517 of the report. But he does not dissent from the 
opinion of the Supreme Court; thereby showing that, in his 
judgment, as well as that of the court. the case before them 
did not call for a decision on that particular point, and the 
court abstained from deciding it. Andina part of its opinion 
subsequent to the passage we have quoted, where the court 
speak of the legislative power of Congress in Florida, they still 
gpeak with the same reserve. And in page ott, speaking of 
the power of Congress to authorize the Territorial Legislature 


toestablisii courts there, the court say: “They are legishative 
courts, ecrented In virtue of the evenceral right of sovereignty 


which exists in the Government, or in virtue of that clause 
which enables Congress to make all needful rules and regula- 
tlons respecting the territors belonging to the United States.” 

It has been said that the construction given to this clause is 
new, and now for the first tlme brought forward. The case 
of which we are speaking, and which has been so much dis- 
cussed, shows that the facet is otherwise. It shows that pre- 
cisely the same question came betore Mr. Justice Johnson, at 
his cireuit, thirty years agvo—was fully considered by him, and 
the same construction viven to the clause in the Constitution 
Which is now viven by this court. And that upon an appeal 
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from his decision the same question was brought before this 
court, but was not decided because a decision upon it was not 
required by the case before the court. 

There is another sentence in the opinion which has beep 
commented on, which even in a still more striking manne 
shows how one may mislead or be misled by taking out a gip. 
gle sentence trom the opinion of a court, and leaving out of 
view what precedes and follows. It is in page 546, near the 
close of the opinion, in which the court say: ‘In legislating 
for them,” (the territuries of the United States,) ‘ Congress ex. 
ercises the combined powers of the General and of a State 
Government.” And it is said, that as a State may unquestion. 
ably prohibit slavery within its territory, this sentence decide 
in effect that Congress may do the same in a Territory of the 
Urited States, exercising there the powers of a State, as well 
as the power of the General Government. 

The examination of this passage in the case referred to, 
would be more appropriate when we come to consider in ap. 
other part of this opinion what power Congress can constitu. 
tionally exercise in a Territory, over the rights of person or 
rights of property of a citizen. But, as it is in the same cage 
with the passage we have before commented on, we dispose of 
it now, as it will save the court from the necessity of’ referring 
again to the case. And it will be seen upon reading the page 
in which this sentence is found, that it has no reference what. 
ever to the power of Congress over rights of person or rights 
of property—but relates altogether to the power of establishing 
judicial tribunals to administer the laws constitutionally passed, 
and detining the jurisdiction they may exercise. 

The law of Congress establishing a Territorial Government 
in Florida, provided that the Legislature of the Territory should 
have legislative powers over “all rightful objects of legislation; 
but no law should be valid which was inconsistent with the 
laws and Constitution of the United States.”’ 

Under the power thus conferred, the Legislature of Florida 
passed an act, erecting a tribunal at Key West to decide cases 
of salvage. And in the case of which we are speaking, the 
question arose whether the Territorial Legislature could be av 
thorized by Congress to establish such a tribunal, with sueh 
powers; and one of the parties, among other objections, in- 
sisted that Congress could not under the Constitution authorize 
the Legislature of the Territory to establish such a tribunal with 
such powers, but that it must be established by Congress itself; 
and that a sale of cargo made under its order, to pay salvors, 
was void, as made without legal authority, and passed no prop- 
erty to the purshaser. 
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It is in disposing of this objection that the sentence relied 
on occurs, and the court begin that part of the opinion by 
stating with great precision the point which they are about to 
decide. 

They say: “Tt has been contended that by the Constitution 
of the United States, the judicial power of the United States 
extends to all cases of admiralty and maritime jurisdiction; and 
that the whole of the judicial power must be vested ‘in one 
Supreme Court, and in such inferior courts as Congress shall 
from time to time ordain and establish.’ Hence it has been 
argued that Congress cannot vest admiralty jurisdiction in 
courts created by the Territorial Legislature.” 

And after thus clearly stating the point before them, and 
which they were about to decide, they proceed to show that 
these Territomal tribunals were not constitutional courts, but 
merely legislative, and that Congress might, therefore, delegate 
the power to the Territorial Government to establish the eourt 
in question; and they conctude that part of the opinion in the 
following words: “ Although admiralty jurisdiction can be ex- 
ercised in the States in those courts only which are established 
in pursuance of the third article of the Constitution, the same 
limitation does not extend to the Territories. In legislating for 
them, Congress exercises the combined powers of the General 
and State Governments.” 

Thus it will be seen by these quotations from the opinion, 
that the court, after stating the question it was about to de- 
cide in a manner too plain to be misunderstood, proceeded to 
decide it, and announced, as the opinion of the tribunal, that 
in organizing the judicial department of the Government in a 
Territory of the United States, Congress does not act under, 
and is not restricted by, the third article in the Constitution, 
and is not bound, in a Territory, to ordain and establish courts 
in which the judges hold their oftices during good behaviour, 
but may exercise the discretionary power which a State exer- 
cises in establishing its judicial department, and regulating 
the jurisdiction of its courts, and may authorize the Territorial 
Government to establish, or may itself establish, courts in 
which the judges hold their offices for a term of years only; 
and may vest in them judicial power upon subjects confided 
to the judiciary of the United States. And in doi.g this, Con- 
gress undoubtedly exercises the combined power of the Gen- 
eral and a State Government. It exercises the discretionary 
power of a State Government in authorizing the establishment 
of a court in which the judges hold their appointments for a 
term of years only, and not during good behaviour; and it ex- 
ercises the power of the General Government in investing that 
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court with admiralty jurisdiction, over which the General Qoy. 
ernment had exclusive jurisdiction in the Territory. 

No one, we presume, will question the correctness of that 
opinion; nor is there anything in conflict with it in the opinion 
now given. The point dee ided in the case cited has no rela. 
tion to the question now before the court. That depended on 
the construction of the third article of the Constitution, in re. 
lation to the judiciary of the United States, and the power 
which Congress might exercise in a Territory in organizing 
the judicial department of the Government. The case before 
us dle pe nas upon other and different provisions ot the Consti- 
tution, altogether separate and apart from the one above men. 
tioned. The question as to what courts Congress may ordain 
or establish in a Territory to administer laws which the Con. 
stitution authorizes it to pass, and what laws it is or is not 
authorized by the Constitution to pass, are widely different— 
are reculated by different and separate articles of the Constitn. 
tion, and stand upon different principles. And we are satisfied 
that no one who reads attentively the page in Peters’s Reports 
to which we have referred, can suppose that the attention of 
the court was drawn for a moment to the question now before 
this court, or that it meant in that case to say that Congress 
had a right to prohibit a citizen of the United States trom 
taking any property which he lawfully held into a Territory of 
the United States. 

This brings us to examine by what provision of the Const. 
tution the present Federal Government, under its delegated 
and restricted powers, is authorized to acquire territory outside 
of the original limits of the United States, and what powers it 
may exercise therein over the person or property of a citjzen 
of the United States, while it remains a Territory, and until it 
shall he admitted as one of the States of the Union. 

There is certainly no power given by the Constitution to 
the Federal Government to establish or maintain colonies 
bordering on the United States or at a distance, to be ruled 
and governed at its own pleasure; nor to enlarge its territorial 
limits in any way, except by the admission of new States. 
That power is plainly given; and if a new State is admitted, 
it needs no further legisl: ition by Congress, because the Con. 
stitution itself defines the relative rights and powers, and 
duties of the State, and the citizens of the State, and the Fed- 
eral Government. But no power is given to ac quire a Terti- 
torv to be held and governed perm: anently in that character. 

And indeed the power exercised by Congress to acquire ter- 
ritory and establish a Government there, according to its own 

unlimited discretion, was viewed with great jealousy by the 
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ing statesmen of the day. And in the Federalist, (No. 38,) 


TOY. | gritten by Mr. Madison, he speaks of the acquisition of the 
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orthwestern Territory by the confederated States, by the 
goasion from Virginia, and the establishment of a Government 
here, 28 an exercise of power not warranted by the Articles 
of Confederation, and dangerous to the liberties of the people. 
And he urges the adoption of the Constitution as a security 
and safeguard against such an exercise of power. 

We do not mean, however, to question the power of Con- 

gg in this respect. The power to expand the territory of 
the United States by the admission of new States is plainly 
‘ven; and in the construction of this power by all the depart- 
ments of the Government, it has been held to authorize the 
acquisition of territory, not fit for admission at the time, but 
to be admitted as soon as its population and situation would 
entitle it to admission. It is acquired to become a State, and 
not to be held as a colony and governed by Congress with 
absolute authority; and as the propriety of admitting a new 
State is committed to the sound discretion of Congress, the 
wer to acquire territory for that purpose, to be held by the 
Gaited States until it is in a suitable condition to become a 
State upon an equal footing with the other States, must rest 
upon the same discretion. It is a question for the political 
department of the Government, and not the judicial; and 


| whatever the political department of the Government shall 


recognise as within the limits of the United States, the judicial 


| department is also bound to recognise, and to administer in it 


the laws of the United States, so far as they apply, and to 
maintain in the Territory the authority and rights of the 
Government, and also the personal rights and rights of prop- 
ety of individual citizens, as secured by the Constitution. All 
we mean to say on this point is, that, as there is no express 
rgulation in the Constitution defining the power which the 
General Government may exercise over the person or property 
ofa citizen in a Territory thus acquired, the court must neces- 
sarily look to the provisions and principles of the Constitution, 
and its distribution of powers, for the rules and principles by 
which its decision must be governed. 

Taking this rule to guide us, it may be safely assumed that 
titizens of the United States who migrate to a Territory be- 
longing to the people of the United States, cannot be ruled as 
mere colonists, dependent upon the will of the General Gov- 
emment, and to be governed by any laws it may think proper 
toimpose. The principle upon which our Governments rest, 
and upon which alone they continue to exist, is the union of 
States, sovereign and independent within their own limits in 
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their internal and domestic concerns, and bound together a | 
one people by a General Government, possessing certaip | 


enumerated and restricted powers, delegated to it by the peo. 
ple of the several States, and exercising supreme authori 

within the scope of the powers granted to it, throughout the 
dominion of the United States. A power, therefore, in the 


General Government to obtain and hold colonies and depend. ' 


ent territories, over which they might legislate without restric. 
tion, would be inconsistent with its own existence in its pres. 
ent form. Whatever it acquires, it acquires for the benetit of 
the people of the several States who created it. It is their 
trustee acting for them, and charged with the duty of pro. 
moting the interests of the whole people of the Union in the 
exercise of the powers specifically granted. 

At the time when the Territory in question was obtained } 
cession from France, it contained no population fit to be aggo. 
ciated together and admitted as a State; and it therefore was 
absolutely necessary to hold possession of it, as a Territory be. 
longing to the United States, until it was settled and inhabit 
ed by a civilized community capable of self-government, and 
in a condition to be admitted on equal terms with the other 
States as a member of the Union. But, as we have before 
said, it was acquired by the General Government, as the rep. 
resentative and trustee of the people of the United States, and 
it must therefore be held in that character for their common 
and equal benefit; for it was the people of the several States, 
acting through their agent and representative, the Federal 
Government, who in fact acquired the Territory in question, 
and the Government holds it for their common use until it 
shall be associated with the other States as a member of the 
Union. 

But until that time arrives, it is undoubtedly necessary that 
some Government should be established, in order to organize 
society, and to protect the inhabitants in their persons and 
property; and as the people of the United States could act in 
this matter only through the Government which represented 
them, and through which they spoke and acted when the Ter. 
ritory was obtained, it was not only within the scope of its 
powers, but it was its duty to pass such laws and establish 
such a Government as would enable those by whose authority 
they acted to reap the advantages anticipated from its acquis 
tion, and to gather there a population which would enable it 
to assume the position to which it was destined among the 
States of the Union. The power to acquire necessarily carries 
with it the power to preserve and apply to the purposes for 
which it was acquired. The form of government to be estab 
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jished necessarily rested in the discretion of Congress. _iIt was 
their duty to establish the one that would be best suited for 
the protection and security ot the citizens of the United States, 
gnd other inhabitants who might be authorized to take up 
their abode there, and that must always depend upon the ex- 
isting condition of the Perritory, as to the number and char- 
acter of its inhabitants, and their situation in the Territory. 
In some cases a Government, consisting of persons appointed 
py the Federal Government, would best subserve the inter- 
ests of the Territory, when the inhabitants were few and scat- 
tered, and new to one another. In other instances, it would 
be more advisable to commit the powers of self-government to 
the people who had settled in the Territory, as being the most 
competent to determine what was best for their own interests. 
But some form of civil authority would be absolutely necessa- 
ry to organiz » aud preserve civilized society, and prepare it to 
pecome a State; and what is the best form must always depend 
on the condition of the Territory at the time, and the choice of 
the mode must depend upon the exercise of a discretionary 
ower by Congress, acting within the scope of its constitution- 
al authority, and not infringing upon the rights of person or 
rights of property of the citizen who might go there to reside, 
or for any other lawful purpose. It was acquired by the exer- 
cise of this discretion, and it must be held and governed in 
like manner, until it is fitted to be a State. 

But the power of Congress over the person or property of a 
citizen can never be a mere discretionary power under our 
Constitution and form of Government. The powers of the 
Government and the rights and privileges of the citizen are 
regulated and plainly detined by the Constitution itself. And 
when the Territory becomes a part of the United States, the 
Federal Government enters into possession in the character 
impressed upon it by those who created it. It enters upon it 
with its powers over the citizen strictly defined, and limited 
by the Constitution, from which it derives its own existence, 
and by virtue of which alone it continues to exist and act as a 
Government and sovereignty. It has no power of any kind 
beyond it; and it cannot, when it enters a Territory of the 
United States, put off its character, and assume discretionary 
or despotic powers which the Constitution has denied to it. 
It cannot create for itself a new character separated from the 
citizens of the United States, and the duties it owes them un- 
der the provisions of the Constitution. The Territory being a 
part of the United States, the Government and the citizen both 
enter it under the authority of the Constitution, with their re- 
spective rights defined and marked out; and the Federal Gov- 
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ernment can exercise no power over his person or roperty 
beyond what that instrument confers, nor lawfully. deny any 
right which it has reserved. 

A reference to a few of the provisions of the Constitutio, 
will illustrate this proposition. 

For example, no one, we presume, will contend that Oop, 
— can make any law in a Territory respecting the esta}, 

ishment of religion, or the free exercise thereof, or abridgino 

the freedom of speech or of the press, or the right of the peo. 
ple of the Territory peaceably to assemble, and to petition the 
Government for the redress of grievances. 

Nor can Congress deny to the people the right to keep and 
bear arms, nor the right to trial by jury, nor compel any on 
to be a witness against himself in a criminal proceeding. 

These powers, and others, in relation to rights of person, 
which it is not necessary here to enumerate, are, in expreg 
and positive terms, denied to the General Government; ani 
the rights of private property have been guarded with equi 
eare. Thus the rights of property are united with the rights 
of person, and placed on the same ground by the fifth amend. 
ment to the Constitution, which provides that no person shall 
be deprived of life, liberty, and property, without due proces 
of law. And an act of Congress which deprives a citizen of 
the United States of his liberty or property, merely becans 
he came himself or brought his property into a particular 
Territory of the United States, and who had committed no 
offence against the laws, could hardly be dignified with the 
name of due process of law. 

So, too, it will hardly be contended that Congress could by 
law quarter a soldier in a house in a Territory without the 
consent of the owner, in time of peace; nor in time of war, 
but in a manner prescribed by law. Nor could they by law 
forfeit the property of a citizen in a Territory who wa 
convicted of treason, for a longer period than the life of the 
person convicted; nor take private property for public use 
without just compensation. 

The powers over person and property of which we speak 
are not only not granted to Congress, but are in express terms 
denied, and they are forbidden to exercise them. And this 
prohibition is not confined to the States, but the words ar 
general, and extend to the whole territory over which the 
Constitution gives it power to legislate, including thos 
portions of it remaining under Territorial Government, as well 
as that covered by States. It is a total absence of power 
everywhere within the dominion of the United States, and 
places the citizens of a Territory, so far as these rights ar 
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gncerned, on the same footing with citizens of the States, 
and guards them as firmly and plainly against any inroads 
ghich the General Government might attempt, under the plea 
of implied or incidental powers. And if Congress itself cannot 
do this—if it is beyond the powers conferred on the Federal 
Government—it will be admitted, we presume, that it could 
not authorize a Territorial Government to exercise them. It 
gould confer no power on any local Government, established 
py its authority, to violate the provisions of the Canstitutien. 

It seems, however, to be supposed, that there is a difference 
between property in a slave and other property, and that 
diferent rules may be applied to it in expounding the Consti- 
tution of the United States. And the laws and usages of 
nations, and the writings of eminent jurists upon the relation 
of master and slave and their mutual rights and duties, and 
the powers which Governments may exercise over it, have 
been dwelt upon in the argument. 

But in considering the question before us, it must be borne 
in mind that there is no law of nations standing between the 
people of the United States and their Government, and inter- 
fering with their relation to each other. The powers of the 
Government, and the rights-of the citizen under it, are positive 
and practical regulations plainly written down. The people 
of the United States have delegated to it certain enumerated 
powers, and forbidden it to exercise others. It has no power 
over the person or property of a citizen but what the gitizens 
of the United States have granted. And no laws or usages of 
other nations, or reasoning of statesmen or jurists upon the 
relations of master and slave, can enlarge the powers of the 
Government, or take from the citizens the rights they have 
reserved. And if the Constitution recognises the right of 
property of the master in a slave, and makes no distinction 
between that description of property and other property owned 
by @ citizen, no tribunal, acting under the authority of the 
United States, whether it be legislative, executive, or judicial, 
has a right to draw such a distinction, or deny to it the benefit 
of the provisions and guarantees which have been provided 
for the protection of private property against the encroach- 
ments of the Government. 

Now, as we have already said in an earlier part of this 
opinion, upon a different point, the right of property in a slave 
is distinctly and expressly affirmed in the Constitution. The 
nght to traffic in it, like an ordinary article of merchandise 
and property, was guarantied to the citizens of the United 
States, in every State that might desire it, for twenty years. 
And the Governinent in express terms is pledged to protect 
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it in all future time, if the slave escapes from his owner. This | 


is done in plain words—too plain to be misunderstood. Ani 
no word can be found in the Constitution which gives Congres 
a greater power over slave property, or which entitles property 
of that kind to less protection than property of any othe 


description. The only power conferred is the power coupled 
} 


with the duty of guarding and protecting the owner in hj 
rights. 


Upon these considerations, it is the opinion of the court that 


the act of Congress which prohibited a citizen from holding 


and owning property of this kind in the territory of the United 
States north of the line therein mentioned, is not warranted 


by the Constitution, and is therefore void; and that neithe | 


Dred Scott himself, nor any of his family, were made free py 
being carried into this territory; even if they had been carrie 


there by the owner, with the inteation of becoming a permy. | 


nent resident. 

We have so far examined the case, as it stands under the 
Constitution of the United States, and the powers thereby 
delegated to the Federal Government. 

But there is another point in the case which depends on 
State power and State law. And it is contended, on the part 
of the plaintiff, that he is made tree by being taken to Rock 
Island, in the State of Illinois, independently of his residence 
in the territory of the United States; and being so made free, 
he was not again reduced to a state of slavery by being 
brought back to Missouri. 

Our notice of this part of the case will be very brief; for the 
principle on which it depends was decided in this court, upon 
much consideration, in the case of Strader et al. v. Graham, 
reported in 10th Howard, 82. In that case, the slaves had 
been taken from Kentucky to Ohio, with the consent of the 
owner, and afterwards brought back to Kentucky. And this 
court held that their status or condition, as free or slave, 
depended upon the laws of Kentucky, when they were brought 
back into that State, and not of Ohio; and that this court had 
no jurisdiction to revise the judgment of a State court upon 
its own laws. This was the point directly before the court, 
and the decision that this court had not jurisdiction turned 
upon it, as will be seen by the report of the case. 

So in this case. As Scott was a slave when taken into the 
State of Illinois by his owner, and was there held as such, and 
brought back in that character, his status, as free or slave, 
depended on the laws of Missouri, and not of Illinois. 

It has, however, been urged in the argument, that by the 
laws of Missouri he was free on his return, and that this case, 
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therefore, cannot be governed by the case of Strader et al. v. 
Graham, where it appeared, by the laws of Kentucky, that the 
laintiffs continued to be slaves on their return from Ohio. 
at whatever doubts or opinions may, at one time, have been 
entertained upon this subject, Wwe are satisfied, upon a careful 
examination of all the cases decided in the State courts of 
Missouri referred to, that it is now firmly settled by the 
decisions of the highest court in the State, that Scott and his 
family upon their return were not free, but were, by the laws of 
Missouri, the property of the defendant; ard that the Circuit 
urt of the United States had no jurisdiction, when, by the 
\dws of the State, the plaintiff was a slave, and not a citizen. 

Moreover, the plaintiff, it appears, brought a similar action 

inst the defendant in the State court of Missouri, claiming 
the freedom of himself and his family upon the same grounds 
and the same evidence upon which he relies in the case before 
the court. The case was carried before the Supreme Court of 
the State; was fully argued there; and that court decided that 
neither the plaintiff nor his family were entitled to freedom, 
and were still the slaves of the defendant; and reversed the 
judgment of the inferior State court, which had given a differ- 
ent decision. If the plaintiff supposed that this judgment of 
the Supreme Court of the State was erroneous, and that this 
court had jurisdiction to revise and reverse it, the only mode 
by which he could legally bring it before this court was by 
writ of error directed to the Supreme Court of the State, re- 
quiring it to transmit the record to this court. If this had 
been on it is too plain for argument that the writ must 
have been dismissed for want of jurisdiction in this court. 
The case of Strader and others v. Graham is directly in point; 
and, indeed, independent of any decision, the language of the 
25th section of the act of 1789 is too clear and precise to admit 
of controversy. 

But the plaintiff did not pursue the mode prescribed by law 
for bringing the judgment of a State court before this court for 
revision, but suffered the case to be remanded to the inferior 
State court, where it is still continued, and is, by agreement 
of parties, to await the judgment of this court on the point. 
All of this appears on the record before us, and by the printed 
report of the case. 

And while the case is yet open and pending in the inferior 
State court, the plaintiff goes into the Circuit Court of the 
United States, upon the same case and the same evidence, and 
against the same party, and proceeds to judgment, and then 
brings here the same case from the Circuit Court, which the 
law would not have permitted him to bring directly from the 
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State court. And if this court takes jurisdiction in this fo 
the result, so far as the rights of the respective parties are gop, 
cerned, is in every respect substantially the same as if it hag 
in open violation of law entertained jurisdiction over the judo, 
ment of the State court upon a writ of error, and revised ang 
reversed its judgment upon the ground that its opinion upo 
the question of law was erroneous. It would ill become this 
court to sanction such an attempt to evade the law, or to exer. 
cise an appellate power in this circuitous way, which it js fo. 
bidden to exercise in the direct and regular and invariable 
forms of judicial proceedings. 

Upon the whole, therefore, it is the judgment of this coy 


that it appears by the record before us that the plaintiff in en 


ror is not a citizen of Missouri, in the sense in which that won 
is used in the Constitution; and that the Circuit Court of the 
United States, for that reason, had no jurisdiction in the cage 
and could give no judgment in it. Its judgment for the de 
fendant must, consequently, be reversed, and a mandate issu 
directing the suit to be dismissed for want of jurisdiction. 


Mr. Justice WAYNE. 

Concurring as I do entirely in the opinion of the court, a 
it has been written and read by the Chief Justice—without 
any qualification of its reasoning or its conclusions—I shall 
neither read nor file an opinion of my own in this case, which 
I prepared when I supposed it might be necessary and proper 
for me to do so. 

The opinion of the court meets fully and decides every point 
which was made in the argument of the case by the counsel 
on either side of it. Nothing belonging to the case has been 
left undecided, nor has any point been discussed and decided 
which was not called for by the record, or which was not 
necessary for the judicial disposition of it, in the way that it 
has been done, by more than a majority of the court. 

In doing this, the court neither sought nor made the ease, 
It was brought to us in the course of that administration of 
the laws which Congress has enacted, for the review of cases 
from the Circuit Courts by the Supreme Court. 

In our action upon it, we have only discharged our duty a 
a distinct and efficient department of the Government, as the 
framers of the Constitution meant the judiciary to be, and a 
the States of tre Union and the people of those States intended 
it should be, when they ratified the Constitution of the United 
States. 

The case involves private rights of value, and constitutional 
principles of the highest importance, about which there had 
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| tgcome such @ difference of opinion, that the ane and 


harmony of the country required the settlement o them by 
indicial decision. ‘ , 

It would certainly be a subject of regret, that the conclusions 
of the court have not been assented to by all of its members, 
I did not know from its history and my own experience 
how rarely it has happened that the judges have been unanl- 
mous upon constitutional questions of moment, and if our 
decision in this case had not been made by as large a majority 
of them as has been usually had on constitutional questions 
of importance. Fila 

Two of the judges, Mr. Justices McLean and Curtis, dissent 
from the opinion of the court. A third, Mr. Justice Nelson, 
gives & separate opinion upon a single point in the case, 
gith which I concur, assuming that the Circuit Court had 
jurisdiction ; but he abstains altogether from expressing any 
opinian upon the _— section of the act of 1820, known 
ommonly as the Missouri Compromise law, and six of us 


| declare that it was unconstitutional. 


But it has been assumed, that this court has acted extra-judi- 
dally in giving an opinion upon the eighth section of the act of 
1820, because, as it has decided that the Circuit Court had no 
jurisdiction of the case, this court had no jurisdiction to ex- 
amine the case upon its merits. 

But the error of such an assertion has arisen in part from a 
misapprehension of what has been heretofore decided by the 
Supreme Court, in cases of a like kind with that before us; in 

from a misapplication to the Circuit Courts of the United 

, of the rules of pleading concerning pleas to the juris- 
diction which prevail in common-law courts ; and from its having 
heen forgotten that this case was not brought to this court by 
appeal or writ of error from a State court, but by a writ of error 
to the Circuit Court of the United States. 

The cases cited by the Chief Justice to show that this court 
has now only done what it has repeatedly done before in other 
cases, without any question of its correctness, speak for them- 
selves. The differences between the rules concerning pleas to 
the jurisdiction in the courts of the United States and common- 
law courts have been stated and sustained by reasoning and 
wjudged cases; and it has been shown that writs of error to a 
State court and to the Circuit Courts of the United States are 
to be determined by different laws and principles. In the first, 
itis our duty to ascertain if this court has jurisdiction, under 
the twenty-fifth section of the judiciary act, to review the case 
fiom the State court; and if it shall be found that it has not, the 
(me is at end, so far as this court is concerned; , for our power 
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to review the case upon its merits.has been made, by the twee | 
ty-fifth section, to depend upon its having jurisdiction; wha | 
it has not, this court cannot criticise, controvert, or give any 
opinion upon the merits of a case from a State court. 

But in a case brought to this court, by appeal or by writg 
error from a Circuit Court of the United States, we begin a reviey , 
of it, not by inquiring if this court has jurisdiction, but if that couy 
has it. If the case has been decided by that court upon ig 
merits, but the record shows it to be deficient in those aye, 
ments which by the law of the United States must be made by 
the plaintiff in the action, to give the court jurisdiction of hj 
case, we send it back to the court from which it was brough 
with directions to be dismissed, though it has been decide | 
there upon its merits. 

So, in a case containing the averments by the plaintiff whid, 
are necessary to give the Circuit Court jurisdiction, if the d 
fendant shall file his plea in abatement denying the truth of 
them, and the plaintiff shall demur to it, and the court shoul 
erroneously sustain the plaintiff’s demurrer, or declare the plea tol | 
insufficient, and by doing so require the defendant to answer over ly 
a plea to the merits, and shall decide the case upon such pleading 
this court has the same authority to inquire into the jurisdiction 
of that court to do so, and to correct its error in that re 
that it had in the other case to correct its error, in tryings 
case in which the plaintiff had not made those averments which 
were necessary to give the court jurisdiction. In both cata , 
the record is resorted to, to determine the point of jurisdiction; 
but, as the power of review of cases from a Federal court, b 
this court, is not limited by the law to a part of the case, this 
court may correct an error upon the merits; and there is the 
same reason for correcting an erroneous judgment of the Cir. 
cuit Court, where the want of jurisdiction appears from any 
_ of the record, that there is for declaring a want of jure 

iction for a want of necessary averments. Any attempt to 
control the court from doing so by the technical common-law 
rules of pleading in cases of juris iction, when a defendant ha 
been denied his plea to it, would tend to enlarge the jurisdiction 
of the Circuit Court, by limiting this court’s review of its Judg 
ments in that particular. But t will not argue a point already 
so fully discussed. I have every confidence in the opinion of 
the court upon the point of jurisdiction, and do not allow my- 
self to doubt that the error of a contrary conclusion will be 
fully understood by all who shall read the argument of the 
Chief Justice. 

I have already said that the opinion of the court has my 
unqualified assent. 
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Mr. Justice NELSON. 

[ shall proceed to staté the grounds upon which I have 
arrived at the conclusion, that the judgment of the court below 
should be affirmed. The suit was brought in the court below 
by the plaintiff, for the purpose of asserting his freedom, and 
hat of Harriet, his wife, and two children. 

The defendant plead, in abatement to the suit, that the 
cause of action, if any, accrued to the plaintiff out of the 
jorisdiction of the court, and exclusively within the jurisdic- 
tion of the courts of the State of Missouri; for, that the said 
plaintiff is not a citizen of the State of Missouri, as alleged in 
the declaration, because he is a negro of African descent; his 
ancestors were of pure African blood, and were brought into 
this country and sold as negro slaves. 

To this plea the plaintiff demurred, and the defendant joined 
in demurrer. The court below sustained the demurrer, hold- 
ing that the plea was insufficient in law to abate the suit. 

e defendant then plead over in bar of the action: 

1. The general issue. 2. That the plaintiff was a negro 
slave, the S awful property of the defendant. And 8. That 
Harriet, the wife of said plaintiff, and the two children, were 
the lawful elaves of the said defendant. Issue was taken upon 
these pleas, and the cause went down to trial before the court 
and jury, and an agreed state of facts was presented, upon 
hich the trial proceeded, and resulted in a verdict for the 
defendant, under the instructions of the court. 

The facts agreed upon were substantially as follows: 

That in the year 1834, the plaintiff, Scott, was a negro slave 
of Dr. Emerson, who was a surgeon in the army of the United 
States; and in that year he took the plaintiff from the State 
of Missouri to the military post at Rock Island, in the State of 
Illinois, and held him there as a slave until the month of April 
or May, 1836. At this date, Dr. Emerson removed, with the 

laintiff, from the Rock Island post to the military post at 
Port Snelling, situate on the west bank of the Mississippi 
river, in the ‘Territory of Upper Louisiana, and north of the lat- 
itude thirty-six degrees thirty minutes, and north of the State 
of Missouri. That he held the plaintiff in slavery, at Fort 
Snelling, from the last-mentioned date until the year 1838. 

That in the year 1835, Harriet, mentioned in the declaration, 
was a negro slave of Major Taliaferro, who belonged to the 
amy of the United States; and in that year he took her to 
Fort Snelling, already mentioned, and kept her there as a slave 
until the year 1836, and then sold and delivered her to Dr. 
Emerson, who held her in slavery, at Fort Snelling, until the 
year 1838. That in the year 1836, the plaintiff and Harriet. 
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were married, at Fort Snelling, with the consent of the) 
master. The two children, Eliza and Lizzie, are the fruit of 
this marriage. The first is about ‘fourteen years of d 
was born on board the steamboat Gipsey, north of the Stat, 
of Missouri, and upon the Mississippi river; the other, aboy; 
seven years of age, was born in the State of Missouri, at the 
military post called Jefferson Barracks. 

In 1838, Dr. Emerson removed the plaintiff, Harriet, 
their daughter Eliza, from Fort naling to the State 


an 
Missouri, where they have ever since resid ‘ 


} 


d 


before the commencement of this suit, they were sold by the | 


Doctor to Sandford, the defendant, who has claimed and held 


them as slaves ever since. 


The agreed case also states that the plaintiff reg a ® suit | 


for his freedom, in the Circuit Court of the State of Missouri 
on which a judgment was rendered in his favor; but that, on 
a writ of error from the Supreme Oourt of the State, the 
judgment of the court below was teversed, and the cans 
remanded to the circuit for a new trial 

On closing the testimony in the court below, the counse 
for the plaintiff prayed the court to instruct the jury, upon the 
agreed state of facts, that they ought to find for the plaintiff. 
when the court refused, and instructed them that, upon the 
facts, the law was with the defendant. 

With respeci to the plea in abatement, which went to the 
citizenship of the plaintiff, and his competency to bring 4 suit 
in the Federal courts, the common-law rule of pleading is, that 
upon a judgment against the plea on demurrer, and the 
defendant answer over, and the defendant submits to the 
judgment, and pleads over to the merits, the plea in abate 
ment is deemed to be waived, and is not afterwards to be 
regarded as a part of the record in deciding upon the rights 
of the parties. There is some question, however, whether this 
rule of pleading applies to the peculiar system and jurisdiction 
of the Federal courts. As, in these courts, if the facts ap 
ing on the record show that the Circuit Court had no junsdio 
tion, its judgment will be reversed in the appellate court for 
that cause, and the case remanded with directions to be 
dismissed. 

In the view we have taken of the case, it will not be 
necessary to pass upon this question, and we shall therefore 

roceed at once to an examination of the case upon its merits 
he question upon the merits, in general terms, is, whether or 
not the removal of the plaintiff, who was a slave, with his 
master, from the State of Missouri to the State of Illinois, with 
a view to a temporary residence, and after such residence and 
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gturn to the slave State, such residence in the free State 
works an emancipation. , - 

As appears from an agreed statement of facts, this question 
has been before the highest court of the State of Missouri, and 
4 judgment rendered that this residence in the free State has 
n0 such effect; but, on the contrary, that his original condition 
continued unchanged. 

The court below, the Circuit Court of the United States for 
Missouri, in which this suit was afterwards brought, followed 
the decision of the State court, and rendered a like judgment 

inst the plaintiff. 

The argument against these decisions is, that the laws of IIli- 
nois, forbidding slavery within her territory, had the effect to 
set the slavé free while residing in that State, and to impress 

n him the condition and status of a freeman; and that, by 
force of these laws, this status and condition accompanied him 
on his return to the slave State, and of consequence he could 
not be there held as a slave. 

This question has been examined in the courts of several of 
the slaveholding States, and different opinions expressed and 
conclusions arrived at. We shall hereafter refer to some of 
them, and to the principles upon which oe are founded. 
Our opinion is, that the question is one which belongs to each 
State to decide for itself, either by its Legislature or courts of 
ape and hence, in respect to the case before us, to the 
tate of Missouri—a question exclusively of Missouri law, and 
which, when determined by that State, it is the duty of the 
Federal courts to follow it. In other words, except in cases 
where the power is restrained by the Constitution of the Uni- 
ted States, the law of the State is supreme over the subject of 
slavery within its jurisdiction. 

As a practical illustration of the ee, we may refer to 
the legislation of the free States in abolishing slavery, and pro- 
hibiting its introduction into their territories. Confessedly, 
except as restrained by the Federal Constitution, they exer- 
ised, and rightfully, complete and absolute power over the 
subject. Upon what principle, then, can it be denied to the 
State of Missouri? The power flows from the sovereign char- 
acter of the States of this Union; sovereign, not merely as 
respects the Federal Government—except as they have con- 
sented to its limitation—but sovereign as respects each other. 
Whether, therefore, the State of Tiesctt will recognise or 
give effect to the laws of Illinois within her territories on the 
subject of slavery, is a question for her to determine. Nor is 

acre any constitutional power in this Government that cap 
rightfully control her. 
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Every State or naticn possesses an exclusive sovereignty ang 


jurisdiction within her own territory; and, her laws affect ang | 
bind all property and persons residing within it. It may regu. | 


late the manner and circumstances under which property jg 
held, and the condition, capacity, and state, of. all persong 
therein; and, also, the remedy and modes of administeriy 


justice. And it is equally true, that no State or nation cap | 


affect or bind property out of its territory, or persons not 1. 
siding within it. No State, therefore, can enact laws to o 


rate beyond its own dominions, and, if it attempts to do a0, it 


may be lawfully refused obedience. Such laws can have no 
inherent authority extra-territorially. This is the nece 
result of the independence of distinct and separate sovereign. 
ties. 


Now, it follows from these principles, that whatever torce or _. 


effect the laws of one State or nation may have in the territo. 
ries of another, must depend solely upon the laws and munici. 
pal regulations of the latter, upon its own jurisprudence and 
polity, and upon its own express or tacit consent. 


Judge Story observes, in his Conflict of Laws, (p. 24,) ‘that | 


a State may prohibit the operation of all foreign laws, and the 
= growing out of them, within its territories.” ‘And that 
when its code speaks positively on the subject, it must be 
obeyed by all persons who are within reach of its sovereignty; 
when its customary unwritten or common law speaks diel 
on the subject, it is equally to be obeyed.” 

Nations, from convenience and comity, and from mutual in- 
terest, and a sort of moral necessity to do justice, recognise 
and administer the laws of other countries. But, of the natute, 
extent, and utility, of them, respecting property, or the state 
and condition of persons within her territories, each nation 
judges for itself; and is never bound, even upon the ground 
of comity, to recognise them, if prejudicial to her own interests, 
The recognition is purely from comity, and not from any abso- 
lute or paramount obligation. 

Judge Story again observes, (898,) ‘‘ that the true foundation 
and extent of the obligation of the laws of one nation within 
another is the voluntary consent of the latter, and is inadmis- 
sible when they are contrary to its known interests.” And he 
adds, ‘“‘in the silence of any positive rule affirming or denying 
or restraining the operation of the oe laws, courts 0 
justice presume the tacit adoption of them by their own 
Government, unless they are repugnant to its policy or pret 
dicial to its interests.” (See also 2 Kent Com., p. 457; 18 
Peters, 519, 589.) 

These principles fully establish, that it belongs to the sover 
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gign State of Missouri to detérmine by her laws the question 
of slavery within her jurisdiction, subject only to such limita- 
tions a8 may be found in the Federal Constitution; and, 
further, that the laws of other States of the Confederacy, 
whether enacted by their Legislatures or expounded by their 
courts, can have no operation within her territory, or affect 
rights growing out of her own laws on the subject. This is 
the necessary result of the independent and sovereign character 
of the State. The principle is not peculiar to the State of 
Missouri, but is oy applicable to each State belonging to 
the Confederacy. The laws of each have no extra-territorial 
operation within the jurisdiction of another, except such as 
may be voluntarily conceded by her laws or courts of justice. 
To the extent of such concession upon the rule of comity of 
nations, the foreign law may operate, as it then becomes a part 
of the municipal law of the State. When determined that the 
foreign law shall have effect, the municipal law of the State 
retires, and gives place to the foreign law. 

In view of these principles, let us examine a little more 
closely the doctrine of those who maintain that the law of 
Missouri is not to govern the status and condition of the 
laintiff. They insist that the removal and temporary resi- 
a with his master in Illinois, where slavery is inhibited, 
bad the effect to set him free, and that the same effect is to be 
iven to the law of Illinois, within the State of Missouri, after 
is return. Why was he set free in Illinois? Because the 
law of Missouri, under which he was held as a slave, had no 
operation by its own force extra-territorially ; and the State of 

inois refused to recognise its effect within her limits, upon 
principles of comity, as a state of slavery was inconsistent 
with her laws, and contrary to her policy. But, how is the 
cage different on the return of the plaintiff to the State of 
Missouri? Is she bound to recognise and enforce the law of 
Illinois? For, unless she is, the status and condition of the 
slave upon his return remains the same as originally existed. 
Has the law of Illinois any greater force within the jurisdiction 
of Missouri, than the laws of the latter within that of the 
former? Certainly not. They stand upon an equal footing. 
Neither has any force extra-territorially, except what may be 
voluntarily conceded to them. 

It has been supposed, by the counsel for the plaintiff, that a 
rule laid down by Huberus had some bearing upon this ques- 
tion. Huberus observes that “personal qualities, impressed 
by the laws of any place, surround and accompany the person 
wherever he goes, with this effect: that in every place he en- 
joys aud is subject to the same law which other persons of hie 
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class elsewhere enjoy or are subject to.” e Confl. 
1, tit. 8, sec. 12; 4 Dallas, 375 a 1 Bior Com, Lav a - 
60.) at 

The application sought to be given to the rule was this: that 
as Dred Scott was free while residing in the State of Ilinois 
by the laws of that State, on his return to the State of Mis 
souri he carried with him the personal qualities of freedo 
and that the same effect must be given to his status there gg 
in the former State. But the difficulty in the case is in the 
total misapplication of the rule. 

These personal qualities, to which Huberus refers, are thoge 
impressed upon the individual by the law of the domicil; it jg 
this that the author claims shenile be permitted to accom 
the person into whatever country he might go, and should gn. 
persede the law of the place where he had taken up a tempo. 
— residence. 

ow, as the domicil of Scott was in the State of Missouri 
where he was a slave, and from whence he was taken by his 
master into Illinois for a temporary residence, according to 
the doctrine of Huberus, the law of his domicil would have 


accompanied him, and during his residence there he would | 


remain in the same condition as in the State of Missouri. Ip 
order to have given effect to the rule, as claimed in the . 
ment, it sdnld have been first shown that a domicil had been 
acquired in the free State, which cannot be pretended upon 
the agreed facts in the case. But the true answer to the doe. 
trine of Huberus is, that the rule, in any aspect in which it 
may be viewed, has no bearing upon either side of the ques. 
tion before us, even if conceded to the extent laid down by the 
author; for he admits that foreign Governments give effect to 
these laws of the domicil no further than they are consistent 
with their own laws, and not prejudicial to their own subjects; 
in other words, their force and effect depend upon the law of 


comity of the foreign Government. We should add, also, that | 


this general rule of Huberus, referred to, has not been admit 
ted in the practice of nations, nor is it sanctioned by the most 
lo. jurists of international law. (Story Con., sec. 91, 96, 
108, 104; 2 Kent. Com., p. 457, 458; 1 Burge Con. Lawes, pp. 
12, 127. 

We Haws now to the decision of this court in the case of 
Strader et al. v. Graham, (10 How., p. 2.) The case came up 
from the Court of Appeals, in the State of Kentucky. The 
question in the case was, whether certain slaves of Graham, a 
resident of Kentucky, who had been employed temporarily at 
several places in the State of Ohio, with their master’s consent, 
and had returned to Kentucky into his service, had thereby 


, lib, 
. 59, 


that 
Nis, 
Mis 
dom, 
re ag 
1 the 


those 
it is 
‘pany 
8u- 
mpo- 


ouri, 
vy his 
ng to 

have 
vould 
b 


argu. 


been 
upon 
des 
ich it 
ques- 
oy the 
ect to 
istent 
jects; 
aw of 
), that 
vdmit- 
> most 
1, 96, 
8, pp. 


ase of 
me up 

The 
1am, & 
rily at 
ynsent, 
hereby 


CIVIL RIGHTS—1959 1793 


become entitled to their freedom. The Court of Appeals held 
that they had not. The case was brought to this court under 
the twenty-fifth section of the judiciary act. This court held 
that it had no jurisdiction, for the reason, tre was one 
that belonged exclusively to the State of Kentucky. The 
Chief Justice, in delivering the opinion of the court, observed 
that ‘every State has an undoubted right to determine the 
satus or domestic and social condition of the persons domi- 
ciled within its territcry, except in so far as the powers of the 
States in this respect are restrained, or duties and obligations 
imposed upon them, by the Constitution of the United States. 
There is nothing in the Constitution of the United States, he 
observes, that can in any degree control the law of Kentucky 
upon this subject. And the condition of the negroes, there- 
fore, a8 to freedom or slavery, after their return, depended 
altogether upon the laws of that State, and could not be influ- 
enced by the laws of Ohio. It was exclusively in the power 
of Kentucky to determine, for herself, whether their employ- 
mept in another State should or should not make them free 
on their return.” 

It has been supposed, in the argument on thie part of the 
laintiff, that the eighth section of the act of Congress passed 
March 6, 1820, (3 St. at Large, p. 544,) which prohibited slavery 
north of thirty-six degrees thirty miutes, within which the 
plaintiff and his wife temporarily resided at Fort Snelling, 
possessed some superior virtue and effect, extra-territorially, 
and within the State of Missouri, beyond that of the laws of 
Illinois, or those of Ohio in the case of Strader et al. v. Gra- 
hm. A similar ground was taken and urged upon the court 


| inthe case just mentioned, under the ordinance of 1787, whieb 


was enacted during the time of the Confederation, and re- 
enacted by Congress after the adoption of the Constitution, 


| with some amendments adapting it to the new Government. 


(1 8t. at Large, p. 50.) 

In answer to this ground, the Chief Justice, in delivering 
the opinion of the court, observed: “The argument assumes 
that the six articles which that ordinance declares to be per- 
petual, are still in force in the States since formed within the 
territory, and admitted into the Union. If this proposition 
could be inaintained, it would not alter the question; for the 
regulations of Congress, under the old Contederation or the 
present Constitution, for the government of a particular Terri- 
tory, could have no force beyond its limits. It certainly could 
not restrict the power of the States, within their respective 
territories, nor in any manner interfere with their laws and 
mstitutions, nor give this court control over them. 
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‘“‘The ordinance in question, he observes, if still in fo 
could have no more operation than the laws of Ohio in the 
State of Kentucky, and could not influence the decision upoy 
the rights of the master or the slaves in that State.” 

This view, thus authoritatively declared, furnishes a conglp. 
sive answer to the distinction attempted to be set up betweep 
the extra-territorial effect of a State law and the act of Congregs 
in question. 

It must be admitted that Congress possesses no power to 
regulate or abolish slavery within the States; and that, if this 
act had attempted any such legislation, it would have been, 
nullity. And yet the argument here, if there be any force jp 
it, leads to the result, that effect may be given to such legisl,. 
tion; for it is only by giving the act of Congress operation 
within the State of Missouri, that it can have any effect upon 
the question between the parties. Having no such effect di. 


rectly, it will be difficult to maintain, upon any consistent | 


reasoning, that it can be made to operate indirectly upon the 
subject. 

The argument, we think, in any aspect in which it may be 
viewed, is utterly destitute of support upon any principles of 


constitutional law, as, according to that, Congress has no pow. | 
er whatever over the subject of slavery within the State; and 


is also subversive of the established doctrine of international 
jurisprudence, as, according to that, it is an axiom that the 
laws of one Government have no force within the limits of 
another, or extra-territorially, except from the consent of the 
latter. 

It is perhaps not unfit to notice, in this connection, that many 
of the most eminent statesmen and jurists of the country enter. 
tain the opinion that this provision of the act of Congress, even 
within the territory to which it relates, was not authorized by 
any power under the Constitution. The doctrine here con- 
tended for, not only upholds its validity in the territory, but 
claims for it effect beyond and within the limits of a sovereign 
State—an: effect, us insisted, that displaces the laws of the 
State, and substitutes its own provisions in their place. 

The consequences of any such construction are apparent, 
If Congress possesses the power, under the Constitution, to 
abolish slavery in a Territory, it must necessarily possess the 
like power to establish it. It cannot be a one-sided power, as 
may suit the convenience or particular views of the advocates. 
It. is a power, if it exists at all, over the whole subject; and 
then, upon the process of reasoning which seeks to extend its 
influence beyond the Territory, and within the limits of a State, 
if Congress should establish, instead of abolish, slavery, we do 
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sot see but that, if a slave should be removed from the Terri- 
tory into a free State, his status would accompany him, and 
gntinue, notwithstanding its laws against slavery. The laws 
of the free State, according to the argument, would be displa- 
eed, and the act of Congress, in its effect, be substituted in 
their place. We do not see how this conclusion could be 
svoided, if the construction against which we are oe 
should prevail. We are satisfied, however, it is unsound, an 
that the true answer to it is, that even conceding, for the pur- 
gs of the argument, that this provision of the act of Con- 
is valid within the Territory for which it was enacted, it 
can have no operation or effect beyond its limits, or within the 
iyrisdiction of a State. It can neither displace its laws, nor 
change the status or condition of its inhabitants. 

Our conclusion, therefore, is, upon this branch of the case, 
that the question involved is one depending solely upon the 
law of Missouri, and that the Federal court sitting in the State, 
and trying the case before us, was bound to follow it. 

The remaining question for consideration is, What is the 
law of the State of Missouri on this subject? And it would 
yea sufficient answer to refer to the judgment of the highest 
court of the State in the very case, were it not due to that 
tribunal to state somewhat at large the course of decision and 
the principles involved, on account of some diversity of opinion 
in the cases. As we have already stated, this case was 
originally brought in the Cireuit Court of the State, which 
resulted in a judgment for the plaintiff. The case was carried 
w to the Supreme Court for revision. That court reversed 
the judgment below, and remanded the cause to the circuit, 
fora new trial. In that state of the proceeding, a new suit 
vas brought by the plaintiff in the Circuit Court of the United 
States, and tried upon the issues and agreed case before us, 
and a verdict and judgment for the defendant, that court 
fllowing the decision of the Supreme Court of the State. 
The judgment of the Supreme Court is reported in the 15 
Misso. R., p. 576. The court placed the decision upon the 
temporary residence of the master with the slaves in the State 
and Territory to which they removed, and their return to the 
lave State; and upon the principles of international law, that 
foreign laws have no extra-territorial force, except such as the 
State within whicl: they are sought to be enforced may see fit 
toextend to them, upon the doctrine of comity of nations. 

This is the substance of the grounds of the decision. 

The same question has been twice before that court since, 


- ud the same judgment given, (15 Misso. R., 595; 17 Ib., 434.) 


tmust be admitted, therefore, as the settled law of the State, 
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and, according to the decision in the case of Strader et al.» | 


Graham, is conclusive of the case in this court. 

It is said, however, that the previous cases and course of 
decision in the State of Missouri on this subject were different, 
and that the courts had held the slave to be free on his return 
from a temporary residence in the free State. We do not gee 
were this to be admitted, that the circumstance would show 
that the settled course of decision, at the time this case wag 
tried in the court below, was not to be considered the law of 
the State. Certainly, it must be, unless the first decision of g 

rinciple of law by a State court is to be permanent and 
irrevocable. The idea seems to be, that the courts of a State 
are not to change their opinions, or, if they do, the first 
decision is to be regarded by this court as the law of the State, 
It is certain, if this be so, in the case before us, it is an 
exception to the rule governing this court in all other cases, 
But what court has not changed its opinions? What judge 
has not changed his? 

Waiving, however, this view, and turning to the decisions 
of the courts of Missouri, it will be found that there is no 
discrepancy between the earlier and the present cases upon 


this subject. There are some eight of them reported previous | 


to the decision in the case before us, which was decided in 
1852. The last of the earlier cases was decided in 1836. In 
each one of these, with two exceptions, the master or mistreas 
removed into the free State with the slave, with a view toa 

ermanent residence—in other words, to make that his or her 

omicil. And in several of the cases, this removal and 
permanent residence were relied on, as the ground of the 
decision in favor of the plaintiff. All these cases, therefore, 
are not necessarily in conflict with the decision in the case 
before us, but consistent with it. In one of the two excepted 
cases, the master had hired the slave in the State of Illinois 
from 1817 to 1825. In the other, the master was an officer in 
the army, and removed with his slave to the military post of 
Fort Snelling, and at Prairie du Chien, in Michigan, tempore 
rily, while acting under the orders of his Government. Itis 
conceded the decision in this case was departed from in the 
case before us, and in those that have followed it. But it is 
to be observed that these subsequent cases are in conformity 
with those in all the slave States bordering on the free—in 
Kentucky, (2 Marsh., 476; 5 B. Munroe, 176; 9 Ib., 565)— 
in Virginia, (1 Rand., 15; 1 Leigh, 172; 10 Grattan, 495)—in 
Maryland, (4 Harris and McHenry, 295, 322, 325.) In con 
tormity, also, with the law of England on this subject, Ex - 
Grace, (2 Hagg. Adm., R., 94,) and with the opinions of the 
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most eminent jurists of the country. (Story’s Confl., 896 a; 
9 Kent Com., 258 n.; 18 Pick., 193, Chief Justice Shaw. See 
Corresp. between Lord Stowell and Judge Story, 1 vol. Life 
of Story, p. 552, 558.) 

Lord Stowell, in communicating his opinion in the case of 
the slave Grace to Judge Story, states, in his letter, what the 
uestion was before him, namely: ‘‘ Whether the emancipation 
ofa slave brought to England insured a complete emancipation 
tohim on his return to his own country, or whether it only 
operated as & ogy, ones of slavery in England, and his 
onginal character devolved on him again upon his return.”’ 
He observed, “the question had never been examined since 
an end was put to slavery fifty years ago,” having reference 
to the decision of Lord Mansfeld in the case of Somersett; 
but the practice, he observed, ‘‘has regularly been, that on his 
return to his own country, the slave resumed his original 
character of slave.’’ And so Lord Stowell held in the case. 

Judge Story, in his letter in reply, observes: “‘I have read with 

eat attention your judgment in the slave case, &. Upon 

e fullest consideration which I have been able to give the 
subject, I entirely concur in your views. If I had been called 
upon to pronounce a judgment in a like case, I should have 
certainly arrived at the same result.” Again he observes: “In 
my native State, (Massachusetts,) the state of slavery is not 
recognised as legal; and yet, if a slave should come hither, 
and afterwards return to his own home, we should certainly 
think that the local law attached upon him, and that his ser- 
vile character would be redintegrated.” 

We may remark, in this connection, that the case before the 
Maryland court, already referred to, and which was decided in 
1199, presented the same question as that before Lord Stowell, 
and received a similar decision. This was nearly thirty years 
before the decision in that case, which was in 1828. The Gourt 
of Appeals observed, in deciding the Maryland case, that 
“however the laws of Great Britain in such instances, opera- 
ting upon such persons there, might interfere so as to prevent 
the exercise of certain acts by the masters, not permitted, as in 
the case of Somersett, yet, upon the bringing Ann Joice into 
this State, (then the province of Maryland,) the relation of 
master and slave continued in its extent, as authorized by the 
laws of this State.’’ And Luther Martin, one of the counsel 
in that case, stated, on the argument, that the question had 
been previously decided the same way in the case of slaves re- 
turning from a residence in Pennsylvania, where they had be- 
come free under her laws. 

The State of Louisiana, whose courts had gone further i» 
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holding the slave free on his return from a residence in 
tree State than the courts of her sister States, has settled th 
ni “A an act : ae Legislature, in conformity with the 
aw of the court of Missouri in the case before 

oan fore us. (Sess, Law, 

The case before Lord Stowell presented much stro 
tures for giving effect to the law bf England in the cont aa 
slave Grace than exists in the cases that have arisen in this 
country, for in that case the slave returned to a colony of Ep : 
land over which the Imperial Government exercised suprens 
authority. Yet, on the return of the slave to the colony, from 
a temporary residence in England, he held that the original 
condition of the slave attached. The question presented jp 
cases arising here is as to the effect and operation to be given 
to the laws of a foreign State, on the return of the slave withip 
an independent sovereignty. 

Upon the whole, it must be admitted that the current of ay. 
thority, both in England and in this country, is in accordance 
with the law as declared by the courts of Missouri in the cage 
before us, and we think the court below was not only right, 
but bound to follow it. 

Some question has been made as to the character of the regi- 
dence in this case in the free State. But we regard the fact, 
as set forth in the agreed case as decisive. The removal of Dr, 
Emerson from Missouri to the military posts was in the dis. 
charge of his duties as ——" in the army, and under the 
orders of his Government. e was liable at any moment to 
be recalled, as he was in 1838, and ordered to another post. 
The same is also true as,it respects Major Taliaferro. In such 
a case, the officer goes to his post for a temporary purpose, to 
remain there for an uncertain time, and not for the purpose of 
fixing his permanent abode. The question we think too plain 
to require argument. The case of the Attorney General ». 
Napier, (6 Welsh, Hurtst. and Gordon Exch. Rep., 217,) illus. 
trates and applies the principle in the case of an officer of the 
English army. 

k question has been alluded to, on the argument, namely: 
the right of the master with his slave of transit into or through 
a free State, on business or commercial pursuits, or in the ex- 
ercise of a Federal right, or the discharge of a Federal duty, 
being a citizen of the United States, which is not before us. 
This question depends upon different considerations and prin- 
ciples from the one in hand, and turns upon the rights and 
privileges secured to a common citizen of the republic under 
the Constitution of the United States. When that question 
arises, we shall be prepared to decide it. 
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Our conclusion is, that the judgment of the court below 
should be affirmed. 


Mr. Justice GRIER. 

I concur in the opinion delivered by Mr. Justice Nelson on 
the questions discussed by him. 

[also concur with the opinion of the court as delivered b 
the Chief Justice, that the act of Congress of 6th March, 1820, 
js unconstitutional and void: and that, assuming the facts as 
stated in the opinion, the plaintiff cannot sue as a citizen of 
Missouri in the courts of the United States. But, that the 
record shows a prima facie case of jurisdiction, requiring the 
court to decide all the questions properly arising in it; and as 
the decision of the pleas in bar shows that the plaintiff is a 
slave, and therefore not entitled to sue in a court of the Uni- 
ted States, the form of the judgment is of little importance; 
for, whether the judgment hy affirmed or dismissed for want 
of jurisdiction, it is justified by the decision of the court, and 
is the same in effect between the parties to the suit. 


Mr. Justice DANIEL. 

It may with truth be affirmed, that since the establishment 
of the several communities now constituting the States of this 
Confederacy, there never has been submitted to any tribunal 
within its limits questions surpassing in imnportance those now 
claiming the consideration of this court. Indeed it is difficult 
to imagine, in connection with the systems of polity peculiar 
to the United States, a conjuncture of graver import than that 
must be, within which it is aimed to comprise, and to control, 
not only the faculties and practical operation appropriate to 
the American Confederacy as such, but also the rights and 
powers of its separate aid indapeanent members, with refer- 
ence alike to their internal and domestic authority and inter- 
ests, and the relations they sustain to their confederates. 

To my mind it is evident, that nothing less than the ambi- 
tious and far-reaching pretension to compass these objects of 
vital concern, is either directly essayed or necessarily implied 
in the positions attempted in the argument for the plaintiff in 
error. 

How far these positions have any foundation in the nature 
of the rights and relations of separate, equal, and independent. 
Governments, or in the provisions of our own Federal compact, 
or the laws enacted ae and in pursuance of the authority 
of that compact, will be presently investigated. 

In order correctly to comprehend the tendency and force of 
those positions, it is proper here succinctly to advert to the 
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facts upon which the questions of law propounded in the argu. 
ment have arisen. 

This was an action of trespass vi et armis, instituted in the 
Circuit Court of the United States for the district of Missouri, 
in the name of the plaintiff in error, a negro held as a slave for 
the recovery of freedom for himself, his wife, and two children 
also negroes. : 

To the declaration in this case the defendant below, who ig 
also the defendant in error, pleaded in abatement that the 
court could not take cognizance of the cause, because the 
plaintiff was not a citizen of the State of Missouri, as averred 
in the declaration, but was a negro of African descent, and that 
his ancestors were of pure African blood, and were brought 
into this country and sold as negro slaves; and hence it follow. 
ed, from the second section of the third article of the Const). 
tution, which creates the judicial power of the United Stateg 
with respect to controversies between citizens of different 
States, that the Circuit Court could not take cognizance of the 
action. 

To this plea in abatement, a demurrer having been inter. 
posed on behalf of the plaintiff, it was sustained by the court, 
After the decision sustaining the demurrer, the defendant, in 
pursuance of a previous agreement between counsel, and with 
the leave of the court, pleaded in bar of the action: 1st, not 
guilty ; 2dly, that the plaintiff was a negro slave, the lawful proper 
of the defendant, and as such the defendant gently laid his hand 
upon him, and thereby had only restrained him, as the defendant had 
a right to do; 3dly, that with respect to the wife and daughters of the 
plaintiff, in the second and third counts of the declaration 
the defendant had, as to them, only acted in the same manner, and 
in virtue of the same legal right. 

Issues having been joined upon the above pleas in bar, the 
following statement, comprising all the evidence in the cause, 
was agreed upon and signed by the counsel of the respective 
parties, viz: 

“In the year 1834, the plaintiff was a negro slave belonging 
to Doctor thassenen, who was a surgeon in the army of the Tur 
ted States. In that year, 1834, said Dr. Emerson took the 
plaintiff from the State of Missouri to the military post at 
Rock Island, in the State of Illinois, and held him there asa 
slave until the month of April or May, 1836. At the time last 
mentioned, said Dr. Emerson removed the plaintiff from said 
military post at Rock Island to the military post at Fort Snel- 
ling, situate on the west bank of the Mississippi river, in the 
Territory known as Upper Louisiana, acazaedl by the United 
States of France, and situate north of the latitude of thirty-six 
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s thirty minutes north, and north of the State of Mis- 
gouri. Said Dr. Emerson held the plaintiff in slavery at said 
Fort Snelling, from said last-mentioned date until the year 
1838. 

“In the year 1885, Harriet, who is named in the second 
eount of the plaintiff’s declaration, was the negro slave of 
Major Taliaferro, who belonged to the army of the United 
States. In that year, 1835, said Major Taliaferro took said 
Harriet to said Fort Snelling, a military post situated as herein- 
before stated, and kept her there as a slave until the year 1836, 
and then sold and delivered her as a slave at said Fort Snel- 
ling unto the said Dr. Emerson, hereinbefore named. Said 
Dr. Emerson held said Harriet in slavery at said Fort Snelling 
until the year 1838. 

“In the year 1836, the plaintiff and said Harriet, at said 
Fort Snelling, with the consent of said Dr. Emerson, who then 
claimed to be their master and owner, intermarried, and took 
each other for husband and wife. Eliza and Lizzie, named in 
the third count of the plaintiff’s declaration, are the fruit of 
that marriage. Eliza is about fourteen years old, and was born 
on board the steamboat Gipsey, north of the north line of the 
State of Missouri, and upon the river Mississippi. Lizzie is 
about seven years old, and was born in the State of Missouri, 
at a military post called Jefferson barracks. 

“In the year 1838, said Dr. Emerson removed the plaintiff 
and said Harriet, and their said daughter Eliza, from said Fort 
Snelling to the State of Missouri, where they have ever since 
resided. 

“Before the commencement of this suit, said Dr. Emerson 
sold and conveyed the plaintiff, said Harriet, Eliza, and Lizzie, 
to the defendant, as slaves, and the defendant has ever since 
claimed to hold them and each of them as slaves. 

“At the times mentioned in the plaintiff’s declaration, the 
defendant, claiming to be owner as aforesaid, laid his hands 
upon said plaintift, Harriet, Eliza, and Lizzie, and imprisoned 
them, doing in this respect, however, no more than what 
he might lawfully do if they were of right his slaves at such 
times. 

“Further proof may be given on the trial for either party. 

“R. M. Frevp, for Plaintiff. 
“H. A. Garuann, for Defendant. 


“It is agreed that Dred Scott brought suit for his freedom 
in the Circuit Court of St. Louis county; that there was a ver- 
dict and judgment in his favor; that on a writ of error to the 
Supreme Court, the judgment below was reversed, and the 
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cause remanded to the Circuit Court, where it has been cop. 
tinued to await the decision of this case. 
“FIELD, for Plaintiff. 
“GARLAND, for Defendant,” 


Upon the aforegoing agreed facts, the plaintiff prayed the 
court to instruct the jury that they ought to find for the plain. 
tiff, and upon thie refusal of the instruction thus prayed for 
the plaintiff excepted to the court’s opinion. The court then, 
upon the prayer of the defendant, instructed the jury, that 
upon the facts of this case agreed as above, the law was with 
the defendant. To this opinion, also, the plaintiff’s counge] 
excepted, as he did to the opinion of the court denying to the 
plaintiff a new trial after the verdict of the jury in favor of the 
defendant. 

The question first in order presented by the record in this 


cause, is that which arises upon the plea in abatement, and the ’ 


demurrer to that plea; and upon this question it is my opin- 
ion that the demurrer should have been overruled, and the plea 
sustained. 

On behalf of the plaintiff it has been urged, that by the pleas 
interposed in bar of a recovery in the court below, (which pleas 
both in fact and in law are essentially the same with the ob. 
jections averred in abatement,) the defence in abatement has 

een displaced or waived; that it could therefore no longer be 
relied on in the Circuit Court, and cannot claim the consider. 
ation of this court in reviewing this cause. This position is 
regarded as wholly untenable. On the contrary, it would seem 
to foliow conclusively from the peculiar character of the courts 
of the United States, as organized under the Constitution and 
the statutes, and as defined by numerous and unvarying adju- 
dications from this bench, that there is not one of those courts 
whose jurisdiction and powers can be deduced from mere cus- 
tom or tradition; not one, whose jurisdiction and power must 
not be traced palpably to, and invested exclusively Ly, the 
Constitution and statutes of the United States; not one that 
is not bound, therefore, at all times, and at all stages of its pro- 
ceedings, to look to and to regard the special and declared 
extent and bounds of its commission and authority. There is 
no such tribunal of the United States as a court of general 
jurisdiction, in the sense in which that phrase is applied to the 
superior courts under the common law; and even with 
respect to the courts existing under that system, it is a well- 
settled principle, that consent can never give jurisdiction. 

The principles above stated, and the consequences regularly 
deducible from them, have, as already remarked, been repeat 
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edly and unvaryingly propounded from this bench. Beginnin 
with the earliest decisions of this court, we have the cases o 
Bingham v. Cabot et al., (3 Dallas, 382;) Turner v. Eurille, 
4 Dallas, 7;) Abercrombie v. Dupuis et al., (1 Cranch, 343;) 

ood v. Wagnon, (2 Cranch, 9;) The United States v. The 
brig Union et al., (4 Cranch, 216;) Sullivan v. The Fulton 
Steamboat Company, (6 Wheaton, 450;) Mollan et al. »v. 
Torrence, (9 Wheaton, 537;) Brown v. Keene, (8 Peters, 112,) 
and Jackson v. Ashton, (8 Peters, 148;) ruling, in uniform 
and unvroken current, the doctrine that it is essential to the 
jurisdiction of the courts of the United States, that the facts 
upon which it is founded should appear upon the record. 
Nay, to such an extent and so inflexibly has this requisite to 
the jurisdiction been enforced, that in the case of Capron »v. 
Van Noorden, (2 Cranch, 126,) it is declared, that the plaintiff 
in this court may assign for error his own omission in the 
leadings in the court below, where they go tuo the jurisdiction. 

his doctrine has been, if possible, more strikingly illustrated 
in a later decision, the case of The State of Rhode Island ». 
The State of Massachusetts, in the 12th of Peters. 

In this case, on page 718 of the volume, this court, with 
reference to a motion to dismiss the cause for want of jurisdiction, 
have said: ‘“‘ However late this objection has been made, or may be 
made, in any cause in an inferior or appellate court of the United 
States, it must be considered and decided before any court can 
move one farther step in the cause, as any movement is 
necessarily to exercise the jurisdiction. Jurisdiction is the 

ower to Gens and determine the subject-matter in controversy 

etween the parties to a suit; to adjudicate or exercise any 
judicial power over them. The question is, whether on the 
case before the court their action 1s judicial or extra-judicial ; 
with or without the authority of law to render a judgment or 
decree upon the rights of the litigant parties. A motion to dis- 
miss a cause pending in the courts of the United States, is not 
analogous to a plea to the jurisdiction of a court of common 
law or equity in England; there, the superior courts have a 
general jurisdiction over all persons within the realm, and all] 
causes of action between them. It depends on the subject- 
matter, whether the jurisdiction shall be exercised by a court 
of law or equity; but that court to which it appropriately 
belongs can act judicially upon the party and the subject of 
the suit, unless it shall be made apparent to the court that the 
judicial determination of the case has been withdrawn from 
the court of general jurisdiction to an inferior and limited one. 
It is a necessary presumption that the court of general 
jurisdiction can act upon the given case, when nothing to the 
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contrary appears; hence has arisen the rule that the p 
— an exemption from its process must set out th 
reason by a special plea in abatement, and show that site 
inferior court of law or equity has the exclusive cognizance r 
the case, otherwise the superior court must proceed in virty 
of its general jurisdiction. A motion to dismiss, therefore 
cannot be entertained, as it does not disclose a case of 
exception; and if a plea in abatement is put in, it must no 
only make out the exception, but point to the particular coy 
to which the case belongs. There are other classes of cage 
where the objection to the jurisdiction is of a different na 
as on a bill in chancery, that the subject-matter is cognizabk 
only by the King in Council, or that the parties defenday 
cannot be brought before any municipal court on account of 
their sovereign character or the nature of the controversy; q 
to the very common cases which present the question, whethe 
the cause belong to a court of law or equity. ‘To such case 
a plea in abatement would not be applicable, because the 
plaintiff could not sue in an inferior court. The objectio, 
goes to a denial of any jurisdiction of a municipal court in the 
one class of cases, and to the jurisdiction of any court of 
equity or of law in the other, on which last the court decide 
according to its discretion. 


“An objection to jurisdiction on the ground of exemption 
j 


from the process of the court in which the suit is brought, o 


ture, 


the manner in which a defendant is brought into it, is waived | 


by appearance and pleading to issue; but when the objection 
goes to the power of the court over the parties or the subjec- 
matter, the defendant need not, for he cannot, give the plaintif 
a better writ. Where an inferior court can have no jurisdiction 
of a case of law or equity, the ground of objection is not taken 
by plea in abatement, as an exception of the given case from 
the otherwise general jurisdiction of the court; appearance 
does not cure the defect of judicial power, and it may be relied 
on by plea, answer, demurrer, or at the trial or hearing. Ass 
denial of jurisdiction over the subject-matter otf a suit between 


parties within the realm, over which and whom the court ha} 


power to act, cannot be successful in an English court of ger 
eral jurisdiction, a motion like the present could not be sus 
tained consistently with the principles of its constitution 
But as this court i3 one of limited and special original jurisdiction, it 
action must be confined to the particular cases, controversits 
and parties, over which the Constitution and laws have author 
ized it to act; any proceeding without the limits prescribed 
eoram non judice, and its action a nullity. And whether th 
want or excess of power is objected by a party, or is apparetl 
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to the court, it must surcease its action or proceed extra-judi- 
cially.” ; . 
In the constructing of pleadings either in abatement or in 
bar, every fact or position constituting a portion of the public 
law, or of known or general history, is necessarily implied. 
Such fact or position need not be specially averred and set 
forth; it is what the world at large and every individual are 
presumed to know—nay, are bound to know and to be gov- 


If, ia the other hand, there exist facts or circumstances by 
which a particular case would be withdrawn or exempted from 
the influence of public law or necessary historical knowledge, 
such facts and circumstances form an exception to the general 

rinciple, and these must be specially set forth and established 
f those who would avail themselves of such exception. 

Now, the following are truths which a knowledge of the 
history of the world, and particularly of that of our own coun- 
try, compels us to know—that the African negro race never 
have been acknowledged as ae to the family of nations; 
that as amongst them there never has been known or recog- 
nised by the inhabitants of other countries anything partaking 
of the character of nationality, or civil or political polity; that 
this race has been by all the nations of Europe regarded as 
subjects of capture or purchase; as subjects of commerce or 
traffic; and that the introduction of that race into every section 
of this country was not as members of civil or political society, 
but as slaves, as property in the strictest sense of the term. 

In the plea in abatement, the character or capacity of citizen 
on the part of the plaintiff is denied; and the causes which 
show the absence of that character or capacity are set forth by 
averment. The verity of those causes, according to the settled 
rules of pleading, being admitted by the demurrer, it only re- 
mained for the Circuit Court to decide upon their legal suffi- 
ciency to abate the plaintiff’s action. And it now becomes 
the province of this court to determine whether the plaintiff 
below, (and in error here,) admitted to be a negro of African 
descent, whose ancestors were of pure African blood, and were 
brought into this country and sold as negro slaves—such bein 
his status, and such the circumstances surrounding his posi- 
tion—whether he can, by correct legal induction from that 
satus and those circumstances, be clothed with the character 
and capacities of a citizen of the State of Missouri? 

It may be assumed as a postulate, that to a slave, as such, 
there appertains and can appertain no relation, civil or politi- 
cal, with the State or the Government. He is himself strictly 
property, to be used in subserviency to the interests, the con. 
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venience, or the will, of his owner; and to suppose, with reg 

to the former, the existence of any privilege or discretion, 
of any obligation to others incompatible with the magisterig] 
rights just defined, would be by implication, if not directly to 
deny the relation of master and slave, since none can Poseegg 
and enjoy, as his own, that which another has a paramount 
right and power to withhold. Hence it follows, necessarily 
that a slave, the peculium or property of a master, and possesg. 
ing within himself no civil nor political rights or capacities 
cannot be a cITIZEN. For who, it may be asked, is a citizen? 


What do the character and status of citizen import? Withont | 


fear of contradiction, it does not import the condition of bein 
private property, the subject of individual power and ownep. 
ship. Upon a principle of etymology alone, the term citi 
as derived from civitas, conveys the ideas of connection op 
identification with the State or Government, and a participa. 
tion of its functions. But beyond this, there is not, it is ” 
lieved, to be found, in the theories of writers on Government, 
or in any actual experiment heretofore tried, an exposition of 
the term citizen, which has not been understood as conferriy 
the actual possession and enjoyment, or the perfect right a 
acquisition and enjoyment, of an entire equality of privileges, 
civil and political. 

Thus Vattel, in the preliminary chapter to his Treatise on 
the Law of Nations, says: ‘Nations or States are bodies poli. 
tic; societies of men united together for the purpose of pm. 
moting their mutual safety and advantage, by the joint efforts 
of their mutual strength. Such a society has her affairs and 
her interests; she deliberates and takes resolutions in common; 
thus becoming a moral person, who possesses an understand. 
ing and a will peculiar to herself.”” Agumm, in the first chap. 
ter of the first book of the Treatise just quoted, the same 
writer, after repeating his definition of a State, proceeds to 
remark, that, ‘‘from the very design that induces a number 
of men to form a society, which has its common interests and 
which is to act in concert, it is necessary that there should be 
established a public authority, to order and direct what is to 


be done by each, in relation to the end of the association. | 


This political authority is the sovereignty.” Again this writer 
remarks: ‘“‘The authority of all over each member essentially 
belongs to the body politic or the State.” 

By this same writer it is also said: “The citizens are tne 
members of the civil society; bound to this society by certain 
duties, and subject to its authority; they lly participate m 
its advantages. The natives, or natural-born citizens, at 
those born in the country, of parents who are citizens. Ass 
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ciety cannot perpetuate itself otherwise than by the children 
of the citizens, those children naturally follow the condition 
of their parents, and succeed to all their rights.” Again: “I 

, to be of the country, it is necessary to be born of a person 
who is a citizen; for if he be born there of a foreigner, it will 
be only the place of his birth, and not his country. The inhab- 
tanta, as distinguished from citizens, are foreigners who are 
permitted to settle and stay in the country.” (Vattel, Book 1, 
cap. 19, p. 101.) 

rom the views here expressed, and they seem to be unex- 
eeptionable, it must follow, that with the slave, with one devoid 
of rights or capacities, civil or political, there could be no pact; 
that one thus situated could be no party to, or actor in, the 
association of those possessing free will, power, discretion. 
He could form no part of the’ design, no constituent ingredient 
or portion of a society based upon common, that is, upon equal 
interests and powers. He could not at the same time be the 
sovereign and the slave. 

But it has been insisted, in argument, that the emancipation 
ofa slave, effected either by the direct act and assent of the 
master, Or by causes operating in contravention of his will, 
produces a change in the status or capacities of the slave, such 
a8 will transform him from a mere subject of property, into a 
being possessing a social, civil, and political equality with a 
citizen. In other words, will make him a citizen of the State 
within which he was, previously to his emancipation, a slave. 

It is difficult to conceive by what magic the mere surcease or 
renunciation of an interest in a subject of property, by an indi- 
vidual possessing that interest, can alter the essential character 
of that property with respect to persons or communities un- 
connected with such renunciation. Can it be pretended that 
an individual in any State, by his single act, though volun- 
tarily or designedly performed, yet without the co-operation 
or warrant of the Government, perhaps in opposition to its 

licy or its guaranties, can create a citizen of that State? 

uch more emphatically may it be asked, how such a result 
could be accomplished by means wholly extraneous, and en- 
tirely foreign to the Government of the State? The argument 
thus urged must lead to these extraordinary conclusions. It 
is regarded at once as wholly untenable, and as unsustained 
by the direct authority or by the analogies of history. 

The institution of slavery, as it exists and has existed from 
the period of its introduction into the United States, though 
more humane and mitigated in character than was the same 
institution, either under the republic or the empire of Rome, 
bears, both in its tenure and in the simplicity incident to the 








1808 CIVIL RIGHTS—1959 


mode of its exercise, a closer resemblance to Roman gley 
than it does to the condition of villanage, as it formerly ex; 
in England. Connected with the latter, there were eculian. 
ties, from custom or positive regulation, which varied it materi, 
ally from the slavery of the ey or from slavery at ap 
period within the United States. ) 

But with regard to slavery amongst the Romans, it is by ny 
means true that emancipation, either during the republic or 
the empire, conferred, by the act itself, or implied, the status 
the rights of citizenship. 


The proud title of Roman citizen, with the immunities and | 


rights incident thereto, and as contradistinguished alike fron 
the condition of conquered subjects or of the lower €8 of 
native domestic residents, was maintained throughont the dp. 
ration of the republic, and until a late period of the easten 
empire, and at last was in effect dentroyel less by an elevation 


of the inferior classes than by the degradation of the free, and ) 


the previous possessors of rights. and immunities civil an 
political, to the indiscriminate abasement incident to absolut 
and simple despotism. 

By the learned and elegant historian of the Decline and Fy] 
of the Roman Empire, we are told that “In the decline of th 
Roman ene the proud distinctions of the republic wer 
gradually abolished; and the reason or instinct of Justinig 


completed the simple form of an absolute monarchy. Th | 


emperor could not eradicdte the popular reverence whid 
always waits on the possession of hereditary wealth or th 
memory of famous ancestors. He deli send to honor with 
titles and emoluments his generals, magistrates, and senaton, 
and his precarious indulgence communicated some rays of 


their Flory to their wives and children. But in the eye of th | 


law all Roman citizens were equal, and all subjects of the em 
pire were citizens of Rome. That inestimable character wu 

to an obsolete and empty name. The voice of: 
Roman could no longer enact his laws, or create the annual 
ministers of his powers; his constitutional rights might have 


checked the arbitrary will of a master; and the bold adver | 


turer from Germany or Arabia was admitted with equal favor 
to the civil and military command which the citizen alone hai 
been once entitled to assume over the conquests of his father, 
The first Caesars had scrupulously guarded the distinction of 
ar aga and servile birth, which was decided by the condition 
of the mother. The slaves who were liberated by a generous 
master immediately entered into the middle class of Libertini ot 
freedmen; but they could never be enfranchised from the dt 
ties of obedience and gratitude; whatever were the fruits o 
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their industry, their patron and his family inherited the third 
part, or even the whole of their fortune, if they died without 
children and without a testament. Justinian respected the 
rights of patrons, but his indulgence removed the badge of 
disgrace from the two inferior orders of freedmen; whoever 
ogasel to be a slave, obtained without reserve or delay the sta- 
tion of a citizen; and at length the dignity of an ingenuous 
birth was created or supposed by the omnipotence of the empe- 
x 

The above account of slavery and its modifications will be 
found in strictest conformity with the Institutes of J ustinian. 
Thus, book 1st, title 3d, it is said: “The first general division 
of persons in respect to their rights is into freemen and slaves.” 
The same title, sec. 4th: ‘‘Slaves are born such, or become so. 
They are born such of bondwomen; they become so either by 
the law of nations, as by capture, or by the civil law.’ Section 
§th: “In the condition of slaves there is no diversity; but 
among ffee persons there are many. Thus some are ingenui or 
freemen, others libertini or freedmen.”’ 

Tit. 4th. De Incenu1s.—“ A freeman is one who is born free 
by being born in matrimony, of parents who both are free, or 
both freed; or of parents one free and the other freed. But 
oe born of a free mother, although the father be a slave or 
unknown, is free.”’ 

Tit. 5th. De Lisertinis.—‘‘Freedmen are those who have 


' been manumitted from just servitude.” 


Section third of the same title states that “‘freedmen were 
formerly distinguished by a threefold division.” But the em- 
peror proceeds to say: “Our piety leading us to reduce all 
things into a better state, we have amended our laws, and re- 
established the ancient usage; for anciently liberty was simple 
and undivided—that is, was conferred upon the slave as bis 
manumittor possessed it, oe this single difference, that 
the person manumitted became only a freed man, although his 
manumittor was a free man.’’ And he further declares: ““We 
have made all freed men in general become citizens of Rome, 

ing neither the age of the manumitted, nor the manu- 
mittor, nor the ancient forms of manumission. We have also 
introduced many new methods by which slaves may become 
Roman citizens.” 

By the references above given it is shown, from the nature 
and objects of civil and political associations, and upon the 
direct authority of history, that citizenship was not conferred 





, * Vide Gibbons’s Decline and Fall of the Roman Empire. London edition of 
1895, yol. 3d, chap. 44, p. 183. 
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by the simple fact of emancipation, but that such a result Was 
deduced therefrom in violation of the fundamental pring; 
of free political association; by the exertion of despotic wil] tp 
establish, under a false and misapplied denomination, one 

and universal slavery; and to effect this result required the ey. 
ertions of absolute power—of a power both in theory and prac. 
tice, being in its most plenary acceptation the sovERgEtIanty 
THE STATE ITSELF—it could not be produced by a less or jp. 
ferior authority, much less by the will or the act of one who 
with reference to civil and political rights, was himself a slay. 
The master might abdicate or abandon his interest or ownep. 
ship in his property, but his act would be a mere abandon. 
ment. It seems to involve an absurdity to impute to it the 
investiture of rights which the sovereignty alone had power to 
impart. There is not perhaps a community in which slave 
is recognised, in which the power of emancipation and the 
modes of ita exercise are not regulated by law—that is, by the 
sovereign authority; and none can fail to comprehend the ne. 
cessity for such regulation, for the preservation of order, and 
even of political and social existence. 

By the argument for the plaintiff in error, a power equal 
despotic is vested in every member of the association, and the 
most obscure or unworthy individual it comprises’ may arbi. 
trarily invade and derange its most deliberate and solemn ordi. 
nances. At assumptions anomalous as these, so fraught with 
mischief and ruin, the mind at once is revolted, and goes di. 
rectly to the conclusions, that to change or to abolish a funda. 
mental principle of the society, must be the act of the society 
itself—of the sovereignty; and that none other can admit to 4 
participation of that high attribute. It may further expose the 
character of the argument urged for the plaintiff, to point out 
some of the revolting consequences which it would authorize, 
If that argument possesses any integrity, it asserts the power 
in any citizen, or quasi citizen, or a resident foreigner of any 
one of the States, from'a motive either of corruption or caprice, 
not only to infract the inherent and necessary authority of such 
State, but also materially to interfere with the organization of 


leg 


the Federal Government, and with the authority of the sep» | 


rate and independent States. He may emancipate his negro 
slave, by which process he first isiaalioning that slave into a 
citizen of his own State; he may next, under color of article 
fourth, section second, of the Constitution of the United States, 
obtrude him, and on terms of civil and political equality, upon 
any and every State in this Union, in defiance of all regule 
tions of necessity or policy, ordained by those States for their 
internal happiness or safety. Nay, more: this manumitted slave 
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by a proceeding springing from the will or act of his mas- 
mine, be mixed up with the institutions of the Federal 
Government, to which he is not a party, and in opposition to 
the laws of that Government which, in authorizing the exten- 
sion by naturalization of the rights and immunities of citizens 
of the United States to those not originally parties to the Fed- 
eral compact, have restricted that boon to free white aliens alone. 
If the rights and immunities connected with or practiced un- 
der the institutions of the United States can by any indirec- 
tion be claimed or deduced from sources or modes other than 
the Constitution and laws of the United States, it follows that 
the power of naturalization vested in Congress is not exclu- 
sive—that it has in effect no existence, but is repealed or abro- 


But it has been strangely contended that the jurisdiction of 
the Circuit Court might be maintained upon the ground that 
the plairttiff was a resident of Missouri, and that, for the purpose 
of vesting the court with jurisdiction over the parties, resides e 
within the State was sufficient. 

The first, and to my mind a conclusive reply to this singular 

ment is presented in the fact, that the language of the 
Constitution restricts the jurisdiction of the courts to cases in 
which the parties shall be citizens, and is entirely silent with 

ct to residence. A second answer to this strange and 
latitudinous notion is, that it so far stultifies the sages by 
whom the Constitution was framed, as to impute to them ig- 
norance of the material distinction existing between citizenship 
and mere residence or domicil, and of the well-known facts, that 
aperson confessedly an alien may be permitted to reside in @ 
country in which he can possess no civil or political rights, or 
of which he is neither a citizen nor subject; and that for certain 
purposes a man may have a domicil in different countries, in no 
one of which he is an actual personal resident. 

The correct conclusions upon the question here considered 
would seem to be these: 

That in the establishment of the several communities now 


_ the States of this Union, and in the formation of the Federal 


Government, the African was not deemed politically a person. 
He was regarded and owned in every State in the Union as 
property merely, and as such was not and could not be a party 
oran actor, much less a peer in any compact or form of gov- 
ermment established by the States or the United States. That 
if, since the adoption of the State Governments, he has been or 
could have been elevated to the possession of political rights 
or powers, this result could have been effected by no authori- 
ty less potent than that of the sovereignty—the State—exert 
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ed to that end, either in the form of legislation, or in gom, 
other mode of operation. It could certainly never have beg 
accomplished by the will of an individual operating independ, 
— of the sovereign power, and even contravening and ep, 
trolling that power. at so far as rights and immunities 
pertaining to. citizens have been defined and secured by th, 
Constitution and laws of the United States, the African rag 
is not and never was ae either by the language or py. 
poses of the former; and it has been expressly excluded } 
every act of Congress providing for the creation of citizeng by 
naturalization, these laws, as has already been remarked, being 
restricted to free white aliens exclusively. 

But it is evident that, after the formation of the Federal Gov. 
ernment by the adoption of the Constitution, the highest gy. 
ertion of State power would be incompetent to bestow a char. 
acter or status created by the Constitution, or conferred jp 


~ 


virtue of its authority only. ~ those, therefore, who wer ° 


not originally parties to the Federal compact, or who are no 
admitted and adopted as parties thereto, in the mode pregerib. 
ed by its paramount authority, no State could have power to 
bestew the character or the rights and privileges exclusively 
reserved by the States for the action of the Federal Gover. 
ment by that compact. 

The States, in the exercise of their political power, might, 


with reference to their peculiar Government an i 
the enjoy. | 


guaranty the rights of person and property, an 
ment of civil and political ee to those whom they 
should be disposed to make the objects of their bounty; but 
they could not reclaim or exert the powers which they had 
vested exclusively in the Government of the United States, 
They could not add to or change in any respect the class of 
ersons to whom alone the character of citizen of the United 

tates appertained at the time of the adoption of the Federal 
Constitution. They coukl not create citizens of the United 
States by any direct or indirect proceeding. 

According to the view taken of the law, as applicable to the 
demurrer to the plea in abatement in this cause, the questions 
subsequently raised upon the several pleas in bar might be 
passed by, as requiring neither a particular examination, nor 
an adjudication directly upon them. But as these questions 
ure intrinsically of primary interest and magnitude, and have 
been elabiematehy discussed in argument, and as with respect to 
them the opinions of a majority of the court, including my 
own, are perfectly coincident, to me it seems proper that they 
should here be fully considered, and, so far as it is practicable 
for this court to accomplish such an end, finally put to rest. 
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The questions then to be considered upon the several pleus 
in bar, and upon the agreed statement of facts between the 
counsel, are: Ist. Whether the admitted master and owner 
of the plaintiff, holjing him as his slave in the State of Mis 
gouri, and in a vw th his rights guarantied to him b 
the laws of Missouri then and still in force, by carrying wi 
him for his own benefit and accommodation, and as his own 
slave, the person of the plaintiff into the State of Illinois, with- 
in which State slavery had been prohibited by the Constitu- 
tion thereof, and by retaining the plaintiff during the com- 
morancy of the master within the State of Illinois, had, upon 
his return with his slave into the State of Missouri, forfeited 
his rights as master, by reason of any supposed operation of 
the prohibitory provision in the Constitution of L[linois, be- 

ond the proper territorial jurisdiction of the latter State? 2d. 
Whether a similar removal of the plaintiff by his master from 
the State of Missouri, and his retention in service at a point 
included within no State, but situated north of thirty-six de- 

thirty minutes of north latitude, worked a forfeiture of 
fe right of property of the master, and the manumission of 
the plaintiff ? 

In considering the first of these questions, the acts or decla- 
rations of the master, as expressive of his purpose to emanci- 
pate, may be thrown out of view, since none will deny the 
right of the owner to relinquish his interest in any subject of 
property, at any time or in any place. The inquiry here bears 
no relation to acts or declarations of the owner as expressive 
of his intent or purpose to make such a relinquishment; it is 
simply a question whether, irrespective of such purpose, and 
in opposition thereto, that relinquishment can be enforced 
against the owner of property within his own country, in defi- 
ance of every guaranty promised by its laws; and this through 
the instrumentality of a claim to power entirely foreign and 
extraneous with reference to himself, to the origin and found- 
ation of his title, and to the independent authority of hie 
country. A conclusive negative answer to such an inquiry is 
at once supplied, by announcing a few familiar and settled 
principles and doctrines of public law. 

Vattel, in his chapter on the general principles of the laws 
of nations, section 15th, tells us, that “nations being free and 
independent of each other in the same manner that men are 
naturally free and independent, the second general law of their 
society 1s, that each nation should be left in the peaceable 
—— of that liberty which she inherits from nature.”’ 

“The natural society of nations,” says this writer, “car not 
subsist unless the natural rights of each be respected.” In 
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section 16th he says, ‘as a consequence of that liberty and ip, 
dependence, it exclusively belongs to each nation to form her | 
own judgment of what her conscience prescribes for her 
what it 1s proper or improper for her to do; and of course jt 
rests solely with her to examine and determine whether she ’ 
can perform any office for another nation without neglect 
the duty she owes to herself. In all cases, therefore, in whieh 
a nation has the right of judging what her duty requires, no 
other nation can compel her to act in such or such a particula 
manner, for any attempt at such compulsion would be an jp. 
fringement on the liberty of nations.”” Again, in section 18th, 
of the same chapter, ‘‘ nations composed of men, and considered 
as so many free persons living together in a state of nature, are 
naturally equal, and inherit from nature the same oblijations 
and rights. Power or weakness does not produce any differ. 
ence. A small republic is no less a sovereign state than the 
most powerful kingdom.”’ ' 

So, in section 20: “A nation, then, is mistress of her own 
actions, so long as they do not affect the proper and perfed 
righis‘of any other nation—so long as she is only internally 
bound, and does not lie under any external and perfect obli 
tion. If she makes an ill use of bee liberty, she is guilty ofa 
breach of duty ; but other nations are bound to acquiesce in 
her conduct, since they have no right to dictate to her. Since 
nations are free, independent, and equal, and since each possesses 
the right of judging, according to the dictates of her conscience, 
what conduct ie is to pursue, in order to fulfil her duties, the 
effect of the whole is to produce, at least externally, in the eyes 
of mankind, a perfect equality of rights between nations, in the 
administration of their affairs, and in the pursuit of their pre. 
tensions, without regard to the intrinsic justice of their con. 
duct, of which others have no right to form a definitive judg. 
ment.” 

Chancellor Kent, in the lst volume of his Commentaries, 
lecture 2d, after collating the opinions of Grotius, Heineccius, 
Vattel, and Rutherford, enunciates the following positions as 
sanctioned by these and other learned publicists, viz: that 
‘nations are equal in respect to each other, and entitled to 
claim equal cgnsideration for their rights, whatever may be 
their relative dimensions or strength, or however greatly they 
may differ in government, religion, or manners. This perfect 
equality and entire independence of all distinct States is 4 
fundamental principle of public law. It is a necessary conse 
uence of this saan that each nation has a right to gover 
itself as it may think proper, and no one nation is entitled t 
dictate a form of government or religion, or a course of inter 
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nal policy, to another.” This writer gives some instances of 
the violation of this great national immunity, ana amongst 
them the constant interference by the ancient Romans, under 
the pretext of settling disputes between their neighbors, but 
with the real purpose of reducing those neighbors to bondage; 
the interference of Russia, Prussia, and Austria, for the dis- 
memberment of Poland; the more recent invasion of Naples 
by Austria in 1821, and of Spain by the French Government 
in 1823, under the excuse of suppressing a dangerous spirit of 
internal revolution and reform. 

With reference to this right of self-government in independ- 
ent sovereign States, an opinion has been expressed, which, 
whilst it concedes this right as inseparable from and as a ne- 
ceasary attribute of sovereignty and independence, asserts 
nevertheless some implied and paramount authority of a sup- 

ed interrational law, to which this right of self-government 
must be regarded and exerted as subordinate; aud from which 
independent and sovereign States can be exempted only by a 
rotest, or by some public and formal rejection of that author- 
ity. With all respect for those by whom this opinion has been 
professed, I am coustrained to regard it as utterly untenable, 
as palpably inconsistent, and as presenting in argument a com- 
plete felo de se. — 

Sovereignty, independence, and a perfect right of self-gov- 
ernment, can signify nothing less than a superiority to and an 
exemption from all claims by any extraneous power, however 

ressly they may be asserted, and render all attempts to 
enforce such claims merely attempts at usurpation. Again, 
could such claims from extraneous sources be regarded as 
legitimate, the effort to resist or evade them, by protest or 
denial; would be as irregular and unmeaning as it would be 
futile. It could in no wise affect the question of superior right. 
For the position here combatted, no respectable authority has 
been, and none it is thought can be adduced. It is certainly 
irreconcilable with the doctrines already cited from the writers 
upon public law. 

Neither the case of Lewis Somersett, (Howell's State Trials, 
vol. 20,) so often vaunted as the proud evidence of devotion to 
freedom under a Government which has done as much perhaps 
toextend the reign of slavery as all the world besides; nor 
does any decision founded upon the authority of Somersett’s 
case, when correetly expounded, assail or impair the principle 
of national equality enunciated by each and all of the publicists 
already referred to. In the case of Somersett, although the 
applicant for the habeas corpus and the individual claiming 
property in that applicant were both subjects and residenta 








1816 CIVIL RIGHTS—1959 


within the British empire, yet the decision cannot be correct} 
understood as ruling absolutely and under all circumstance 
against the right of property in the claimant. That decision 
pate no farther than to determine, that within the realm of B; 


y | 


nd there was no authority to justify the detention of an ing, ’ 


vidual in private bondage. If the decision in Somersett’s cag, 
had gone beyond this point, it would have presented the 
anomaly of a repeal by laws enacted for and limited in thei 
operation to the realm alone, of other laws and institution 
established for places and subjects without the limits of the 
realm of England; laws and institutions at that very time 
and long subsequently, sanctioned and maintained under the 
authority of the British Government, and which the full ang 
combined action of the King and Parliament was required to 
abrogate. 

But could the decision in Somersett’s case be correctly ip. 
terpreted as ruling the doctrine which it has been attempted 
to deduce from it, still that doctrine must be considered a 
having been overruled by the lucid and able opinion of Lon 
Stowell in the more recent case of the slave Grace, reported in 
the second volume of Haggard, p. 94; in which opinion, whilst 
it is conceded by the learned jad, e that there existed no power 
to coerce the slave whilst in ingtand, that yet, upon her retum 
to the island of Antigua, her sfatus as a slave was revived, or, 
rather, that the title of the owner to the slave as property had 


~ 


~ 


never been extinguished, but had os existed in that island, , 


If the principle of this decision be applicable as between differ. 
ent portions of one and the same empire, with how much mor 
force does it apply as between nations or Governments entirely 
separate, and absolutely independent of each other? For in 


this precise attitude the States of this Union stand with refer , 


ence to this subject, and with reference to the tenure of every 
description of property vested under their laws and held within 
their territorial jurisdiction. 

A strong illustration of the principle ruled by Lord Stowell, 
and of the eftect of that principle even in a case of express 
contract, is seen in the case of Lewis v. Fullerton, decided by 
the Supreme Court of Virginia, and reported in the first volume 
of Randolph, p. 15. The case was this: A female slave, the 

roperty of a citizen of Virginia, whilst with her master in the 

tate of Ohio, was taken from his possession under a writ of 
habeas corpus, and set at liberty. Soon, or immediately after, 
by agreement between this slave and her master, a deed was 
executed in Ohio by the latter, containing a stipulation that 
this slave should return to Virginia, and, after a service of two 
years in that State, should there be free. The law of Virginia 
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ulating emancipation required that deeds of pe 
should, within a given time from their date, be recorded in 
the court of the county in which the grantor resided, and de- 
dared that deeds with regard to which this requisite was not 
complied with should be void. Lewis, an infant son of thie 
female, under the rules prescribed in such cases, brought an 
action, in forma pauperis, in one of the courts of Virginia, for 
the recovery of his freedom, claimed in virtue of the transac- 
tions above mentioned. Upon an appeal to the Supreme Court 
from a judgment against the plaintiff, Roane, Justice, in deliv- 
ering the opinion of the court, after disposing of other ques- 
tions discussed in that case, remarks: 

«As to the deed of emancipation contained in the record, 
that deed, taken in connection with the evidence offered in 
support of it, shows that it had a reference to the State of Vir- 
ginia ; and tke testimony shows that it formed a part of this 


contract, whereby the slave Milly was to be brought back (as 


she was brought back) into the State of Virginia. Her object 
was therefore to seeure her freedom by the deed within the 
State of Virginia, after the time should have expired for which 
she had ‘amemena herself, and when she should be found 
abiding within the State of Virginia. 

“Tf, then, this contract had an eye to the State of Virginia 
for its operation and effect, the lex loci ceases to operate. In 
that case it must, to have its effect, conform to the laws of Vir- 
ginia. It is insufficient under those laws to effectuate an eman- 
cipation, for want of a due recording in the county court, as 
was decided in the case of Givens v. Mann, in this court. It is 
also ineffectual within the Commonwealth of Virginia for an- 
other reason. The lex loci is also to be taken subject to the 
exception, that it is not to be enforced in another country, when 
it violates some moral duty or the policy of that country, or is 
not consistent with a positive right secured to a third person 
or party by the laws of that country in which it is sought to 
beenforced. In such a case we are-told, ‘ is jus nostrum, 
= jus alienum servemus.’” (Huberus, tom. 2, lib. 1, tit. 8; 

Fontblanque, p. 444.) ‘That third party in this instance is 
the Commonwealth of Virginia, and her policy and intereste 
are also to be attended to. These turn the scale against the 
le loci in the present instance.” 

The second or last-mentioned position assumed for the plain- 
tiff under the pleas in bar, as it rests mainly if not solely upon 
the provision of the act of Congress of March 6, 1820, pro- 
hibiting slavery in Upper Louisiana north of thirty-six degrees 
thirty minutes north latitude, popularly called the Missouri 

se, that assumption renews the question, formerly so 
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zealously debated, as to the validity of the provision in the ag | 


of Congress, and upon the constitutional competency of Con. 
gress to establish it. 

Before proceeding, however, to examine the validity of the 
prohibitory provision of the law, it may, so far as the rights 
involved in this cause are concerned, be remarked, that cop. 
ceding to that provision the validity of a legitimate exercise 
of power, still this concession could by no rational interpreta. 
tion imp.y the slightest authority for its operation beyond the 
territorial limits comprised within its terms; much less could 
there be inferred from it a power to destroy or in any degree 
to control rights, either of person or property, entirely within 
the bounds of a distinct and independent sovereignty—rights 
invested and fortified by the guaranty of that sovereignty, 
These surely would remain in all their integrity, whatever 
effect might be ascribed to the prohibition within the limits 
defined by its language. 

But, beyond and in defiance of this conclusion, inevitable 
and undeniable as it appears, upon every principle of justice 
or sound induction, it has been attempted to convert this 
prohibitory provision of the act of 1820 not only into a weapon 
with which to assail the inherent—the necessarily inherent— 
powers of independent sovereign Governments, but into 4 
mean of forfeiting that equality of rights and immunities 
which are the birthright or the donative from the Constitution 
of every citizen of the United States within the length and 
breadth of the nation. In this attempt, there is asserted a 
power in Congress, whether from incentives of interest, igno- 
rance, faction, partiality, or prejudice, to bestow upon a portion 
of the citizens of this nation that which is the common 
property and privilege of all—the power, in fine, of confisca 


tion, in retribution for no offence, or, if for an offence, for that | 


of accidental locality only. 

It may be that, with respect to future cases; like the one 
now before the court, there is felt an assurance of the im 
tence of such a pretension; still, the fullest conviction of tha 
result can impart to it no claim to forbearance, nor dispense 
w:th the duty of antipathy and disgust at its sinister aspect, 
whenever it may be seen to scowl upon the justice, the order, 
the tranquillity, and fraternal feeling, which are the surest, 
nay, the only means, of eee or preserving the happiness 
and prosperity of the nation, and which were the great and 
efficient incentives to the formation of this Government. 

The power of Congress to impose the prohibition in the 
eighth section of the act of 1820 has been advocated upon an 
attempted construction of the second clause of the third section 
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of the fourth article of the Constitution, which declares that 
«Congress shall have power to dispose of and to make all 
yeedful rules and regulations respecting the derrilory and other 
property belonging to the United States.”’ . 
th the discussions in both houses of Congress, at the time 
of adopting this eighth section of the act of 1820, great weight 
was given to the peculiar language of this clause, viz: territory 
and other property belonging to the United States, as going to 
show that the power o ———— of and regulating, thereby 
vested in Congress, was restricted to a proprietary interest in the 
yrritory or land comprised therein, and did not extend to the 
personal or political rights of citizens or settlers, inasmuch as 
this phrase in the Constitution, ‘territory or other property,” 
identified derritory with property, and inasmuch+as citizens or 
sons could not be property, and especially were not property 
ing to the United States. And upon every principle of 
reason or necessity, this power to dispose of and to regulate 
the territory of the nation could be designed to extend no 
farther than to its preservation and appropriation to the uses 
of those to whom it belonged, viz: the nation. Scarcely any- 
thing more illogical or extravagant can be imagined than the 
attempt to deduce from this provision in the Constitution a 
wer to destroy or in any wise to impair the civil and political 
rights of the citizens of the United States, and much more so 
the power to establish inequalities amongst those citizens by 
mating privileges in one class of those citizens, and by the 


| disfranchisement of other portions or classes, by degrading 


them from the position they previously occupied. 

There cun exist no rational or natural connection or affin- 
ty between a pretension like this and the power vested by 
the Constitution in Congress with regard to the Territo- 


' ries; on the contrary, there is an absolute incongruity between 


them. 

But whatever the power vested in Congress, and whatever 
the precise subject to which that power extended, it is clear 
that the power related to a subject appertaining to the United 
Sates, and one to be disposed of and regulated for the benefit 


, nd under the authority of the United States. Congress was 


made simply the agent or trustee for the United States, and 
wuld not, without a breach of trust and a fraud, appropriate 
the subject of the trust to any other beneficiary or cestui que 
tut than the United States, or to the people of the United 
States, upon equal grounds, legal or equitable. Congress 
wuld not appropriate that subject to any one class or portion 
of the people, to the exclusion of others, politically and 
ustitutionally equals; but every citizen would, if any ume 
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could claim it, have the like rights of purchase, sett] 
occupation, or any other right, in the national territory, New 0: 
Nothing can be more conclusive to show the equalit of thi But aps 
with every other right in all the citizens of the Unite States anterio! 
and the iniquity and absurdity of the pretension to exclude o the inh 
to disfranchise a portion of them because they are the Owner legitim: 
of slavos, than the fact that the same instrument, Which power i 
imparts to mies pe its very existence and its every function dition ¢ 
guaranties to the slaveholder the title to his property, anj conditic 
gives him the right to its reclamation throughout the entin, the gra 
extent of the nation; and, farther, that the only privat ir 
ate which the Constitution has specifically recognised, ani United : 
as imposed it as a direct obligation both on the "Btates and the peop 
the Federal Government to protect and enforce, is the Property subsequ 
of the master in his slave; no other right of property 1s | be perp 
by the Constitution upon the same high weaned, nor shielded dace 
by a similar guaranty. coasion 
Can there be imputed to the sages and patriots by whom the termina 
Constitution was framed, or can there be detected in the text) iad Stat 
of that Constitution, or in any rational construction or implica, Wid. 
tion deducible therefrom, a contradiction so palpable as would this ink 
exist between a pledge to the slaveholder a an equality with tthe 
his fellow-citizens, and of the formal and solemn assurance for the Gov 
the security and enjoyment of his property, and a warrant sion 
given, as it were uno flatu, to another, to rob him of that the art 
property, or to subject him to ee and disfranchige. |in the | 
ment for possessing or for endeavoring to retain it? The| power 
injustice and extravagance necessarily implied in a supposition| mee of 
like this, cannot be rationally imputed to the patriotic or the | clause c 
honest, or to those who were merely sane. “that it 
A conclusion in favor of the prohibitory power in Con mtory ¢ 
as asserted in the eighth section of the act of 1820, has been medful 
attempted, as deducible ‘rom the precedent of the ordinance of | for adm 
the convention of 1787, concerning the cession by Virginia of u 
the territory northwest of the Ohio; the provision in which | Northw 
ordinance, relative to slavery, it has been.attempted to impos fiving i 
upon other and subsequently-acquired territory. ing prov 
The first circumstance which, in the consideration of this ‘ations 
provisiou, impressés itself upon my mind, is its utter futility sthorit 
and want of authority. This court has, in repeated instances, States 1 
ruled, that whatever nay have been the force accorded to this Union, 
ordinance of 1787 at the period of its enactment, its authority their le, 
and effect ceased, and yielded to the paramount authority ot Mw Ste 
the Constitution, from the period of the adoption of the latter. themsel 
Such is the principle ruled in the cases of Pollard’s Lessees, the nev 
Hagan, (3 How., 212,) Parmoli v. The First Municipality bh 
mmo. 


ement, 
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D 

™ New Orleans, (3 How., 589,) Strader v. Graham, (16 How., 82. 
Fthiy But apart from the superior control of the Constitution, an 

rate, anterior to the adoption of that instrument, it is obvious that 


de op the inhibition in question never had and never could have any 
mnen legitimate and binding force. We may seek in vain for any 
vhich wer in the convention, either to require or to accept &@ COon- 


stion, dition OT restriction upon the cession like that insisted on; a 
“ang, condition inconsistent with, and destructive of, the object of 
sntiny the grant. The cession was, as recommended by the old Con- 
rivate in 1780, made originally and completed in terms to the 
1, and United States, and for the benefit of the United States, i. e., for 
sand people, all the people, of the United States. The condition 
perty gbsequently sought to be annexed in 1787, (declared, too, to 
be perpetual and immutable,) being contradictory to the terms 
eldeq snd destructive of the purposes of the cession, and after the 
mation was consummated, and the powers of the ceding party 
m thy terminated, and the rights of the grantees, the people of the Uni- 
@ text ad States, vested, must necessarily, so far, have been ab initio 
iplicg. void. With respect to the — of the convention to impose 
would this inhibition, 1t seems to be pertinent in this place to recur 
y with | the opinion of one cotemporary with the establishment of 
ce for the Government, and whose distinguished services in the form. 
arrant sion and adoption of our national charter, point him out as 
f that the artifer maximus of our Federal system. James Madison, 
rchise.|in the year 1819, os with reference to the prohibitory 
The | power claimed by Congress, then’ threatening the very exist. 
osition | nce Of the Union, remarks of the language of the second 
or the | dause of the third section of article fourth of the Constitution, 
“that it cannot be well extended beyond a power over the ter- 
n ntory as property, and the power to make provisions really 
s been needful or necessary for the government of settlers, until ripe. 
ince of foradmission into the Union.” 
inia of in he says, “‘ with respect to what has taken place in the 
which | Northwest territory, it may be observed that the ordinance 
impos fiving it its distinctive character on the subject of slavehold- 
ing proceeded from the old Congress, acting with the best in- 
of this tentions, but under a charter which contains no shadow of the 
futility mthority exercised; and it remains to be decided how far the 
tances, States formed within that territory, and admitted into the 
to this Union, are on a different ee from its other members as to 
thority their legislative sovereignty. As to the power of admitting 
ority ot Mew States into the Federal compact, the questions offering 
e latter. themeelves are, whether Congress can attach conditions, or 
essee », the new States concur in conditions, which after admissicn 
ality of Would abridge or enlarge the constitutional rights of legislation 
*mmon to other States; whether Congress can, by a compact 
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with a new State, take power either to or from itself, or la 
the new member above or below the equal rank and n ht 
possessed by the others; whether all such stipulations exprey 
ed or implied would not be nullities, and be so ronounce } 
when brought to a practical test. It falls within the scope of 
your inquiry to state the fact, that there was a proposition }, 
the convention to discriminate between! the old and the ney 
States by an article in the Constitution. The proposition, hg 
pily, was rejected. The effect of. such a discrimination ig g 
ciently evident.’’* 

In support of the ordinance of 1787, there may be addueg 
the semblance at least of obligation deducible from compay 
the form of assent or agreement between the grantor apj 
gee but this form or similitude, as is justly remarked} 

r. Madison, is rendered null by the absence of power or gy. 
thority in the contracting parties, and by the more intrinsic ang 
essential defect of incompatibility with the rights and avowed 
purposes of those parties, and with their relative duties ani 
obligations to others. If, then, with the attendant formalitig 
of assent or compact, the restrictive power claimed was void 
as to the immediate subject of the ordinance, how much mon 
unfounded must be the pretension to such a power as derived 
from that source, (viz: the ordinance of 1787,) with respect to 


territory acquired by purchase or conquest under the supreme 


authority of the Constitution—territory not the subject of mm 
donation, but obtained in the name of all, by the combi effort 
and resources of all, and with no condition annexed or pr 
tended. 

In conclusion, my opinion is, that the decision of the (i. 
cuit Court, upon the law arising upon the several pleas in bar, 
is correct, but that it is erroneous in having sustained the de 
courrer to the plea in abatement of the jurisdiction; that for 
this error the decision of the Circuit Court should be reversed, 
and the cause remanded to that court, with instructions t 
abate the action, for the reason set forth and pleaded in th 
plea in abatement. 


In the aforegoing examination of this cause, the circumstance’ 


that the questions involved therein had been previously at 
judged between these parties by the court of the State of Mis 


souri, has not been adverted to; for although it has been ruled 


by this court, that in instances of concurrent jurisdiction, the 
.ourt first obtaining possession or cognizance of the contro 
versy should retain and decide it, yet, as in this case there had 





4 Letter from James Madison to Robert Walsh, November 27th, 1819, on the st 


ject of the Missouri Compromise. 
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heen no plea, either of a former judgment or of autre action 

, it was thought that the fact of a prior decision, how- 
aver conclusive it might liave been if regularly pleaded, could 
not be incidentally taken into view. 


Mr. Justice CAMPBELL. 

[concur in the judgment pronounced by the Chief Justice, 
but the importance of the cause, the expectation and interest 
it has awakened, and the responsibility involved in its deter- 
mination, induce me to file a separate opinion. 

The case shows that the plaintiff, in the year 1834, was a 
negro slave in Missouri, the property of Dr. Emerson, a sur- 

n in the army of the United States. In 1834, his master 
took him to the military station at Rock Island, on the border 
of Illinois, and in 1836 to Fort Snelling, in the present Min- 
nesota, then Wiscorisin, Territory. While at Fort Snelling, 
the plaintiff married a slave who was there with her master, 
and two children have been born of this connection; one 
during the journey of the family in returning to Missouri, and 
the other after their return to that State. 

Since 1838, the plaintiff and the members of his family have 
heen in Missouri in the condition of slaves. The object of this 
sit is to estublish their freedom. The defendant, who claims 
the plaintiff and his family, under the title of Dr. Emerson, 
denied the jurisdiction of the Circuit Court, by the plea that 
the plaintiff was a negro of African blood, the descendant of 
Africans who had been imported and sold in this country as 
slaves, and thus he had no capacity as a citizen of Missouri to 
maintain a suit in the Circuit Court. The court sustained a 
demurrer to this plea, a trial was then had upon the general 
issue, and special pleas to the effect that the plaintiff and his 
family were slaves belonging to the defendant. 

My opinion in this case is not affected by the plea to the 
jurisdiction, and I shall not discuss the questions it suggests. 

eclaim of the plaintiff to freedom depends upon the effect 
to be given to his absence from Missouri, in company with his 
master, in Illinois and Minnesota, and this effect is to be ascer- 
tained by a reference to the laws of Missouri. For the tres- 
pass complained of was committed upon one claiming to be a 
freeman and a citizen, in that State, and who had been living 
for years under the dominion of its laws. And the rule is, 
that whatever is a justification where the thing is done, must be 
ajustificatisn in the forum where the case is tried. (20 How. 
St Tri, 234; Cowp. 8. C., 161.) 

The Constitution of Missouri recognises slavery as a legal 
wndition, extends guaranties to the masters of slaves, and in- 
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vites immigrants to introduce them, as prope by a 
of simotetehtl. The laws of the State Suge ts cna a 
the custody of the slave, and provide for the maintenan 
security of their relation. 

The Federal Constitution and the acts of Congress proyjg,! 
for the return of escaping slaves within the limits of the Unio, 
No removal of the slave beyond the limits of the State, againg 
the consent of the master, nor residence there in another a 
dition, would be regarded as an effective manumission by th 
courts of Missouri, upon his return to the State. “Sicut her 
captis status restituitur sic servus domino.”” Nor can the ma 
ter emancipate the slave within the State, except through th 
agency of a public authority. The inquiry arises, whether th 
manumission of the slave is effected by his removal, with th 
consent of the master, to a community where the law cf slayen 
does not exist, in a case where neither the master nor slay 
discloses a purpose to remain permanently, and where bof} 

arties have continued to maintain their existing relation 
at is the law of Missouri in such a case? Similar inquirie 
have arisen in a great number of suits, and the discussions jy 
the State courts nae relieved the subject of much of its diff. 
culty. (12 B. M. Ky. R., 545; Foster v. Foster, 10 Gratt, Vy 
R., 485; 4 Har. and McH. Md. R., 295; Scott v. Emerson, 1} 
Misso., 576; 4 Rich. 8. C. R., 186; 17 Misso., 434; 15 Misgo, 
596; 5 B. M., 173; 8 B. M., 540, 638; 9 B. M., 565; 5 Leigh | 
614; 1 Raud., 15; 18 Pick., 193.) 

The result of these discussions is, that in general, the statu, 
or civil and political capacity of a person, is determined, i 
the first instance, by the law of the domicil where he is bom: 
that the legal effect on persons, arising from the operation of 
the law of that domicil, is not indelible, but that a new cap 
city or status may be acquired by a.change of domicil. That 
questions of status are closely connected with consideration 
arising out of the social and political organization of the State 
where they originate, and each sovereign power must deter 
raine them within its own territories. 

A large class of cases has been decided upon the second of 
the propositions above stated, in the Southern and Westen’ 
courts—cases in which the law of the actual domicil wa 
adjudged to have altered the native condition and status of the 
slave, although he had never actually possessed the status of | 
freedom in that domicil. (Rankin v. Lydia, 2 A. K. M.; Her 
ny v. Decker, Walk., 36; 4 Mart., 385; 1 Misso., 472; Hunter 
v. Fulcher, 1 Leigh.) 

I do not impugn the authority of these cases. No evidence 
is found in the record to establish the existence of a domi 
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sequired by the master and slave, either in Illinois or Minne- 
yota. The master is described as an officer of the a who 
was transferred from one station to another, along the Western 
frontier, in the line of his duty, and who, after performing the 
usual tours of service, returned to Missouri; these slaves re- 
turned to Missouri with him, and had been there for near 
ffteen years, in that condition, when this suit was instituted. 
But absence, in the performance of military duty, without more, 
isa fact of no importance in determining a question of a change 
of domicil. Questions of that kind depend upon acts and in- 
tentions, and are ascertained from motives, pursuits, the con- 
dition of the family, and fortune of the party, and no change 
mill be inferred, unless evidence shows that one domicil was 
abandoned, and there was an intention to acquire another. 
11L. and Eq., 6; 6,Exch., 217; 6 M. and W., 511; 2 Curt. 
es R., 368.) 


The cases first cited deny the authority of a foreign law to 
dissolve relations’which have been legally contracted in the 
State where the parties are, and have their actual domicil—re- 
lations which were never questioned during their absence from 
that State—relations which are consisteut with the native ca- 

ity and condition of the respective parties, and with the 
policy of the State where they reside; but which relations 
were inconsistent with the policy or laws of the State or Terri- 
tory within which they had been for a time, and from which 
they had returned, with these relations undisturbed. It is upon 
the assumption, that the law of Illinois or Minnesota was in- 
delibly impressed upon the slave, and its consequences carried 
into Missouri, that the claim of the plaintiff —— The im- 
portance of the case entitles the doctrine on which it rests to a 
careful examination. 

It will be conceded, that in countries where no law or regu- 
lation prevails, opposed to the existence and consequences of 
slavery, persons who are born in that condition in a foreign 
State would not be liberated by the accident of their intro- 
ag The relation of domestic slavery is recognised in 

¢ law of nations, and the interference of the authorities of 
one State with the rights of a master belonging to another, 
without a valid cause, is a violation of that law. (Wheat. Law 
ofNa., 724; 5 Stats. at Large, 601; Calh. Sp., 378; Reports 
ofthe Com. U. S. and G. B., 187, 238, 241.) 

The public law of Europe formerly permitted a master to re- 
dim his bondsman, within a limited period, wherever he could 
find him, and one of the capitularies of Charlemagne abulishes 
the rule of prescription. He directs, ‘that wheresoever, within 


_ the bounds of [taly, either the runaway slave of the king, or of 
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the church, or of any other man, shall be found by his maste 
he shall be restored without any bar or prescription of yegy, 
yet upon the provision that the master be a Frank or Germs,’ 
or of = other nation (foreign;) but if he be a Lombard op, 
Roman, he shall acquire or receive his slaves by that law whig 
has been sovatinteel from ancient times among them.” Wi, 
out referring for precedents abroad, or to the colonial histo 
for similar instances, the history of the Confederation and Unig, 
affords evidence to attest the existence of this ancient law, }, 
1788, Congress directed General Washington to continue his 
remonstrances to the commander of the British forces respectj 
the permitting negroes belonging to the citizens of these Stat, 
to leave New York, and to insist ‘upon the discontinuance of 
that measure. In 1788, the resident minister of the Unite 
States at Madrid was instructed to obtain from the Spanis 
Crown orders to its Governors in Louisiana and Florida, “t 
permit and facilitate the apprehension of fugitive slaves fron, 
the States, promising that the States would observe the lik 
conduct respecting fugitives from Spanish subjects.” Th 
committee that made the report of this resolution consisted of 
Hamilton, Madison, and sedawitk, (2 Hamilton’s Works, 473;) 
and the clause in the Federal Constitution providing for the 
restoration of fugitive slaves is a recognition of this ancient 
right, and of the principle that a change of place does not effect | 
a change of condition. The diminution of the power ofs 
master to reclaim his escaping bondsman in Europe commencei 
in the enactment of laws of prescription in favor of privileged 
communes. Bremen, Spire, Wards, Vienna, and Ratisbon, in 
ae ; Carcassonne, Béslers, Toulouse, and Paris, in France, 
acquired privileges on this subject at an early period. Theor. 
dinance of William the Conqueror, that a residence of any of 
the servile population of England, for a year and a day, with 
out being claimed, in any city, burgh, walled town, or castle 
of the King, should entitle them to perpetual liberty, is a spec. 
men of these laws. 

The earliest publicist who has discussed this subject is Bodin, 
a jurist of the sixteenth century, whose work was quoted in 
the early discussions of the courts in France and England o 
this subject. He says: ‘‘In France, although there be some 
remembrance of old servitude, yet it is not lawful here to make 
a slave or to buy any one of others, insomuch as the slaves of 
strangers, so soon as they set their foot within France, become 
frank and free, as was determined by an old decree of the court 
of Paris against an ambassador of Spain, who had brought 
a slave with him into France.’’ He states another case, which 
arose in the city of Toulouse, of a Genoese merchant, who hai 
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grried a slave into that city on his voyage from Spain; and 
when the matter was brought betore the magistrates, the 
«procureur of the city, out of the records, showed certain 
ancient privileges given unto them of Tholouse, wherein it was 

ted that slaves, so soon as they should come into Tholouse, 
eould be free." These cases were cited with much approba- 
tion in the discussion of the claims of the West India slaves 
of Verdelin for freedom, in 1738, before the judges in adimi- 
ralty, (15 Causes Celebres, p. 1; 2 Masse Droit Com., sec. 58,) 
and were reproduced before Lord Mansfield, in the cause of 
Somersett, in 1772. Of the cases cited by Bodin, it is to be 
observed that Charles V of France exempted all the inhabit- 
ants of Paris from serfdom, or other feudal incapacities, in 
1371, and this was confirmed by several of his successors, (3 
Dulaire Hist. de Par., 546; Broud. Cout. de Par., 21,) and the 
ordinance of Toulousé is preserved as follows: “ Civitas Tholc- 
una fuit et erit sine fine libera, adeo ut servi et ancille, sclavi ct 
slave, dominos sive dominas habentes, cum rebus vel sine rebus sui::, 
ad Tholosam vel infra terminods extra urbem terminatos accedents 
uguirant libertatem."’ (Ifist. de Langue, tome 3, p. 69; Ibid. 
6, p. 8; Loysel Inst., b. 1, sec. 6.) 

The decisions were made upon epecial ordinances, or char- 
ters, which contained positive prohibitions of pa and 
where liberty had been granted as a privilege; and the history 
of Paris furnishes but little support for the boast that she was 
a“‘sacro sancta civilas,’’ where liberty always had an asyluin, or 
for the ‘‘self-complacent rhapsodies”’ of the French advocates 
inthe case of Verdelin, which amused the grave lawyers who 
argued the case of Somersett. The case of Verdelin was 
decided upon a special ordinance, which prescribed the condi- 
tions on which West India slaves might be introduced into 
France, and which had been disregarded by the master. 

The case of Somersett was that of a Virginia slave carried 
to England by his master in 1770, and who remained there 
two years. For some cause, he was confined on a veséel 
destined to Jamaica, where he was to be sold. Lord Mansfield, 
upon a return to a habeas corpus, states the question involved. 
“Here, the person of the slave himself,’’ he says, “is the 
immediate subject of inquiry, Can any dominion, authority, or 
eweicion, be exercised in this country, according to the Amer- 
ean laws?” He answers: ‘The dificulty of adopting the 
lation, without adopting it in all its consequences, is indeed 
tatreme, and yet many of those consequences are absolutely 
contrary to the municipal law of England.” Again, he says: 
“The return states that the slave departed, and refused to 
wrve; whereupon, he was kept to be sold abroad.” ‘So high 
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un act of dominion must be recognised by the law of the 
country where it is used. The power of the master over his 


slave has been extremely different in different countries,” | 


“The state of slavery is of such a nature, that it is Incapable 
of being introduced on any reasons, moral or political, by 
only by positive law, which preserves its force long after the 
reasons, occasion, and time itself, from whence it was created 
are erased from the memory. It is so odious, that nothing 


can be suffered to support it but positive law.” That there ig, 


difference in the systems of States, which recognise and which 
do not recognise the institution of slavery, cannot be disguised 
Constitutional law, punitive law, police, domestic economy 
industrial pursuits, and amusements, the modes of thinking 
and of belief of the population of the respective communities 


all show the profound influence exerted upon society by this | 


single arrangement. This influence was discovered in the 
Federal Convention, in the deliberations on the plan of the 
Constitution. Mr. Madison observed, “that the States were 
divided into different interests, not by their difference of size, 
but by other circumstances; the most material of which 
resulted partly from climate, but principally from the effects 
of their having or not having slaves. These two causes concur 
in forming the great division of interests in the United States,” 

The question to be raised with the opinion of Lord Mang. 


field, therefore, is not in respect to the incongruity of the two | 


, This 


systems, but whether slavery was absolutely contrary to the 
law of England; for if it was so, clearly, the American laws 
could not operate there. Historical research ascertains that at 
the date of the Conquest the rural population of England were 
generally in a servile condition, and under various names, de. 
noting slight variances in condition, they were sold with the 
land like cattle, and were a part of its living money. Traces 
of the existence of African slaves are to be found in the early 
vhronicles. Parliament in the time of Richard I, and also 


of Ifenry VIII, refused to adopt a general law of emancipation. | 


Acts of emancipation by the last-named monarch and by Eliz 
abeth are preserved. 

The African slave trade had been carried on, under the un- 
hounded protection of the Crown, for near two centuries, when 
the case of Somersett was heard, and no motion for its sup 
pression had ever been submitted to Parliament; while it was 
forced upon and maintained in unwilling colonies by the Par 
liament and Crown of England at that moment. Fifteen 
thousand negro slaves were then living in that island, where 
they had been introduced under the counsel of the most illue 
trious jurists of the realm, and such slaves had been publicly 
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the 
t his | gold for near a century in the markets of London. In the 
ies.” | jorthern part of the kingdom of Great Britain there existed a 
‘ble gga of from 30,000 to 40,000 persons, of whom the Parlia- 
but | jpent said, in 1775, (15 George II, chap. 28,) “many colliers, 
* the | aogl-heavers, and salters, are in a state of slavery or ee 
ated, hound to the collieries and salt works, where they work for 
hing iif, transferable with the collieries and salt works when their 
© 18a original masters have no use for them; and whereas the eman- 
hich cipating or setting free the colliers, coal-heavers, and salters, 
ised, in Scotland, who are now in a state of servitude, gradually and 
omy, —_ypon reasonable conditions, would be the means of increasing 
king je number of colliers, coal-heavers, and salters, to the great 
ities, penefit of the public, without doing any injury to the present 
this asters, and would remove the reproach of allowing such a 
_ the tate of servitude to exist in a free country,” &c.; and again, 
{the in 1799, “they declare that many colliers and coal-heavers still 
Were | continue in a state of bondage.’ No statute, from the Con- 
Size, | quest till the 15 George III, had been passed upon the subject 
rhich of personal slavery. These facts have led the most eminent 
fects civilian of England to question the accuracy of this judgment, 
neur snd to insinuate that in this judgment the offence of ampliare 
tes," jirisdictionem by private authority was committed by the emi- 


fans. | nent magistrate who pronounced it. 

> two | This sentence is distinguishable from those cited from the 
) the | french courts in this: that there positive prohibitions existed 
laws against slavery, and the right to freedom was conferred on 
lat at the immigrant slave by positive law; whereas here the conse- 
were quences of slavery merely—that is, the public policy—were 
3, de. found to be contrary to the law of slavery. The case of the 
1 the slave Grace, (2 Hagg.,) with four others, came before Lord 
races Stowell in 1327, by appeals from the West India vice admiralty 
early courts, They were cases of slaves who had returned to those 
on islands, after a residence in Great Britain, and where the claim 


- | t freedom was first presented in the colonial forum. The 
Eliz jeamned judge in that case said: ‘This suit fails in its founda- 


tion. She (Grace) was not a free person; no injury is done her 
€ un: | by her continuance in slavery, and she has no pretensions to 
when any other station than that which was enjoyed by every slave 
aa of w family. If she depends upon such freedom conveyed by 


smere residence in ad she complains of a violation of 
Par: tight which she possessed no longer than whilst she resided in 


fteen | En land, but which totally expired when that residence ceased, 
poo md she was imported into Antigua.” 


The decision of Lord Mansfield was, ‘‘that so high an act 
of dominion ’’ as the master exercises over his slave, in send- 
, ing him abroad for sale, could not be exercised in England 


blicly 
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| | erty b 
under the American laws, and contrary to the spirit of they , stitut 
own. the U 


The decision of Lord Stowell is, that the authority of the It i 
English laws terminated when the slave departed from Eng. may 8 
land. That the laws of England were not imported into Ay. | main, 
tigua, with the slave, upon her return, and that the colonia) | lish tl 
forum had no warrant for applying a foreign code to disgolye , ganiz 
relations which had existed between persons belonging to thg | (3 Ho 
island, and which were legal according to its own system, 164) 
There is no distinguishable difference between the case befor But 
us and that determined in the admiralty of Great Britain, | pose 

The complaint here, in my opinion, amounts to this: tha | it, do 
the judicial tribunals of Missouri have not denounced gy | intern 
odious the Constitution and laws under which they are Organ | sons ¥ 
ized, and have not superseded them on their own private gy. | ated. 
thority, for the purpose of applying the laws of Illinois, o public 
those passed by Congress for Minnesota, in their stead. The | upon 
eighth section of the act of Congress of the 6th of March, | lies, a 
1820, (3 Statutes at Large, 545,) entitled, “‘ An act to authorige can hi 
the people of Missouri to form a State Government,” &e., &e, | Johns 
is referred to, as affording the authority to this court to pr:  ondir 
nounce the sentence which the Supreme Court of Missouri fet lauds 
themselves constrained to refuse. That section of the act pro. | grant 
hibits slavery in the district of country west of the Mississippi, | ‘he 
north of thirty-six degrees thirty minutes north latitude, which “A 
belonged to the ancient province of Louisiana, not included i, Crow! 


Missouri. never 
It is a settled doctrine of this court, that the Federal Goy. withir 
ernment can exercise no power over the subject of slavery An 


within the States, nor control the intermigration of slaves, lation 
other than fugitives, among the States. Nor can that Gov. the 80 
ernment affect the duration of slavery within the States, othe  % the 
than by a legislation over the foreign slave trade. The power peopl 
of Congress to adopt the section of the act above cited must | of the 
therefore depend upon some condition of the Territories which  Withi 
distinguishes them from States, and subjects them to a con _ titled 
trol more extended. The third section of the fourth article of | Parlia 
the Constitution is referred to as the only and all-sufficient _ ll ca 
grant to support this claim. It is, that ‘‘new States may be of the 
admitted by the Congress to this Union; but no new State Mater 
shall be formed or erected within the jurisdiction of any other "V@P 
State, nor any State be formed by the junction of two or more ‘ures, 
States, or parts of States, without the consent of the Legisle to the 
tures of the States concerned, as well as of the Congress. The heret 
Congress shall have power to dispose of and make all needful Th 
rules and regulations respecting the territory or other prep , 
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erty polongin to the United States; and nothing in this Con- 
stitution 6 all be so construed as to prejudice any claims of 
the United States, or of any particular State.” 

It is conceded, in the decisions of this court, that Congrese 
may secure the rights of the United States in the public do. 
main, provide for the sale or lease of any part of it, and estab- 
lish the validity of the titles of the purchasers, and may or- 

nize Territorial Governments, with powers of legislation. 
8 How., 212; 12 How., 1; 1 Pet., 511; 18 P., 486; 16 H., 
164.) “f 

But the rene of a plenary power in Congress to dis. 
ose of the public don.ain, or to organize a Government over 
it, does not imply a corresponding authority to determine the 
internal polity, or to adjust the domestic relations, or the per- 
gons who may lawfully inhabit the territory in which it is situ- 
ated. A supreme power to make needful rules respecting the 
public domain, and a similar power of framing laws to operate 
upon persons and things within the territorial] limits where it 
lies, are distinguished by broad lines of demarcation in Ameri- 
an history. This court has assisted us to define them. In 
Johnson v. McIntosh, (8 Wheat., 595—543,) they say: ‘ Ac- 
wording to the theory of the British Constitution, all vacant 
lands are vested in the Crown; and the exclusive power to 
grant them is admitted to reside in the Crown, as a branch of 
the royal prerogative. 

“All the lands we hold were originally granted by the 
Crown, and the establishment of a royal Government has 
never been considered as impairing its right to grant lands 
within the chartered limits of such colony.” 

And the British Parliament did claim a supremacy of legis- 
lation coextensive with the absoluteness of the dominion of 
the sovereign over the Crown lands. The American doctrine, 
to the contrary, is embodied in two brief resolutions of the 
people of Pennsylvania, in 1774: 1st. ‘That the inhabitants 
of these colonies are entitled to the same rights and liberties, 
within the colonies, that the subjects born in England are en- 
tiled within the realm.”’ 2d. ‘‘That the power assumed by 
Parliament to bind the people of these colonies by statutes, in 
all cases whatever, is unconstitutional, and therefore the source 
ofthese unhappy difficulties.” The Congress of 1774, in their 
statement o. rights and grievances, affirm ‘“‘a free and exclu 
sive power of legislation” in their several Provincial Legisla- 
tures, ‘in all cases of taxation and internal polity, subject only 
to the negative of their sovereign, in such manner as has been 
heretofore used and accustomed.”’ (1 Jour. Cong., 32.) 

The unanimous consent of the people of the colonies, then, 
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to the power of their sovereign, ‘to dispose of and make gl 


needful rules and regulations respecting the territory ” of the 


Crown, in 1774, was deemed by them as entirely consistey 
with opposition, remonstrance, the renunciation of allegiance 
and proclamation of civil war, in preference to submission th 
his claim of supreme power in the territories. 


I pass now to the evidence afforded during the Revolutioy | 
and Confederation. The American Revolution was not a 4, | 
cial revolution. It did not alter the domestic condition o | 


capacity of persons within the colonies, nor was it designed tp 
disturb the domestic relations existing among them. It Was 4 


political revolution, by which thirteen dependent colonies be. 


came thirteen independent States. ‘The Declaration of Inde. 
pendence was not,” says Justice Chase, “a declaration tha 
the United Colonies jointly, in a collective capacity, were jp. 
dependent States, &c., &c., &c., but that each of them was, 
sovereign and independent State; that is, that each of then 


had a right to govern itself by its own authority and its ow) | 


laws, without any control from any other power on earth.” (3 
Dall., 199; 4 Cr., 212.) 

These sovereign and independent States, being united as, 
Confederation, by various public acts of cession, became jointly 
interested in territory, and concerned to dispose of and make 
all needful rules and regulations respecting it. It is a conclu. 
3i0n not open to discussion in this court, “that there was no 
territory within the (original) United States, that was claimed 
by them in any other nght than that of some of the confede. 
rate States.”” (Harcourt v. Gaillord, 12 Wh., 523.) “The ques. 
tion whether the vacant lands within the United States,” sayy 
Chief Justice Marshall, ‘became joint property, or belon 
to the separate States, was a momentous question, which 
threatened to shake the American Confederacy to its founds. 
tions. This important and dangerous question has been con. 

romised, and the compromise is not now to be contested.” 
(6 C. R., 87.) 

The cessions of the States to the Confederation were mate 

on the condition that the territory ceded should be laid out 


and formed into distinct republican States, which should be | 


admitted as members to the Federal Union, having the same 
rights of sovereignty, freedom, and independence, as the other 
States The first effort to fulfil this trust was made in 1785, 
by the offer of a charter or compact to the inhabitants who 
might come to occupy the land. 

Those inhabitants were to form for themselves temporary 
State Governments, founded on the Constitutions of any of the 
States, but to be alterable at the will of their Legislature; and 
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rmanent Governments were to succeed these, whenever the 

pulation became sufficiently numerous to authorize the 
Soe to enter the Confederacy; and Congress assumed to ob- 
tain powers from the States to facilitate this object. Neither 
‘n the deeds of cession of the Srates, nor in this compact, was 
g sovereign power for Congress to govern the Territories 
gserted. Congress retained power, by this act, “‘to dispose 
of and to make rules and regulations respecting the public 
domain,” but submitted to the people to organize a Govern- 
ment harmonious with those of the confederate States. 

The next stage in the progress of colonial government was 
the adoption of the ordinance of 1787, by eight States, in 
which the plan of a Territorial Government, established by 
act of Congress, is first seen. This was adopted while the 
Federal Convention to form the Constitution was sitting. 
The plan placed the Government in the hands of a Governor, 
Secretary, and Judges, appointed by Congress, and conferred 

wer on them to select suitable laws from the codes of the 

tates, until the population should equal 5,000. A Legislative 

Council, elected “1 the people, was then to be admitted toa 
share of the legislative authority, under the supervision of 
Congress; and States were to be Seca whenever the number 
of the population should authorize the measure. 

This ordinance was addressed to the inhabitants as a funda- 
mental compact, and six of its articles define the conditions to 
be observed in their Constitution and laws. These conditions 
were designed to fulfil the trust in the agreements of cession, 
that the States to be formed of the ceded Territories should 
be “distinct republican States.’’ This ordinance was submit- 
ted to Virginia in 1788, and the 5th article, embodying as it 
does a summary of the entire act, was specifically ratified and 
confirmed by that State. This was an incorporation of the 
ordinance into her act of cession. It was conceded, in the 
argument, that the authority of Congress was not adequate 
to the enactment of the ordinance, and that it cannot be sup- 
ported upon the Articles of Confederation. To a part of the 
engagements, the assent of nine States was required, and for 
another portion no provision had been made in those articles. 
Mr. Madison said, in a writing nearly contemporary, but be- 
fore the confirmatory act of Virginia, ‘Congress have pro- 
ceeded to form new States, to erect temporary Governments, 
to appoint officers for them, and to prescribe the conditions on 
which such States shall be admitted into the Confederacy; all 
this has been done, and done without the least color of con- 
ititutional authority.” (Federalist, No. 38.) Richard Henry 
Lee, one of the committee who reported the ordinance to Gon 
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gress, transmitted it to General Washington, (15th July, 1787 
saying, “‘It seemed necessary, for the security of Property 
among uninformed and perhaps licentious people, as the great, 
part of those who go there are, that a strong-toned Governmey; 
should exist, and the rights of property be clearly defined” 
The consent of all the States represented in Congress, th 
consent of the Legislature of Virginia, the consent of the 
inhabitants of the Territory, all concur to support the authorit, 
of this enactment. It is apparent, in the frame of the Const}. 
tution, that the Convention recognised its validity, and adjust. 
ed parts of their work with reference to it. The authority to 
admit new States into the Union, the omission to p-ovide 
distinctly for Territorial Governments, and the clause limitip 
the foreign slave trade to States then existing, which might 
not prohibit it, show that they regarded this Territory as 
provided with a Government, and organized permanently With, 


a restriction on the subject of slavery. Justice Chase, in the | 


opinion already cited, says of the Government before, and it jg 
in some measure true during the Confederation, that “the 
powers of Congress originated from necessity, and arose out 
of and were only limited by events, or, in other words, they 
were revolutionary in their very nature. Their extent de. 
pended upon the exigencies and necessities of public affairs," 
and there is only one rule of construction, in regard to the 
acts done, which will fully support them, viz: that the power 
actually exercised were rightfully exercised, wherever they 
were supported by the implied sanction of the State Legisla. 
tures, and by the ratifications of the people. 

The clauses in the 3d section of the 4th article of the Cor- 
stitution, relative to the admission of new States, and the die 
posal and regulation of the territory of the United States, were 
adopted without debate in the Convention. 

There was a warm discussion on the clauses that relate to 
the subdivision of the States, and the reservation of the claims 
of the United States and each of the States from any prejudice. 
The Maryland members revived the controversy in regard to 
the Crown lands of the Southwest. There was nothing to in 
dicate any reference to a government of Territories not in- 
cluded within the limits of the Union; and the whole dis 
cussion demonstrates that the Convention was consciously 
dealing with a Territory whose condition, as to government, had 
been arranged by a fundamental and unalterable compact. 

An examination of this clause of the Constitution, by the 
light of the circumstances in which the Convention was placed, 
will aid us to determine its significance. The first clause 1, 
“that new States may be admitted by the Congress to this 


) 


187,) 
erty 
Pater 
nent 
ed," 
> the 
the 
ority 
insti. 
just. 
ty to 
vide 
itin 
night 
ry as 


With 


n the | 


1 it ig 
“the 
e out 
they 
t de. 
irs: " 
0 the 
Wels 
they 
gisla. 


Con- 
© die. 
were 


ate to 
slainis 
udice. 
ard to 
to in 
ot in- 
e dis 
iously 
it, had 
t. 
py the 
Iaced 
19@ 8, 


o this 


CIVIL RIGHTS—1959 1835 


Union.’ The condition of Kentucky, Vermont, Rhode Island, 
and the new States to be formed in the Northwest, suggested 
this, a8 a necessary addition to the bate of Congress. The 
next clause, providing for the subdivision of States, and the 
parties to consent to such an alteration, was required, by the 
plans +} foot, for changes in Massachusetts, New York. Penn- 
sylvania North Carolina, und Georgia. The clause which en- 
ables Congress to dispuse of and make regulations respecting 
the public domain, was demanded by the exigencies of an ex- 
hausted treasury and a disordered finance, for relief by sales, 
and the preparation for sales, of the public lands; and the last 
clause, that nothing in the Constitution should prejudice the 
claims of the United States or a particular State, was to quiet 
the jealousy und irritation of those who had claimed for the 
United States all the unappropriated lands. I look in vain, 
among the discussions of the time, for the assertion of a supreme 
sovereignty for Congress over the territory then belonging to 
the United States, or that they might thereafter acquire. I seek 
in vain for an annunciation that a consolidated power had been 
inaugurated, whose subject comprehended an empire, and 
which had no restriction but the discretion of Congress. This 
disturbing element of the Union entirely escaped the appre- 
hensive previsions of Samuel Adams, George Clinton, Luther 
Martin, and Patrick Henry; and, in respect to dangers from 
power vested in a central Government over distant settlements, 
eolonies, or provinces, their instincts were always alive. Not 
a word escaped them, to warn their countrymen, that here was 
a power to threaten the landniarks of this federative Union, 
and with them the safeguards of popular and constitutional 
iberty; or that under this article there might be introduced, 
yn our soil, a single Government over a vast extent of country— 
nGovernment foreign to the persons over whom it might be 
exercised, and capable of binding those not represented, by 
statutes, in all cases whatever. [ find nothing to authorize 
these enormous pretensions, nothing in the expositions of the 
friends of the Constitution, nothing in the expressions of alarm 
by its opponents—expressions which have since been developed 
as prophecies. Every portion of the United States was then 
provided with a municipal Government, which this Constitution 
was not designed to supersede, but merely to modify as to its 
conditions. 

The compacts of cession by North Carolina and Georgia are 
subsequent to the Constitution. They adopt the ordinance of 
1787, except the clause respecting slavery. But the pre. 
cautionary repudiation of that article forms an argument quite 
a satisfactory to the adv wates for Federal power, as its intro: 
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duction would havedone. The refusal of a power to Con 


to legislate in one place, seems to justify the seizure of thy | 


same power when another place for its exercise is found, 
This proceeds from a radical error, which lies -at the found 
ation of much of this discussion. It is, that the Feder 


Government may lawfully do whatever is not directly prohibited | 


by the Constitution. This would have been a fundamentg| 


error, if no amendments to the Constitution had been made, | 


But the final expression of the will of the people of the States 
in the 10th amendment, is, that the powers of the Feder] 
Government are limited to the grants, of the Constitution. 
Before the cession of Georgia was:made, Congress asserted 
rights, in respect to a part of her territory, which requires 
assing notice. In 1798 and 1800, acts for the settlement of 
imits with Georgia, and to establish a Government in the 
Mississippi Territory, were adopted. A Territorial Government 


was organized, between the Chattahoochee and Mississippi | 


rivers. This was within the limits of Georgia. These acts 
dismembered Georgia. They established a separate Gover. 
ment upon her soil, while they rather derisively professed, 
“that the establishment of that Government shall in no r. 
spects impair the rights of the State of Georgia, either to the 
jurisdiction or soil of the Territory.” The Constitution pro. 
vided that the importation of such persons as any of the gx. 
isting States shall think proper to admit, shall not be prohibited 
by Congress before 1808. y these enactinents, a prohibition 
was placed upon the importation of slaves into ecniii al- 
though her Legislature had made none. 

This court have repeatedly affirmed the paramount claim of 
Georgia to this Territory. They have denied the existence of 
any title in the United States. (6 C. R., 87; 12 Wh., 528; 3 
How., 212; 13 How., 381.) Yet these acts were cited in the 
argument as precedents to show the power of Congress in the 
Territories. These statutes were the occasion of earnest ex- 
postulation and bitter remonstrance on the part of the author: 
ties of the State, and the memory of their injustice and wrong 
remained long after the legal settlement of: the controversy by 
the compact of 1802. <A reference to these acts terminates 
what I have to say upon the Constitutions of the Territo 
within the original limits of the United States. These Const: 


tutions were framed by the concurrence of the States making — 


the cessions, and Congress, and were tendered to immigrants 
who might be attracted to the vacant territory. The legisle 
tive powers of the officers of this Government were limited to 
the selection of laws from the States; and provision was made 
for the introduction of popular institutions, and their emanc- 


~~ 


und. 


1 the 
it ex- 
hori- 
rong 
y by 
rates 
ito 

wt 
king 
rante 


ad to 
nade 
anci- 


CIVIL RIGHTS—1959 1837 


son from Federal control, whenever a suitable opportunity 
gecurred. The limited reservation of legislative power to the 
officers of the Federal Government was excused, on the plea 
of necessity ; and the probability is, that the clauses respecting 
slavery embody some compromise among the statesmen of that 
time; beyond these, the distinguishing features of the — 
which the patriots of the Revolution had claimed as their birth- 
ight, from Great Britain, predominated in them. 
"tke acquisition of Louisiana, in 1808, introduced another 
system into the United States. This vast province was ceded 
by Napoleon, and its population had always been accustomed 
toa viceroyal Government, appointed by the Crowns of France 
or Spain. To establish a Government constituted on similar 
principles, and with like conditions, was not an unnatural pro- 
ding. 
Tas there was great difficulty in finding constitutional au- 
thority for the measure. The third section of the fourth arti- 
cle of the Constitution was introduced into the Constitution, 
on the motion of Mr. Gouverneur Morris. In 1803, he was 
ed to for information in regard to its meaning. He an. 
swers: “I am very certain I had it not in contemplation to in 
sert a decree de coercendo imperio in the Constitution of Amer- 
i * * * T| knew then, as well as I do now, that all 
North America must at length be annexed to us. Happy in- 
deed, if the lust of dominion stop here. It would therefore 
have been perfectly utopian to oppose a paper restriction to 
the violence of popular sentiment, in « popular Government.” 
(3 Mor. Writ., 185) A few days later, he makes another reply 
to his correspondent. ‘‘I perceive,’ he says, ‘I mistook the 
drift of your inquiry, which substantially is, whether Con- 
gress can admit, as a new State, territory which did not belong 
to the United States when the Constitution was made. In my 
opinion, they cannot. I always thought, when we should ac- 
quire Canada and Louisiana, it would be proper to GOVERN 
THEM AS PROVINCES, AND ALLOW THEM NO VOICE in our councils. 
In wording the third section oF THE fourth article, I went as far as 
circumstances would permit, to establish the exclusion. CANDOR 
OBLIGES ME TO ADD MY KELIEF, THAT HAD IT BEEN MORE POINTED- 
LY EXPRESSED, A STRONG U!’POSITION WOULD HAVE BEEN MADE.” 
(8 Mor. Writ., 192.) The first Territorial Government of Lou- 
isiana was an Imperial one, founded upon a French or Span- 
ish model. For a time, the Governor, Judges, Legislative 
Council, Marshal, Secretary, and officers of the militia, were 


appointed by the Preside nt.* 


*Mr. Varnum said: “The bill provided such a Government as had never been 
known in the United States.” Mr. Eustis: “The Government laid down in thu 
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Besides these anomalous arrangements, the acquisition gave 
rise to jealous inquiries, as to the influence it would exert jp 
determining the men and States that were to be “the arbiterg 
and rulers’’ of the destinies of the Union; and unconstitutiona] 
opinions, ane for their aim to promote sectional divisions, 
were announced and developed. ‘Something,’ said an emi. 
nent statesman, “‘something has suggested to the members of 
Congress the policy of acquiring geographical majorities. This 
is a very direct step towards pi for it must foster the 
geographical enmities by which alone it can be effected. This 
something must be a contemplation of particular advantages 
to be derived from such majorities; and is it not notorious that 
they consist of nothing else but usurpations over persons and 
property, by which they can regulate the internal wealth and 
prosperity of States and individuals ?”’ 

The most dangerous of the efforts to employ a geographical 
political power, to perpetuate a geographical preponderance in 
the Union, is to be found in the deliberations upon the act of 
the 6th of March, 1820, before cited. The attempt consisted 
of a proposal to exclude Missouri from a place in the Union, 
unless her people would adopt a Constitution containing a 
prohibition upon the subject of slavery, according to-a pre 
scription of Congress. The sentiment is now general, if not 
universal, that Congress had no constitutional power to impose 
the restriction. This was frankly admitted at the bar, in the 
course of this argument. The principles which this court have 
pronounced condemn the pretension then made on behalf of 
the legislative department. In Groves v. Slaughter, (15 Pet.,) 
the Chief Justice said: ‘‘The power over this subject is exclu- 
sively with the several States, and each of them has a right to 
decide for itself whether it will or will not allow persons of 
this description to be brought within its limits.” Justice 
McLean said: “The Constitution of the United States ope- 
rates alike in all the States, and one State has the same power 
over the subject of slavery as-every other State.”” In Pollard’s 
Lessee v. Hagan, (3 How., 212,) the court say: ‘The United 
States have no. constitutional capacity to exercise municipal 


bill is certainly a new thing in the United States.” Mr. Lucas: “It has been re- 
marked, that this bill establishes elementary principles never previously intro- 
duced in the Government of any Territory of the United States. Granting the 
truth of this observation,” &c., &c. Mr. Macon: “My first objection to the princi- 
ple contained in this section is, that it establishes n specics of government un- 
known to the United States.” Mr. Boyle: “Were the President an angel instead 
of a mau, I would not clothe him with this power.” Mr. G. W. Campbell: On 
examining the section, it will appear that it really establishes a complete despot 
ism.” Mr. Sloan: “Can anything be more repugnant to the principles of just gov- 
ernment? Can agything be more despotic?"—Annals of Congress, 1803-'4, 
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jurisdiction, sovereignty, or eminent domain, within the limits 
of @ State or elsewhere, except in cases where it is delegated, 
and the court denies the faculty of the Federal Government to 
add to its powers by treaty or compact.” 

This is a necessary consequence, resulting from the nature 
of the Federal Constitution, which is a federal compact among 
the States, establishing a limited Government, with powers 
delegated by the people of distinct and independent commu- 
nities, who reserved to their State Governments, and to them- 
selves, the powers they did not grant. This claim to impose 
a restriction upon the people of Missouri involved a denial of 
the constitutional relations between the people of the States 
and Congress, and affirmed a concurrent right for the latter, 
with their people, to constitute the social and political system 
of the new States. A successful maintenance of this claim 
would have altered the basis of the Constitution. The new 
States would have become members of a Union defined in part 
by the Constitation and in part by Congress. They would 
not have been admitted to “this Union.” Their sovereignty 
would have been restricted by Congress as well as the Consti- 
tution. The demand was unconstitutional and subversive, but 
was prosecuted with an energy, and aroused such animosities 
among the people, that patriots, whose confidence had not 
failed during the Revolution, begain to despair for the Consti- 
tution.* Amid the utmost violence of this extraordinary 
contest, the expedient contained in the eighth section of this 
act was proposed, to moderate it, and to avert the catastrophe 
it menaced. It was not seriously debated, nor were its consti- 
tutional aspects severely scrutinized by Congress. For the 
first time, in the history of the country, has its operation been 
embodied in a case at law, and been presented to this court 
for their judgment. The inquiry is, whether there are condi- 
tions in the Constitutions of the Territories which subject the 
capacity and status of rege within their limits to the direct 
action of Congress. Can Congress determine the condition 
and status of persons who inhabit the Territories ? 

The Constitution permits Congress to dispose of and to 
make all needful rules and regulations respecting the territory 
or other property belonging to the United States. This power 
applies as well to territory belonging to the United States 
within the States, as beyond them. It comprehends all the 
public domain, wherever it may be. The argument is, that 


* Mr. Jefferson wrote: “The Missouri question is the most portentous une that 
ever threatened our Union. In the gloomiest moments of the revolutionary war 
I never had any apprehension equal to that I feel from this source.” 
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the power to make “ALL needful rules and regulations” “ig g 

ower of legislation,” ‘a full legislative power;” “that jt 
includes all subjects of legislation in the territory,” and i 
without any limitations, except the positive prohibitions which 
affect all the powers of Congress. Soca may then regulate 
or prohibit slavery upon the public domain within the new 
States, and such a prohibition would permanently affect the 
capacity of a slave, whose master might carry him to it. And 
why not? Because no power has been cunferred on Congress, 
This is a conclusion universally admitted. But the power to 
“make rules and regulations respecting the territory” is not 
restrained by State lines, nor are there any constitutional 

rohibitions upon its exercise in the domain of the United 

tates within the States; and whatever rules and regula. 
tions respecting territory Congress may constitutionally make 
are supreme, and are not dependent on the situs of “the terri. 
tory.”’ 

The author of the Farmer's Letters, so famous in the ante. 
revolutionary history, thus states the argument made by the 
American loyalists in favor of the claim of the British Parlia. 
ment to legislate in all cases whatever over the colonies: “It 
has been urged with great veliemence against us,” he says, 
‘“‘and it seems to be thought their rort by our adversaries, that 
a power of regulation is a power of legislation; and a power 
of legislation, if constitutional, must be universal and supreme, 
in the utmost sense of the word. It is therefore concluded 
that the colonies, by acknowledging the power of regulation, 
acknowledged every other power.” 

This sophism imposed upon a portion of the patriots of that 
day. Chief Justice Marshall, in his life of Washington, says 
“that many of the best-informed men in Massachusetts had 
perhaps adopted the opinion of the parliamentary right of 
internal government over the colonies;’’ “that the English 
statute book furnishes many instances of its exercise;”” “that 
in no case recollected, was their authority openly controvert 
ed;”’ and “that the General Court of Massachusetts, on a late 
occasion, openly recognised the principle.’ (Marsh. Wash, 
v. 2, p. 75, 76.) 

But the more eminent men of Massachusetts rejected it; and 
another patriot of the time employs the instance to warn us 
of “the stealth with which oppression approaches,” and “the 
enormities towards which precedents travel.”” And the people 


of the United States, as we have seen, appealed to the last ar- 
ument, rather than acquiesce in their authority. Could it 
ave been the purpose of Washington and his illustrious asso- 
ciates, by the use of ambiguoys, equivocal, and expansive 
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words, such as “rules,” “regulations,” “territory,” to re-es- 
tablish in the Constitution of their country that fort which 
had been prostrated amid the toils and with the sufferings and 
sacrifices of seven years of war!’ Are these words to be un. 
derstood as the Norths, the Grenvilles, Hillsboroughs, Hutch- 
insons, aud Dunmores—in a word, as George III would have 
understood them—or are we to look for their interpretation to 
Patrick Henry or Samuel Adams, to Jefferson, and Jay, and 
Dickinson; to the sage Franklin, or to Hamilton, who from 
his early manhood was engaged in combating British con- 
structions of such words? We know that the resolution of 
Congress of 1780 contemplated that the new States to be form- 
ed under their recommendation were to have the same rights 
of sovereignty, freedom, and independence, as the old. That 
every resolution, cession, compact, and ordinance, of the 
States, observed the same liberal principle. That the Union 
of the Constitution is a union formed of equal States; and that 
new States, when admitted, were to enter “this Union.” Had 
another union been proposed in “any pointed manner,” it 
vould have encountered noi only “strong’’ but successful op- 
position. The disunion between Great Britain and her col- 
onies originated in the antipathy of the latter to “rules and 
regulations’ made by « remote power respecting their internal 
policy. In forming the Constitution, this fact was ever pres- 
ent in the minds of its authors. The people were assured by 
their most trusted statesinen “that the jurisdiction of the Fed. 
eral Government is limited to certain enumerated objects, 
which coneern all members of the republic,” and “that the 
local or municipal authorities form distinet portions of su- 
premacy, no more subject within their respective spheres to 
the general authority, than the general authority is subject to 
them within its own sphere.” Still, this did not content them. 
Under the lead of Hancock and Samuel Adams, of Patrick 
Henry and George Masea, they demanded an explicit declara- 
tion that no more power was to be exercised than they had 
delegated. Aud the ninth and tenth amendments to the Con- 
stitution were designed to include the reserved rights of the 
States, and the people, within all the sanctions of that instru- 
ment, and to bind the authorities, State and Federal, by the 
judicial oath it prescribes, to their recognition and observance. 
Is it probable, therefore, that the supreme’ and irresponsible 
power, which is now claimed for Congress over boundlers ter- 
ritories, the use of which cannot fail to react upon the politi- 
eal system of the States, to its subversion, was ever within the 
contemplation of the statesmen who condueted the counsels 
of the people in the formation of this Constitution? Wheu 
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the questions that came to the surface upon the acquisition of 
Louisiana were presented to the mind of Jefferson, he wrote: 
“‘T had rather ask un enlargement of power from the nation 
where it is found necessary, than to assume it by a construc. 
tion which would make our powers boundless. Our peculiar 
security is in the possession of a written Constitution. Let yg 
not make it blank paper by construction.. I say the same ag 
to the opinion of those who consider the grant of the treaty. 
making power as boundless. If it is, then we have no Constj. 
tution. If it has bounds, they can be no others than the def. 


nitions of the powers which that instrument gives. It specifieg 


and delineates the operations permitted to the Federal Goy. 
ernment, and gives the powers necessary to carry them into 
execution.”” The publication of the journals of the Federal 
Convention in 1819, of the debates reported by Mr. Madison 
in 1840, and the mass of private correspondence of the early 
statesmen before and since, enable us to approach the discus. 
sion of the aims of those who made the Constitution, with 
some insight and confidence. 

I have endeavored, with the assistance of these, to find a 
solution for the grave and difficult question involved in this 
inquiry. _My opinion is, that the claim for Congress of suv. 
preme power in the Territories, under the grant to “* dispose 
of and make all needful rules and regulations respecting terri. 
tory,’’ is not supported by the historical evidence drawn from 
the Revolution, the Confederation, or the deliberations which 
preceded the ratification of the Federal Constitution. The 
ordinance of 1787 depended upon the action of the Congress 
of the Confederation, the assent of the State of Virginia, and 
the acquiescence of the people who recognised the validity of 
that plea of necessity which supported so many of the acts of 
the iene of that time; and the Federal Government 
accepted the ordinance as a recognised and valid engagement 
of the Confederation. 

In referring to the precedents of 1798 and 1800, I find the 
Constitution was plainly violated by the invasion of the rights 
of a sovereign State, both of soil and jurisdiction; and in ref- 
erence to that of 1804, the wisest statesmen protested against 
it, and the President more than doubted its policy and the 
power of the Government. 

Mr. John Quincy Adams, at a later period, says of the lant 
act, “‘that the President found Congress.mounted to the pitch 
of passing those acts, without inquiring where they acquired 
the authority, and he conquered his own scruples as they had 
done theirs.”’ But this court cannot undertake for themselves 
the ‘ame conquest. They acknowledge that our peculiar se- 
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curity is in,the possession of a written Constitution, and they 
cannot make it blank paper by construction. 

They look to its delineation of the operations of the Federal 
Government, and they must not exceed the limits it marks 
out, in their administration. The court have said “that Con- 

ss cannot exercise municipal jurisdiction, sovereignty, or 
eminent domain, within the limits of a State or elsewhere, be- 
yond what has been delegated.’”’ We are then to find the 
authority for supreme power in the Territories in the Consti- 
tution. What are the limits upon the operations of a Govern- 
ment invested with legislative, executive, and judiciary powers, 
and charged with the power to dispose of and to make all need- 
fal rules and regulations respecting a vast public domain? 
The feudal system would have recognised the claim made on 
behalf of the Federal Government for supreme power over 

rsons and things in the Territories, as an incident to this 
title—that is, the title to dispose of and make rules and regu- 
lations respecting it. 
* The Norman lawyers of William the Conqueror would have 
yielded an implicit assent to the doctrine, that a supreme sov- 
ereignty is an inseparable incident to a grant to dispose of and 
to make all needful rules and regulations respecting the public 
domain. But an American patriot, in contrasting the European 
and American systems, may affirm, “that European sovereigns 
give lands to their colonists, but reserve to themselves a power 
to control their property, liberty, and privileges; but the 
American Government sells the lands belonging to the people 
of the several States (i. e., United States) to their citizens, who 
are already in the possession of personal and political rights, 
which the Government did not give, and cannot take away.” 
And the advocates for Government sovereignty in the Terri- 
tories have been compelled to abate a portion of the pretensions 
originally made in its behalf, and to admit that the constitu- 
tional prohibitions upon Congress operate in the Territories. 
But a constitutional prohibition is not requisite to ascertain 
a limitation upon the Se ae of the several departments 
of the Federal Government. Nor are the States or people 
restrained by any enumeration or definition of their rights or 
liberties. 

To impair or diminish either, the department must produce 
an authority from the people themselves, in their Constitution ; 
and, as we have seen, a power to make rules and regulations 
respecting the public domain does not confer a municipal sov- 
ereignty over persons and things upon it. But as this is 
“thought their fort” by our adversaries, I propose a more 
definite examination of it. We have seen, Congress does not 
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dispose of or make rules and regulations respecting do 


main 
belonging to themselves, but belonging to the United States | 


These conferred on their mandatory, Congress, authority to 
sapere of the territory which belonged to them in common; 
and to accomplish that object beneficially and effectually, they 
gave an authority to make suitable rules and os re. 
specting it. en the power of disposition is fulfilled, the 


authority to make rules and regulations terminates, for it at. ' 


taches only upon territory “belonging to the United States,” 
Consequently, the power to make rules and regulations, from 


the nature of the subject, is restricted to such admiaistratiye | 


and conservatory acts as are needful for the preservation of the 
public domain, and its preparation for sale or disposition. The 


system of land surveys; the reservations for schools, internal | 


improvements, military sites, and public buildings; the pre. 
emption claims of settlers; the establishment of land Offices, 
and boards of inquiry, to determine the validity of land titles; 
the modes of entry, and sale, and of conferring titles; the pro. 
tection of the lands from trespass and waste; the partition of 
the public domain into municipal subdivisions, having reference 
to the erection of Territorial Governments and States; and 

erhaps the selection, under their authority, of suitable laws 
or the protection of the settlers, until there may be a sufficient 
number of them to form a self-sustaining municipal Govern. 
ment—these important rules and regulations will sufficientl 
illustrate the scope and operation of the 3d section of the ath 
article of the Constitution. But this clause in the Constitution 


does not exhaust the powers of Congress within the territorial | 


subdivisions, or over the persons who inhabit them. Congress 
may exercise there all the powers of Government which belong 
to them as the Legislature of the United States, of which these 
Territories make a part. (Loughborough v. Blake, 5 Wheat. 
817.) Thus the laws of taxation, for the regulation of foreign, 


Federal, and Indian commerce, and so for the abolition of | 


the slave trade, for the protection of copyrights and inventions, 
for the establishment of postal communication and courts of 
justice, and for the punishment of crimes, are as operative 
there as within the States. I admit that to mark the bounds 
for the jurisdiction of the Government of the United States 
within the Territory, and of its power in respect to peraons and 
things within the municipal subdivisions it has created, isa 
work of delicacy and difficulty, and, in a great measure, is 
beyond the cognizance of the judiciary department of that Gov- 
ernment. How much municipal power may be exercised by 
the people of the Territory, before their admission to the Union, 


the courts of justice canuot decide. This must depend, for , 
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the most part, on political considerations, which cannot enter 
into the determination of a case of law or equity. Ido not feel 
called upon to define the P reine of Congress. It is suffi- 
cient for the decision of this case to ascertain whether the 
residuary sovereignty of the States or people has been invaded 
by the 8th section of the act of 6th March, 1820, I have cited, 
in so far as it concerns the capacity and status of persons in 
the condition and circumstances of the plaintiff and his family. 

These States, at the adoption of the Federal Constitution, 
were organized communities, having distinct systems of muni- 
cipal law, which, though derived from a common source, and 
recognising in the main similar principles, yet in some respects 
cebmewoine unlike, and on a particular subject promised to be 
antagonistic. 

Their systems provided protection for life, liberty, and prop- 
erty, among their citizens, and for the determination of the 
condition and capacity of the persons domiciled within their 
limits. These institutions, for the most part, were placed 
beyortd the control of the Federal Government. The Consti- 
tution allows Congress to coin money, and regulate its value; 
to regulate foreign and Federal commerce; to secure, for a 
limited peridd, to authors and inventors, a property in their 
writings and discoveries; and to make rules concerning cap- 
tures in war; and, within the limits of these powers, it has 
exercised, rightly, to a greater or less extent, the power to 
determine what shall and what shall not be property. 

But the great powers of war and negotiation, finance, postal 
communication, and commerce, in general, when employed in 
respect to the property of a citizen, refer to, and depend upon, 
the municipal laws of the States, to ascertain and determine 
what is property, and the rights of the owner, and the tenure 
by which it is held. 

Whatever these Constitutions and laws validly determine to 
be property, it is the duty of the Federal Government, through 
the domain of jurisdiction merely Federal, to recognise to ie 
property. 

And this principle follows from the structure of the respect- 
ive Governments, State and Federal, and their reciprocal rela- 
tions. They are different agents and trustees of the people of 
the several States, appointed with different powers and with 
distinct purposes, but whose acts, within the scope of their 
respective jurisdictions, are mutually obligatory. They are 
respectively the depositories of such powers of legislatiou us 
the people were willing to surrender, and their duty is to 
co-operate within their several jurisdictions to mainta‘n the 
rights of the same citizens under both Governments unjm- 
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pated, A proscription, therefore, of the Constitution ang 
aws of one or more States, determining property, on the part 
of the Federal Government, by which the stability of its social 
—— may be endangered, is plainly repugnant to the cop. 

itions on which the Federal Constitution was adopted, or 
which that Government was designed to accomplish. Kach 
of the States surrendered its powers of war and negotiation, to 
raise armies and to support a navy, and all of these powers are 
sometimes required to preserve a State from disaster and ruin, 
The Federal Government was constituted to exercise these 
powers for the preservation of the States, respectively, and to 
secure to all their citizens the enjoyment of the rights which 
were not surrendered to the Federal Government. The provi- 
dent care of the statesmen who projected the Constitution was 
signalized by such.a distribution of the powers of Government 
as to exclude many of the motives and opportunities for 
permnotng rovocations and spreading discord among the 
States, and for guarding agdinst those partial combinations, so 
destructive of the community of interest, sentiment, and feeb 
ing, which are so essential to the support of the Union. The 
distinguishing features of their system consist in the exclusion 
of the Federal Government from the local and internal con. 
cerns of, and in the establishment of an independent internal 
Government within, the States. And it is a significant fact in 
the history of the United States, that those controversies which 
have been productive of the greatest animosity, and have 
occasioned most peril to the peace of the Union, have had 
their origin in the well-sustained opinion of a minority among 
the people, that the Federal Government had overstepped its 
constitutional limits to grant some exclusive privilege, or to 
disturb the legitimate distribution of property or power among 
the States or individuals. Nor can a more signal instance of 
this be found than is furnished by the act before us. No candid 
or rational man can hesitate to believe, that if the subject of 
the eighth section of the act of March, 1820, had never been 
introduced into Comgress and made the basis of legislation, no 
interest common to the Union would have been seriously 
affected. And, certainly, the creation, within this Union, of 
large confederacies of unfriendly and frowning States, whick 
las been the tendency, and, to an alarming extent, the result, 
produced by the agitation arising from it, does not commend 
it to the patriot or statesman. This court have determined 
that the intermigration of slaves was not committed to the 
jurisdiction or control of Congress. Wherever a master ie 
entitled to go within the United States, his slave may accom- 
pany him, without any impediment from, or fear of, Congres 
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sional legislation or interference. The question then arises, 
whether Congress, which can exercise no jurisdiction over the 
relations of master and slave within the limits of the Union, 
and is bound to recognise and respect the rights and relations 
that validly exist under the Constitutions and laws of the 
States, can deny the exercise of those rights, and prohibit the 
continuance of those relations, within the Territories. 

And the citation of State statutes prohibiting the immigra- 
tion of slaves, and of the decisions of State courts enforcing 
the forfeiture of the master’s title in accordance with their rule, 
only darkens the discussion. For the question is, have Con- 

ress the municipal sovereignty in the Territories which the 

tate Legislatures have derived from the authority of the 
ople, and exercise in the States? 

And this depends upon the construction of the article in the 
Constitution before referred to. 

And, in my opinion, that clause confers no power upon Con- 

gs to dissolve the relations of the master and slave on the 

omain of the United States, either within or without any of 
the States. 

The eighth-section of the act of Congress of the 6th of March, 
820, did not, in my opinion, operate to determine the domes- 
tic condition and status of the plaintiff and his family during 
their sojourn in Minnesota Territory, or after their return to 
Missouri. 

The question occurs as to the judgment to be given in this 
case. It appeared upon the trial that the plaintiff, in 1834, 
was in a state of slavery in Missouri, and he had been in Mis- 
souri for near fifteen years in that condition when this suit was 
brought. Nor does it appear that he at any time possessed 
another state or condition, de facto. His claim to freedom 
depends upon his temporary clocation, from the domicil of his 
origin, in company with his master, to communities where the 
law of slavery did not prevail. My examination is confined to 
the case, as it was submitted upon uncontested evidence, upon 
appropriate issues to the jury, and upon the instructions given 
and refused by the court upon that evidence. My opinion is, 
that the opinion of the Circuit Court was correct upon all the 
claims involved in those issues, and that the verses cf the 
jury was justified by the evidence and instructions. 

he jury have returned that the plaintiff and his famiry are 
slaves. 

Upon this record, it is apparent that this is not a controversy 
between citizens of different States; and that the plaintiff, at 
no period of the life which has been submitted to the view of 
the court, has had a capacity to maintain a suit in the cotrta 
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of the United States. And in so far as the argument of the 
Chief Justice upon the plea in abatement has a reference to 
the plaintiff or his family, in any of the conditions or circum. 
stances of their lives, as presented in the evidence, I concur jy, 
that portion of his opinion. I concur in the judgment which 
expresses the conclusion that the Circuit Court should not 
have rendered a general judgment. 

The capacity of the plaintiff to sue is involved in the pleas in 
bar, and the verdict of the jury discloses an incapacity under 
the Constitution. Under the Constitution of the United States, 
his is an incapacity to sue in their courts, while, by the laws 
of Missouri, the operation of the verdict would be more exten. 
sive. I think it a safe conclusion to enforce the lesser disabil. 
ity imposed by the Constitution of the United States, and leave 
to the plaintiff all his rights in Missouri. I think the judgment 
should be affirmed, on the ground that the Circuit Court had 
no jurisdiction, or that the case should be reversed and re. 
manded, that the suit may be dismissed. 


Mr. Justice CATRON. 

The defendant pleaded to the jurisdiction of the Circuit 
Oourt, that the plaintiff was a negro of African blood; the 
descendant of Africans, who had am imported and sold in 
this country as slaves, and thus had no capacity as a citizen of 
Missouri to maintain a suit in the Circuit Court. The court 
sustained a demurrer to this plea, and a trial was had upon 
the pleas, of the general issue, and also that the plaintiff and 
his family were slaves, belonging to the defendant. In this 
trial, a verdict was given for the Sleotant. 

The judgment of the Circuit Court upon the plea in abate- 
ment is not open, in my opinion, to examination in this court 
upon the plaintiff’s wnt. 

The Seat was given for him conformably to the prayer 
vf his dernurrer. He cannot assign an error in such a judg. 
ment. (Tidd’s Pr., 1163; 2 Williams’s Saund., 46 a; 2 Iredell 
N. C., 87; 2 W. and §., 391.) Nor does the fact that the judg- 
ment was given on a plea to the jurisdiction, avoid the oan 
cation of this rule. (Capron v. Van Noorden, 2 Cr., 126; 6 
Wend., 465; 7 Met., 598; 5 Pike, 1005. 

The declaration discloses a case within the jurisdiction of 
the court—a controversy between citizens of different States. 
The plea in abatement, impugning these jurisdictional aver- 
ments, was waived when the defendant answered to the decla- 
ration by pleas to the merits. The proceedings ou that plea 
remain a part of the technical record, to show the history of 
the case, but are not open to the review of this court by a writ 
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of error. The authorities are very conclusive on this point. 
Shepherd v. Graves, 14 How., 505; poe Dozier, 6 How., 
98; 1 Stewart, (Alabama,) 46; 10 Ben. Monroe, eeilinoe 
555; 2 Stewart, (Alabama,) 870, 443; 2 Scammon, (Hlinois, 
78. Nor can the court assume, as admitted facts, the aver- 
ments of the plea from the confession of the demurrer. That 
confession was for a single object, and cannot be used for any 
other purpose than to test the validity of the plea. Tompkins 
y, Ashley, 1 Moody and Mackin, 32; 33 Maine, 96, 100. 

There being nothing in controversy here but the merits, I 
will proceed to discuss them. 

The plaintiff claims to have acquired property in himeelf, 
and became free, by being kept in Illinois during two years. 

The Constitution, laws, and policy, of Illinois, are somewhat 

vuliar respecting slavery. Unless the master becomes an in- 
Pebitant of that State, the slaves he takes there do not acquire 
their freedom; and if they return with their master to the 
slave State of his domicil, they cannot assert their freedom 
after their return. For the reasons and authorities on this 

int, I refer to the opinion of my brother Nelson, with which 
Fat only concur, but think his opinion is the most conclusive 
argument on the subject within my knowledge. 

Tt is next insisted for the plaintiff, that his Weise bees that 
of his wife and eldest ae was obtained by force of the act 
of Congress of 1820, usually known as the Missouri compro- 
mise act, which declares: ‘That in all that territory ceded by 
France to the United States, which lies north of thirty-six de- 
grees a minutes north latitude, slavery and involuntary 
servitude shall be, and are hereby, forever prohibited.” 

From this prohibition, the territory now constituting the 
State of Missouri was excepted; which exception to the stipu- 
lation gave it the designation of a compromise. 

The first question presented on this act is, whether Congress 
had power to make such compromise. For, if power was want- 
ing, then no freedom could be acquired by the defendant un- 
der the act. 

That Congress has no authority to pass laws and bind men’s 
rights beyond the powers conferred by the Constitution, is not 
open to controversy. But it is insisted that, by the Constitu- 
tion, Congress has power to legislate for and govern the Ter- 
ritories of the United States, and that by force of the power to 
govern, laws could be enacted, prohibiting slavery in any por- 
tion of the Louisiana Territory; and, of course, to abolish sla- 
sery in all parts of it, whilst it was, or is, governed as a Terri- 
tory. 

y Opinion is, that Congress is vested with power to goverr 
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the Territories of the United States by force of the third geo. 
tion of the fourth article of the Constitution. And I will state 
my reasons for this opinion. 

Almost every provision in that instrument has a histo 
that must be understood, before the brief and sententious lap. 

age employed can be comprehended in the relations its ay. 

ors intended. We must bring before us the state of thin 
presented to the Convention, and in regard to which it acte 
when the compound provision was made, declaring: Ist. That 
“new States may be admitted by the Congress into this 
Union.” 2d. ‘The Congress shall have power to dispose of 
and make all needful rules and regulations respecting the ter. 
ritory or other property belonging to the United States. And 
nothing in this Constitution shall be so construed as to preju- 
dice any claims of the United States, or any particular State.” 

Having ascertained the historical facts giving rise to these 

rovisions, the difficulty of arriving at the true meaning of the 
an nage employed will be greatly lessened. 
e history of these facts is substantially as follows: 

The King of Great Britain, by his proclamation of 1768, 
virtually claimed that the country west of the mountains had 
been conquered from France, and ceded to the Crown of Great 
Britain by the treaty of Paris of that year, and he says: “We 
reserve it under our sovereignty, protection, and dominion, for 
the use of the Indians.” 

This country was conquered from the Crown of Great Brit- 
ain, and surrendered to the United States by the treaty of 

ace of 1788. The colonial charters of Virginia, North Caro. 
ina, and Georgia, included it. Other States set up pretensiona 
of claim to some portions of the territory north of the Ohio, 
but a were of no value, as I suppose. (5 Wheat., 375.) 

As this vacant country had been won by the blood and 
treasure of all the States, those whose charters did not reach 
it, insisted that the country belonged to the States united, and 
that the lands should be disposed of for the benefit of the 
whole; and to which end, the western territory should be 
ceded to the States united. The contest was stringent and 
angry, long before the Convention convened, and deeply agi- 
tated that body. As a matter of justice, and to quiet the 
controversy, Virginia consented to cede the country north of 
the Ohio as early as 1783; and in 1784 the deed of cession waa 
executed, by her delegates in the Congress of the Confedera- 
tion, conveying to the United States in Congress assembled, 
for the benefit of said States, ‘all right, title, and claim, as 
well of soil as of jurisdiction, which this Commonwealth hath 
to the territory or tract of country within the limits of the Vir 
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inia charter, situate, lying and being to the northwest of the 
river Ohio.” In 1787, (July 13) the ordinance was passed by 
the old Congress to govern the Territory. 

Maesachusetts had ceded her pretension of claim to western 
yerritory in 1785, Connecticut hers in 1786, and New York 
had ceded hers. In August, 1787, South Carolina ceded to 
the Confederation her pretension of claim to territory west o! 
that State. And North Carolina was expected to cede Lers, 
which she did do, in April, 1790. And so Georgia was conti- 
dently ewpected to cede her large domain, now constituting 
the territory of the States of Alabama and Mississippi. 

At the time the Constitution was under consideration, there 
had been ceded to the United States, or was shortly expected 
to be ceded, all the western country, from the British Canada 
line to Florida, and from the head of the Mississippi almost to 
its mouth, except that portion which now constitutes the State 
of Kentucky. 

Although Virginia had conferred on the Congress of the 
Confederation power to cores the Territory north of the 
Ohio, still, it cannot be denied, as I think, that power was 
wanting to admit a new State under the Articles of Confedera- 


tion. 

With these facts prominently before the Convention, they 
proposed to accomplish these ends: 

lst. To give power to admit new States. 

2d. To dispose of the public lands in the Territories, and 
mch as might remain undisposed of in the new States after 
lhey were admitted. 

And. thirdly, to give power to govern the different Territo- 
fies as incipient States, not of the Union, and fit them for 
admission. No one in the Convention seems to have doubted 
that these powers were necessary. As early as the third day 
of ita session, (May 29th,) Edmund ieadoih brought forward 
aset of resolutions containing nearly all the germs of the Con- 
stitution, the tenth of which is as follows: 

“ Resolved, That provision ought to be made for the admis- 
sion of States lawfully arising within the limits of the United 
States, whether from a voluntary junction of government and 
territory or otherwise, with the consent of a number of vvices 
in the National Legislature less than the whole.” 

August 18th, Mr. Madison submitted, in order to be referred 
to the committee of detail, the following powers as proper to 
be added to those of the General Legislature: 

“To dispose of the unappropriated lands of the United 
States.” ‘‘To institute temporary Governments for new States 
anging therein.’’ (3 Madison Papers, 1353.) 
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These, with the resolution, that a district for the location of 


the seat of Government should be provided, and some others, , 


were referred, without a dissent, to the committee of detail, to 

arrange and put them into satisfactory language. 
Gouverneur Morris constructed the clauses, and combined 

the views of a majority on the two provisions, to admit new 


States; and secondly, to dispose of the public lands, and ty | 


govern the Territories, in the mean time, between the cession, 

of the States and the admission into the Union of new Stata 

M88 in the ceded territory. (8 Madison Papers, 1456 t 
466. 


It was hardly ee to separate the power “to make all | 


needful rules and regulations” respecting the government of 
the territory and the disposition of the public lan 

North of the Ohio, Virginia conveyed the lands, and vested 
the jurisdiction in the thirteen original States, before the Con. 
stitution was formed. She had the sole title and sole sover. 
eignty, and the same power to cede, on any terms she say 
proper, that the King of England had to grant the Virginia 
colonial charter of 1609, or to grant the charter of Pennsylvy. 
nia to William Penn. The thirteen States, through their 
résentatives and deputed ministers in the old Congress, had 
the same right to govern that Virginia had before the cession, 
(Baldwin’s Constitutional Views, 90.) And the sixth article 
of the Constitution adopted all engagements entered into b 
the Congress of the Confederation, as valid against the Uni 


States; and that the laws, made in pursuance of the new Oon. | 


stitution, to carry out this engagement, should be the supreme 


law of the land, and the judges bound thereby. aa the 
| effect 


compact, and the ordinance, which was part of it, 
under the new Government, the act of August Tth, 1789, was 
passed, which declares, ‘‘ Whereas, in order that the ordinance 
of the United States in Congress assembled, for the govern. 
ment of the Territory northwest of the river Ohio, may have 
full effect, it is requisité that certain provisions should be made, 
so as to adapt the same to the present Constitution of the Uni- 
ted States.” It is then provided that the Governor and other 
officers should be appointed by the President, with the con- 
sent of the Senate; and be subject to removal, &c., in like 
manner that they were by the old Congress, whose functions 
had ceased. 

By the powers to govern, given by the Constitution, those 
amendments to the ordinance could be made, but Con 

ardedly abstained from touching the compact of Virginia, 
farther than to adapt it to the new Constitution. 

It is due to myself to say, that it is asking much of a judgy, 
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qho has for nearly twenty years been exercising jurisdiction, 
from the western Missouri line to the Rocky Mountains, and, 
on this understanding of the Constitution, inflicting the ex- 
treme penalty of death for crimes committed where the direct 
legislation of Congress was the only rule, to agree that he had 
beer. all the while acting in mistake, and as an usurper. 

More than sixty years have passed away since Congress has 
exercised power to govern the Territories, by its legislation 
directly, or by Territorial charters, subject to repeal at all 
times, and it is now too late to call that power into question, if 
this court could disregard its own decisions; which it cannot 
do,as I think. It was held in the case of Cross v. Harrison, (16 
How., 193-’4,) that the sovereignty of California was in the 
United States, in virtue of the Constitution, by which power 
had been given to Congress to dispose of and make all need- 
ful rules and regulations respecting the territory or other 
property belonging to the United States, with the power to 
admit new States into the Union. That decision followed pre- 
ceding ones, there cited. The question was then presented, 
how it was possible for the judicial mind to conceive that the 
United States Government, created solely by the Constitution, 
could, by « lawful treaty, acquire territory over which the ac- 
uiring power had no jurisdiction to hold and govern it, by 
force of the instrument under whose authority the country was 
acquired; and the foregoing was the conclusion of this court 
on the proposition. What was there announced, was most 
deliberately done, and with a purpose. The only question 
here is, as [ think, how far the power of Congress is limited. 

As to the Northwest Territory, Virginia had the right to 
abolish slavery there; and she did so agree in 1787, with the 
other States in the Congress of the Confederation, by assenting 
to and adopting the ordinance of 1787, for the government 
of the Northwest Territory. She did this also by an act of her 
Legislature, passed afterwards, which was a treaty in fact. 

Before the new Constitution was adopted, she had as much 
nght to treat and agree as any European Government had. 
And, having excluded slavery, the new Government was 
bound by that engagement by article six of the new Constitu- 
tion, This only meant that slavery should not exist whilst 
the United States exercised the power of government, in the 
Territorial form; for, when a new State came in, it might do 
80, with or without slavery. 

My opinion is, that Congress had no power, in face of the 
compact between Virginia and the twelve other States, to force 
avery into the Northwest Territory, because there, it was 
bound to that “engagement,” and could not break it. 
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r . sonte 
In 1790, North Carolina ceded her western territory, noy | ided 


the State of Tennessee, and stipulated that the inhabitant, | when 
thereof should enioy all the privileges and advantages of the | «jn ti 


ordinance for governing the territory north of the Ohio river _ of th 
and that Congress should assume the government; and accep} wher 
the cession, under the express conditions contained in the op. | 4 Sta 
dinance: Provided, ‘That no regulation made, or to be made At 
by Congress, shall tend to emancipate slaves.”’ a the fi 


In 1802, Georgia ceded her western territory to the United his r 
States, with the provision that the ordinance of 1787 should in bein 
al] its parts extend to the territory ceded, “that article only | his hi 
excepted which forbids slavery.”” Congress had no more power wast 
to legislate slavery out from the North Carolina and Georgi, ofa § 
cessions, than it had power to legislate slavery in, north of the | denie 
Ohio. No power existed in Congress to legislate at all, affecting jf it 
slavery, in either case. The inhabitants, as respected this de — follov 
Senos of property, stood protected whilst they were governed Th 
by Congress, in like manner that they were protected before | a Fre 
the cession was made, and when they were, respectively, party treaty 
of North Carolina and Georgia. into t 

And how does the power of Congress stand west of the Mis _misi 
aissippi river? The country there was acquired from France, that | 
by treaty, in 1803. It declares, that the First Consul, in the articl 
name of the French Republic, doth hereby cede to the United | brace 
States, in full sovereignty, the colony or province of Louisiana, Th 
with all the rights and appurtenances of the said territory. If j 
And, by article third, that ‘“‘the inhabitants of the ceded terr- — minu 
tory shall be incorporated in the Union of the United States, on th 
and admitted as soon as possible, according to the principles — Orlea 
of the Federal Constitution, to the enjoyment of all the rights, never 
advantages, and immunities, of citizens of the United States; Louis 
and, in the mean time, they shall be maintained and protected of the 
in the free enjoyment of their liberty, property, and the religion of po’ 
which they profess.” ' this « 

Louisiana was a province where slavery was not only lawful, the d 
but where property in slaves was the most valuable of all per- six de 
sonal property. The province was ceded as a unit, with an | ness) 
equal right pertaining to all its inhabitants, in every ‘part Th 
thereof, to own slaves. It was, to a great extent, a vacant it de 
country, having in it few civilized inhabitants. No one portion ) count 
of the colony, of a proper size for a State of the Union hada ocean 
sufficient number of inhabitants to claim admission into the — twely 
Union. To enable the United States to fulfil the treaty, addi- | ing o 
tional population was indispensable, and obviously desired of Lo 
with anxiety by both sides, so that the whole country should, Th 
as soon as possible, become States of the Union. And for this 
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sontemplated future population, the treaty as expressly pro- 
vided as it did for the inhabitants residing in the province 
when the treaty was made. All these were to be protected 
sin the mean time ;”’ that is to say, at all times, between the date 
of the treaty and the time when the portion of the Territory 
where the inhabitants resided was admitted into the Union as 
a State. 

At the date of the treaty, each inhabitant had the right to 
the free enjoyment of his property, alike with his liberty and 
his religion, in every part of Louisiana; the province then 
being one country, he might go everywhere in it, and carry 
his hiberty, property, and religion, with him, and in which he 
was to be maintained and protected, until he became a citizen 
of a State of the Union of the United States. This cannot be 
denied to the original inhabitants and their descendants. And, 
if it be true that immigrants were equally protected, it must 
follow that they can also stand on the treaty. 

The settled doctrine in the State courts of Louisiana is, that 
a French subject coming to the Orleans Territory, after the 
treaty of 1803 was made, and before Louisiana was admitted 
into the Union, and being an inhabitant at the time of the ad- 
mission, becaine a citizen of the United States by that act: 
that he was one of the inhabitants contemplated by the third 
article of the treaty, which referred to all the inhabitants em- 
braced within the new State on its admission. 

That this is the true construction, I have no doubt. 

If power existed to draw a line at thirty-six degrees thirty 
minutes north, so Congress had equal power to draw the line 
on the thirtieth degree—that is, due west from the city of New 
Orleans—and to declare that north of ‘at line slavery should 
never exist. Suppose this had been done before 1812, when 
Louisiana came into the Union, and the question of infraction 
of the treaty had then been presented on the present assumption 
of power to prohibit slavery, who doubts what the decision of 
this court would have been on such an act of Congress; yet, 
the difference between the supposed line, and that on thirty- 
six degrees thirty minutes north, is only in the degree of gross- 
ness presented by the lower line. 

The Missouri compomise line of 1820 was very aggressive ; 
it declared that slavery was abolished forever throughout a 
country reaching from the Mississippi river to the Pacific 
ocean, stretching over thirty-two degrees of longitude, and 
twelve and a half degrees of latitude on its eastern side. sweep- 
ing over four-fifths, to say no more, of the original province 
of Louisiana. 

That the United States Government stipulated in favor of 
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the inhabitants to the extent here contended for, has not bee 
seriously denied, as far as I know; but the argument is tha 
Congress had authority to repeal the third article of the treat 
of 1803, in so far as it secured the right to hold slave property 
in a portion of the ceded territory, leaving the right to exist jy 
other parts. In other words, that Congress could repeal ¢} 
third article entirely, at its pleasure. This I deny. 

The compacts with North Carolina and Georgia were treaties 
ulso, and stood on the same footing of the Louisiana treaty; 
on the assumption of power to repeal the one, it must have ey. 
tended to all, and Congress could have excluded the slaveholder 
of North Carolina from the enjoyment of his lands in the Ter. 
ritory now the State of Tennessee, where the citizens of the 
mother State were the principal proprictors. 

And so in the case of Georgia. Her citizens could haye 
been refused the right to emigrate to the Mississippi oy 
Alabama Territory, unless they left their most valuable and 
cherished property behind them. 

The Constitution was framed in reference to facts then exist. 
ing or likely to arise: the instrument looked to no theories of 
Government. In the vigorous debates in the Convention, a 
reported by Mr. Madison and others, surrounding facts, and 
the condition and necessities of the country, gave rise to 
almost every provision; and among those facts, it was proni- 
nently true, that Congress dare not be intrusted with power 
to provide that, if North Carolina or Georgia ceded her west. 
ern territory, the citizens of the State (in either case) could be 


oe ee at the pleasure of Congress, from removing to their 


ands, then granted to a large extent, in the country likely to 
be ceded, unless they left their slaves behind. That such an 
attempt, in the face of a population fresh from the war of the 
Revolution, and then engaged in war with the great confede. 
racy of Indians, extending from the mouth of the Ohio to the 


Gult of Mexico, would end in open revolt, all intelligent men — 


knew. 

In view of these facts, let us inquire how the question stands 
by the terms of the Constitution, aside from the treaty? How 
it stood in public opinion when the Georgia cession was made, 
in 1802, is apparent from the fact that no guaranty was required 
by Georgia of the United States, for the protection of slave 
propery The Federal Constitution was relied on, to secure 
the rights of Georgia and her citizens during the Territorial 
condition of the country. She relied on the indisputable 
truths, that the States were by the Constitution made equals 
in political rights, and equals in the right to participate in the 
common property of all the States united, and held in trust for 
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hem. The Constitution having provided that “The citizens 
of each State shall be entitled to all privileges and immunities 
of citizens of the several States,” the right to enjoy the territory 
98 equals was reserved to the States, and to the citizens of the 
States, respectively. The cited clause is not that citizens of 
the United States shall have equal privileges in the Territories, 
but the citizen of each State shall come there in right of his 
State, and enjoy the common property. He secures his 
equality through the equality of his State, by virtue of that 
reat fundamental condition of the Union—the equality of the 
tates. 

Congress cannot do indirectly what the Constitution prohib- 
its directly. If the slaveholder is prohibited from going to the 
Territory with his slaves, who are parts of his family in name 
and in fact, it will follow that men owning lawful property in 
their own States; carrying with them the equality of their State 
to enjoy the common property, may be told, you cannot come 
here with your slaves, and he will be held out at the border. 
By this subterfuge, owners of slave property, to the amount 
f thousand of millions, might be almost as effectually excluded 
from removing into the Territory of Louisiana north of thirty- 
six degrees thirty minutes, as if the law declared that owners 
of slaves, as a class, should be excluded, even if their slaves 
were left behind. 

Just as well might Congress have said to those of the North, 
you shall not introduce into the territory south of said line 
your cattle or horses, as the country is already overstocked ; 
nor can you introduce your tools of trade, or machines, as the 
policy of Congress is to encourage the culture of sugar and 
cotton south of the line, and so to provide that the Northern 
people shall manufacture for those of the South, and barter 
for the staple articles slave labor produces. And thus the 
Northern farmer and mechanie would be held out, as the 
slaveholder was for thirty years, by the Missouri restriction. 

If Congress could prohibit one species of property, lawful 
throughout Louisiana when it was acquired, and lawful in the 
State from whence it was brought, so Congisss might exclude 
any or all property. 

he case before us will illustrate the construction contended 
for. Dr. Emerson was a citizen of Missouri; he had an equal 
npnt to go to the Territory with every citizen of other States. 
This is undeniable, as I suppose. Scott was Dr. Emerson’s 
lawful property in Missouri; he carried his Missouri title with 
him; and the precise question here is, whether Congress had 
the power to annul that title. It is idle to say, that if Congress 
could not defeat the title directly, that it might be y 
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indirectly, by drawing a narrow circle around the slave po he 
lation of Upper Louisiana, and declaring that if the slave wen, 
beyond it, he should be free. Such assumption is mere evagioy 
and entitled to no consideration. And it is equally idle t 
contend, that because Congress has express power to regulate 


} 


) 


commerce among the Indian tribes, and to prohibit intercourse | 


with the Indians, that therefore Dr. Emerson’s title might he 
defeated within the country ceded by the Indians to the United 
States as early as 1805, and which embraces Fort Snelling 
(Am. State Papers, vol. 1, p. 734.) We must meet the question 
whether Congress had the power to declare that a citizen of g 
State, carrying with him his equal rights, secured to him 
through his State, could be stripped of his goods and slaves, 
and be deprived of any participation in the common property? 
If this be the true meaning of the Constitution, equality of 


rights to enioy a common country (equal to a thousand miles __ 


square) may be cut off by a geographical line, and a great 
portion of our citizens excluded from it. 

Ingenious, indirect evasions of the Constitution have been 
attempted and defeated heretofore. In the passenger cases, 
(7 How. R.,) the attempt was made to impose a tax on the 
masters, crews, and passengers of vessels, the Constitution 
having prohibited a tax on the vessel itself; but this court 
held the attempt to be a mere evasion, and pronounced the 
tax illegal. 

[ admit that Virginia could, and lawfully did, prohibit sla. 
very northwest of the Ohio, by her charter of cession, and that 
the territory was taken by the United States with this con- 
dition imposed. I also admit that France could, by the treaty 
of 1808, have prohibited slavery in any part of the ceded tern: 
tory, and imposed it on the United, States as a fundamental 
condition of the cession, in the mean time, till new States were 
admitted in the Union. 

I concur with Judge Baldwin, that Federal power is exer. 
cised over all the territory within the United States, pursuant 
to the Constitution; and, the conditions of the cession, whether 
it was a part of the original territory of a State of the Union, 
or of a foreign State, ceded by deed or treaty ; the right of the 
United States in or over it depends on the contract of cession, 
which operates to incorporate as well the Territory as its 
inhabitants into the Union. (Baldwin’s Constitutional Views, 
84.) 

My opinion is, that the third article of the treaty of 1808, 
ceding Louisiana to the United States, stands protected by the 
Constitution, and cannot be repealed by Congress. 

And, secondly, that the act of 1820, known as the Missoun 
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sompromise, violates the most leading feature of the Constitu- 
tion—a feature on which the Union depends, and which secures 
to the respective States and their citizens an entire EQUALITY 
of rights, privileges, and immunities. 

On these grounds, I hold the compromise act to have been 
yoid; and, consequently, that the plaintiff, Scott, can claim no 
penefit under it. 

For the reasons above stated, I concur with my brother 
jndges that the plaintiff, Scott, is a slave, and was so when 
this suit was brought. 


Mr. Justice McLEAN and Mr. Justice CURTIS dissented. 


Mr. Justice McLEAN dissenting. 

This case is before us on a writ of error from the Circuit 
Court for the district of Missouri. 

An action of trespass was brought, which charges the de- 
fendant with an assault and imprisonment of the yen and 
also of Harriet Scott, his wife, Eliza and Lizzie, his two chil- 
dren, on the ground that they were his slaves, which was with- 
out right on his part, and against law. 

The defendant filed a plea in abatement, ‘that said causes 
of action, and each and every of them, if any such accrued to 
the eaid Dred Scott, accrued out of the jurisdictiun of this 
court, and exclusively within the jurisdiction of the courts of 
the State of Missouri, for that to wit, said plaintiff, Dred Scott, 
is not a citizen of the State of Missouri, as alleged in his dec- 
laration, because he is a negro of African descent, his ances- 
tors were of pure African bea and were brought into this 
country and sold as negro slaves; and this the said Sandford 
is ready to verify; wherefore he prays judgment whether the 
court can or will take further cognizance of the action afore- 
said.” 

To this a demurrer was filed, which, on argument, was sus- 
tained by the court, the plea in abatement being held insuffi- 
cient; the defendant was ruled to plead over. Under this rule 
he pleaded: 1. Not guilty; 2. That Dred Scott was a negro 
slave, the property of the defendant; and 8. That Harriet, the 
wife, and Eliza and Lizzie, the daughters of the plaintiff, were 
the lawful slaves of the defendant. 

Issue was joined on the first plea, and replications of de inju 
na were filed to the other pleas. 

The parties agreed to the following facts: In the year 1834, 
the plaintiff was a negro slave belonging to Dr. Emerson, who 
was a surgeon in the army of the United States. In that year, 
Dr. Emerson took the plaintiff from the State of Missouri to 
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the post of Rock Island, in the State of Illinois, and held him 
there as a slave until the month of April or May, 1836. Aj 
the time last mentioned, Dr. Emerson removed the. plaintif 
from Rock Island to the military post at Fort Snelling, situate 
on the west bank of the Mississippi river, in the territo 
known as Upper Louisiana, acquired by the United States of 
France, and situate north of latitude thirty-six degrees thirty 
minutes north, and north of the State of Missouri. Dr. Emep. 
son held the plaintiff in slavery, at Fort Snelling, from the 
last-mentioned date until the year 1838. 

In the year 1835, Harriet, who is named in the second count 


of the plaintiff’s declaration, was the negro slave of Major | 


Taliaferro, who belonged to the army of the United States, 
In that year, Major Taliaferro took Harriet to Fort Snelling , 
military post situated as hereinbefore stated, and kept her 
there as a slave until the year 1836, and then sold and deliy. 
ered her as a slave, at Fort Snelling, unto Dr. Emerson, who 
held her in slavery, at that place, until the year 1838. 

In the year 1836, the plaintiff and Harriet were married gt 
Fort Snelling, with the consent of Dr. Emerson, who claimed 
to be their master and owner. Eliza and Lizzie, named in the 
third count of the plaintiff’s declaration, are the fruit of that 
marriage. Eliza is about fourteen years old, and was born on 
board the steamboat Gipsey, north of the north line of the 
State of Missouri, and upon the river Mississippi. Lizzie jg 
about seven years old, and was born in the State of Missouri, 
at the military post called Jefferson Barracks. 


In the year 1838, Dr. Emerson removed the plaintiff and | 


said Harriet and their daughter Eliza from Fort Snelling to 
the State of Missouri, where they have ever since resided. 

Before the commencement of the suit, Dr. Emerson sold 
and conveyed the plaintiff, Harriet, Eliza, and Lizzie, to the 
defendant, as slaves, and he has ever since claimed to hold 
them as slaves. 

At the times mentioned in the plaintiff’s declaration, the de- 
fendant, claiming to be the owner, laid his hands upon said 
plaintiff, Harriet, Eliza, and Lizzie, and imprisoned them; 


doing in this respect, however, no more than he might lawfully | 


ilo, if they were of right his slaves at such times. 

In the first place, the plea to the jurisdiction is not before 
us, on this writ of error. A demurrer to the plea was sustain- 
ed, which ruled the plea bad, and the defendant, on leave, 
pleaded over. 

The decision on the demurrer was in favor of the plaintiff, 
and as the plaintiff prosecutes this writ of error, he does not 
complain of the decision on the demurrer. The defendant 
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might have complained of this decision, as against him and 
have prosecuted a writ of error, to reverse it. But as the ase, 
under the instruction of the court to the jury, was decided in 
his favor, of course he had no ground of complaint. 

But it is said, if the court, on looking at the record, shall 
dearly perceive that the Cirenit Court had no jurisdiction, it 
isa ground for the dismissal of the case. This may be char- 
acterized us rather a sharp practice, and one which seldom, if 
ever, occurs. No case was cited in the argument as authority, 
and not a single case precisely in point is recollected in our re- 
ports. The pleadings do not show a want of jurisdiction. This 
want of jurisdiction can only be ascertained by a judgment on 
the demurrer to the special plea. No such case, it is believed, 
can be cited. But if this rule of practice is to be applied in 
this case, and the plaintiff in error is required to answer and 
maintain as,well the points ruled in his favor, as to show the 
error of those ruled against him, he has more than an ordinary 
duty to perform. Under such circumstances, the want of juris- 
diction in the Circuit Court must be so clear as not to admit 
of doubt. Now, the plea which raises the question of jurisdic- 
tion, in my judgment, is radically defective. The gravamen 
of the plea is this: “That the plaintiff is a negro of African 
descent, his ancestors being of pure African blood, and were 
brought into this country, and sold as negro slaves.” 

There is no averment in this plea which shows or conduces 
to show an inability in the plaintiff to sue in the Circuit Court. 
It does not allege that the plaintiff had his domicil in any other 
State, nor that he is not a free man in Missouri. He is averred 
to have had a negro ancestry, but this does not show that he 
is not a citizen of Missouri, within the meaning of the act of 
Congress authorizing him to sue in the Circuit Court. It has 
never been held necessary, to constitute a citizen within the 
act, that he should have the qualifications of an elector. Fe- 
males and minors may sue in the Federal courts, and so may 
any individual who has a permanent domicil in the State un- 
der whose laws his rights are protected, and to which he owes 
allegiance. 

Being born under our Constitution and laws, no naturaliza- 
tion is required, as one of foreign birth, to make him a citizen. 
The most general and appropriate definition of the term citi- 
zn is “a ftreeman.” Being a freeman, and having his domieil 
ina State different from that of the defendant, he is a citizen 
within the act of Congress, and the courts of the Union are 
open to him. 

It has often been held, that the jurisdiction, as regards par. 
ties, ean only be exercised between citizens of different States, 
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and that a mere residence is not sufficient; but this has been 
said to distinguish a temporary from a permanent residence 
To constitute a good plea to the jurisdiction, it must neps. 
tive those qualities and rights which enable an individual 
sue in the Federal courts. This has not been done; and g, 
this ground the plea was defective, and the demurrer was pro 
erly sustained. © implication can aid a plea in abatement 
in bar; it must be complete in itself; the facts stated, if tro 
must abate or bar the right of the plaintiff to sue. This is no 
the character of the above plea. The facts stated, if admitted 
are not inconsistent with other facts, which may be presumed, 
and which bring the plaintiff within the act of Congress, 
The pleader has not the boldness to allege that the plaintif 


} 


} 


is a slave, as that would assume against him the matter in ¢op. | 


troversy, and embrace the entire merits of the case in a plea to 
the jurisdiction. But beyond the facts set out in the plea, the 


court, to sustain it, must assume the plaintiff to be a slave, | 


which is decisive on the merits. This is a short and an effec, 
ual mode of deciding the cause; but I am yet to learn that jt 
is sanctioned by any known rule of pleading. 

The defendant’s counsel complain, that if the court take 
jurisdiction on the ground that the plaintiff is free, the a 
sumption is against the right of the master. This argument 
is easily answered. In the first place, the plea does not show 
him to be aslave; it does not follow that a man is not fres 


_— 


whose ancestors were slaves. The reports of the Supreme | 


Court of Missouri show that this assumption has many exce 


tions; and there is no averment in the plea that the plaintiff): ’ 


not within them. 

By all the rules of pleading, this is a fatal defect in the plea 
If there be doubt, what rule of construction has been estab. 
lished in the slave States? In Jacob v. Sharp, (Meigs’s Rep, 
Tennessee, 114,) the court held, when there was doubt as to 
the construction of a will which emancipated a slave, “it must 
be construed to be subordinate to the higher and more impor. 
tant right of freedom.” 

No injustice can result to the master, from an exercise of 
jurisdiction in this cause. Such a decision does not in any 
degree aftect the merits of the case; it only enables the plain- 
tiff to assert his claims to freedom before this tribunal. If the 
jurisdiction be ruled against him, on the ground that he sa 
slave, it is decisive of his fate. 

Tt has been argued that, if a colored person be made a citi- 
zen of a State, he cannot sue in the Federal court. The Consti- 
tution declares that Federal jurisdiction ‘“‘may be exercised 
hetween citizens of different States,”’ and the same is providel 
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m the act of 1789. The above argument is properly met by 
saying that the Constitution was intended to be a practical 
instrument; and where its language is too plain to be misun- 
derstood, the argument ends.”’ 

In Chire v. Chirse, (2 Wheat., 261; 4 Curtis, 99,) this court 
says: “That the power of naturalization is exclusively in Con- 

3 does not seem to be, and certainly ought not to be, con- 
troverted.”’ No person can legall be made a citizen of a State, 
and consequently a citizen of the United States, of foreign birth, 
anless he be naturalized under the acts of Congress. 2a e88 
has power ‘‘to establish a uniform rule of naturalization.’ 

It is a power which belongs exclusively to Congress, as inti- 
mately connected with our Federal relations. State may 
guthorize foreigners to hold real estate within its jurisdiction, 
but it has no power to naturalize foreigners, al ive them 
the rights of citjzens.. Such a right is opposed to the acts of 
Congress on the subject of naturalization, and subversive of 
the Federal powers. I regret that any countenance should be 

iven from this bench to a practice like this in some of the 

tates, which has no warrant in the Constitution. 

In the argument, it was said that a colored citizen would not 
be an agreeable member of society. This is more a matter of 
taste than of law. Several of the States have admitted persons 
of color to the right of suttrage, and in this view have recog- 
nised them as citizens; and this has been done in the slave as 
well as the free States. On the question of citizenship, it must 
be admitted that we have not 1 very fastidious. Under 
the late treaty with Mexico, we have made citizens of all 
grades, combinations, and colors. The same was done in the 
admission of Louisiana and Florida. No one ever doubted, 
and no court ever held, that the people of these Territories did 
not become citizens under the treaty. They have exercised 
all the rights of citizens, without being naturalized under the 
acta of Congress. 

There are several important principles involved in this case, 
which have been argued, and which may be considered under 
the following heads: 

1. The locality of slavery, as settled by this court and the 
courts of the States. 

2. The relation which the Federal Government bears to 
slavery in the States. 

8. The power of Congress to establish Territorial Govern- 
ments, eh prohibit the introduction of slavery therein. 

4. The effect of taking slaves into a new State or Territory, 
and so holding them, where slavery is prohibited. 

5. Whether the return of a slave under the control of his 
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master, after being entitled to his freedom, reduces him to hiy 
former condition. 

6. Are the decisions of the Supreme Court of Missouri, op 
oe —n before us, binding on this court, within the ml, 

opted. 

In the course of my judicial duties, I have had occasion ty 
consider and decide several of the above points. 


1, As to the locality of slavery. The civil law throughout | 


the Continent of Europe, it is believed, without an exception, 
is, that slavery can exist only within the territory where it jg 
established; and that, if a slave escapes, or is carried beyond 
such territory, his master cannot reclaim him, unless by virtue 
of some express stipulation. (Grotius, lib. 2, chap. 15, 5,1: 
lib. 10, chap. 10, 2, 1; Wicqueposts Ambassador, lib. 1. p 
418; 4 Martin, 385; Case of the breole in the House of Libel 
1842; 1 Phillimore on International Law, 316, 335.) 

There is no nation in Europe which considers itself bound 
to return to his master a fugitive slave, under the civil law o 
the law of nations. On the contrary, the slave is held to be 
free where there is no treaty obligation, or compact in some 
other form, to return him to his master. The Roman law did 
not allow fréedom to be sold. An ambassador or any other 
public functionary could not take a slave to France, Spain, or 
any other country of Europe, without emancipating him. A 
number of slaves escaped from a Florida plantation, and were 
received on board of ship by Admiral Cochrane; by the King’s 
Bench, they were held to be free. (2 Barn. and Cres., 440.) 

In the great and leading case of Prigg v. The State of 
Pennsylvania, (16 Peters, 594; 14 Curtis, 421,) this court say 
that, by the general law of nations, no nation is bound to 
recognise the state of slavery, as found within its territorial 
dominions, where it is in opposition to its own policy and 
institutions, in favor of the subjects of other nations where 
slavery is organized. If it does it, it is as a matter of comity, 
and not as a matter of international right. The state of slavery 
is deemed to be a mere municipal regulation, founded upon 
and limited to the range of the territorial laws. This was fully 
recognised in Somersett’s case, (Lafft’s Rep., 1; 20 Howell's 
State Trials, 79,) which was decided before the American 
Revolution. 

There was some contrariety of opinion among the judges on 
certain points ruled in Prigg’s case, but there was none in 
regard to the great principle, that slavery is limited to the 
range of the laws under which it is sanctioned. 

o cause in England appears to have been more thoroughly 
examined than that of Somersett. The judgment pronounced 
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by Lord Mansfield was the judgment of the Court of King’s 
Bench. The cause was argued at great length, and with great 
ability, by Hargrave and others, who stood among the most 
eminent counsel in England. It was held under advisement 
from term to term, and a due sense of ita importance was felt 
and expressed by the Bench. 

In giving the _— of the court, Lord Manafield said: 

«“ he state of slavery is of such a nature that it is incapable 
of being introduced on auy reasons, moral or political, but 
only by positive law, which preserves its force long after the 
reagons, occasion, and time itself, from whence it was created, 
ig erased from the memory; it is of a nature that nothing can 
be suffered to support it but positive law.”’ 

He referred to the contrary opinion of Lord Hardwicke, in 
October, 1749, as Chancellor: “‘That he and Lord Talbot, 
when Attorney and Solicitor General, were of opinion that no 
such claim, as here presented, for freedom, was valid.” 

The weight of this decision is sought to be impaired, from 
the terms in which it was described by the exuberant imagina- 
tion of Curran. The words of Lord Mansfield, in giving the 
opinion of the court, were such as were fit to be used by a 

at judge, in a most important case. It is a sufficient answer 
to all objections to that judgment, that it was pronounced 
before the Revolution, and that it was considered by this court 
as the highest authority. For near a century, the decision in 
Somersett’s case has remained the law of England. The case 
of the slave Grace, decided by Lord Stowell in 1827, does not, 
as has been supposed, overrule the judgment of Lord Mans- 
feld. Lord Stowell held that, during the residence of the 
slave in England, ‘‘No dominion, authority, or coercion, can 
be exercised over him.”’ Under another head, I shall have 
gecasion to examine the opinion in the case of Grace. 

To the position, that slavery can only exist except under 
the authority of law, it is objected, that in few if in any in- 
stances has it been established by statutory enactment. This 
isno answer to the doctrine laid down by the court. Almost 
all the principles of the common law had their foundation in 
me. Slavery was introduced into the colonies of this coun- 
try by Great Britain at an early period of their history, and 
itwas protected and cherished, until it became incorporated 
into the colonial policy. It is immaterial whether a system of 
slavery was introduced by express law, or otherwise, if it have 
the authority of law. There is no slave State where the insti- 
lution is not recognised and protected by statutory enactments 
and judicial decisions. Slaves are made property by the laws 
of the slave States, and as such are liable to the claims of cred 
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itors; they descend to heirs, are taxed, and in the South they 
are a subject of commerce. 

In the case of Rankin v. Lydia, (2 A. K. Marshall’s Rep, 
Judge Mills, speaking for the Court of Appeals of Kentucky 
says: “In deciding the question, (of slavery,) we disclaim th, 
influence of the general principles of liberty, which we all ad. 
mire, and conceive it ought to be decided by the law ag it jg 
and not as it ought to be. Slavery is sanctioned by the laws 
of this State, oa the right to hold slaves under our municipal 
regulations is unquestionable. But we view this as a right 
existing by positive law of a municipal character, without 
foundation in the law of nature, or the unwritten and commo, 
law.”’ 

I will now consider the relation which the Federal Govern. 
ment bears to slavery in the States: 

Slavery is emphatically a State institution. In the ninth 
section of the first article of the Constitution, it is provided 
‘“‘that the migration or importation of such persons as any of 
the States now existing shall think proper to admit, shall not 
be prohibited by the Congress prior to the year 1808, buts 
tax or duty may be imposed on such importation, not exceed. 
ing ten dollars for each person.”’ 

n the Convention, it was proposed by a committee of eleven 
to limit the importation of slaves to the year 1800, when Mr, 
Pinckney moved to extend the time to the year 1808. This 
motion was carried—New Hampshire, Massachusetts, Conneeti- 
cut, Maryland, North Carolina, South Carolina, and Georgia, 
voting in the affirmative; and New Jersey, Pennsylvania, and 
Virginia, in the negative. In opposition to the motion, Mr, 
Madison said: ‘‘Twenty years will produce all the mischief 
that can be apprehended from the liberty to import slaves; 80 
long a term will be more dishonorable to the American char. 
acter than to say nothing about it in the Coustitution.’”’ (Madi. 
son Papers.) 

The provision in regard to the slave trade shows clearly that 
Congress considered slavery a State institution, to be contin- 
ued and regulated by its individual sovereignty; and to con 
ciliate that interest, the slave trade was continued twenty years, 
mot as a general measure, but for the “benefit of such State 
as shall think proper to encourage it.”’ 

In the case of Groves v. Slaughter, (15 Peters, 449; 14 Car 
tis, 137,) Messrs. Clay and Webster contended that, under the 
commercial power, Congress had a right to regulate the slave 
trade among the several States; but the court held that Con- 

ress had no power to interfere with slavery as it exists in the 
Btates, or to regulate what is called the slave trade among 
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them. If this trade were subject to the commercial power, it 
would follow that Congress could abolish or establish slavery 
jn every State of the Union. 

The only connection which the Federal Government holds 
with slaves in a State, arises from that provision of the Con- 
stitution which declares that ‘No person held to service or 
labor in one State, under the laws thereof, escaping into 
another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be deliver- 
ed up, on claim of the party to whom such service or labor 
ma be due.” 

his being a fundamental law of the Federal Government, 
it rests mainly for its execution, as has been held, on the judi- 
cial power of the Union; and so far as the rendition of fugi- 
tives from labor has become a subject of judicial action, the 
Federal obligation hks been faithfully discharged. 

In the formation of the Federal Constitution, care was taken 
toconfer no power on the Federal Government to interfere 
with this institution in the States. In the provision respect- 
ing the slave trade, in fixing the ratio of representation, and 
providing for the reclamation of fugitives from labor, slaves 
were referred to as persons, and in no other respect are they 
considered in the Constitution. 

We need not refer to the mercenary spirit which introduced 
the infumous traffic in slaves, to show the degradation of negro 
dlavery in our country. This system was imposed upon our 
slonial settlements by the mother country, and it is due to 
trath to say that the commercial colonies and States were 
thiefly engaged in the traffic. But we know as a historical 
fact, that James Madison, that great and good man, a leading 
member in the Federal Convention, was solicitous to guard 
the language of that instrument so as not to convey the idea 
that there could be property in man. 

I prefer the lights of Madison, Hamilton, and Jay, as u 
meaus of construing the Constitution in all its bearings, rather 
than to look behind that period, into a traffic which is now de- 
clared to be piracy, and punished with death by Christian na- 
tions. I do not like to draw the sources of our domestic rela- 
tions from so dark a ground. Our independence was a great 
epoch in the history of freedom; and while I admit the Gov- 
emment was not made especially for the colured race, yet 
many of them were citizens of the New England States, and 
exercised the rights of suffrage when the Constitution was 
adopted, and it was not doubted by any intelligent person that 
its tendencies would greatly ameliorate their condition. 

Many of the States, on the adoption of the Constitution, or 
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shortly afterward, took measures to abolish slavery within their 
respective jurisdictions; and it is a well-known fact that a be 
lief was cherished by the leading men, South as well as North 


that the institution of slavery would gradually decline, until tt | 


would become extinct. The increased value of slave labor in 
the culture of cotton and sugar, prevented the realization of 
this expectation. Like all other communities and States, tho 
South were influenced by what they consideréd to be thei 
own interests. 

But if we are to turn our attention to the dark ages of the 
world, why confine our view to colored slavery? On the same 
principles, white men were made slaves. All 
origin in power, and is against right. 

he power of Congress to establish Territorial Governments, 
and to prohibit the introduction of slavery therein, is the next 
point to be considered. 


After the cession of western territory by Virginia and other | 


States, to the United States, the public attention was directed 
to the best mode of disposing of it for the general benefit, 
While in attendence on the Federal Convention, Mr. Madi. 
son, in a letter to Edmund Randolph, dated the 22d April, 
1787, says: ‘Congress are deliberating on the plan most eligi- 
ble for disposing of the western territory not yet surveyed, 
Some alteration will probably be made in the ordinance on that 
subject.’’ And in the same letter he says: ‘The inhabitants 
of the Illinois complain of the land jobbers, &c., who are pur. 
chasing titles among them. Those of St. Vincent’s complain 
of the defective criminal and civil justice among them, as well 
as of military protection.”” And on the next day he writes to 
Mr. Jefferson: “The government of the settlements on the 
Illinois and Wabash is a subject very perplexing in itself, and 
rendered more so by our ignorance of the many circumstances 
on which a right judgment depends. The inhabitants at those 
ve claim protection against the savages, and some provision 
or both civil and criminal justice.”’ 

In May, 1787, Mr. Edmund Randolph submitted to the Fed 
eral Convention certain propositions, as the basis of a Federal 
Government, among which was the following: 

“* Resolved, That provision ought to be made for the admis 
sion of States lawfully arising within the limits of the United 
States, whether from a voluntary junction of government and 
territory or otherwise, with the consent of a number of voices 
in the National Legislature less than the whole.”’ 


Afterward, Mr. Madison submitted to the Convention, in 


order to be referred to the committee of detail, the following 
powers, as proper to be added to those of general legislation: 
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“To dispose of the a lands of the United States. 
To institute temporary Governments for new States arising 
therein. To regulate affairs with the Indians, as well within 
gs without the limits of the United States.” 

Other propositions were made in reference to the same sub- 
‘ects, Which it would be tedious to enumerate. Mr. Gouver- 
neur Morris proposed the following: 

«The Legislature shall have power to dispose of and make 
al] needful rules and regulations respecting the territory or 
other property belonging to the United States; and nothing in 
this Constitution contained shall be so construed as to preju- 
dice any claims either of the United States or of any particular 
State.” 

This was adopted as a part of the Constitution, with two 
yerbal alterations—Congress was substituted for Legislature, 
and the word either wis stricken out. 

In the organization of the new Government, but little reve- 
nue for a series of years was expected from commerce. The 

ublic Jands were considered as the principal resource of the 
country for the payment of the Revolutionary debt. Direct 
taxation was the means relied on to pay the current expenses 
of the Government. The short period that occurred between 
the cession of western lands to the Federal Government by 
Virginia and other States, and the adoption of the Constitu- 
tion, was sufficient to show the necessity of a proper land sys- 
tem and a temporary Government. This was clearly seen by 
propositions and remarks in the Federal Convention, some of 
which are above cited, by the passage of the Ordinance of 
1187, and the adoption of that instrument by Congress, under 
the Constitution, which gave to it validity. 

It will be recollected that the deed of cession of western 
territory was made to the United States by Virginia iu 1784, 
and that it required the ee ceded to be laid out into 


, States, that the land should be disposed of for the common 


| ment provided there should be organize 


benefit of the States, and that all right, title, and claim, as well 
of soil as of jurisdiction, were ceded; and this was the forin 
of cession from other States. 

On the 13th of July, the Ordinance of 1787 was passed, ‘‘for 
the government of the United States territory northwest of 
the river Ohio,” with but one dissenting vote. This instru- 

4 in the territory not 
less than three nor more than five States, designating their 
boundaries. It was passed while the Federal Convention was in 
session, about two months before the Constitution was adopted 
by the Convention. The members of the Convention must 
therefore have been well acquainted with the provisions of the 
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Ordinance. It provided for a temporary Government, as initia. 
tory to the formation of State Governments. Slavery wa 
prohibited in the territory. 

Can any one suppose that the eminent men of the Feder) 
Convention could have overlooked or neglected & matters 
vitally important to the country, in the organization of tem 
rary Governments for the vast territory northwest of the rive 
Ohio? In the 3d section of the 4th article of the Constitution, 
they did make provision for the admission of new States, the 
sale of the public lands, and the temporary Government of the 
territory. Without a temporary Government, new States 
could not have been formed, nor could the public lands haye 
been sold. 

If the third section were before us now for consideration for 
the first time, under the facts stated, I could not hesitate to 
say there was adequate legislative power given in it. The 
poe to make all needful rules and regulations is a power to 


egislate. This no one will controvert, as Congress cannot 
make ‘‘rules and regulations,” exce;t by legislation. But it 
is argued that the word territory is used as synonymous with 


the word land; and that the rules and regulations of Congress 
are limited to the disposition of lands and other property 
belonging to the United States. That this is not the true 
construction of the section appears from the fact that in the 
first line of the section “the power to dispose of the public 
lands’’ is given expressly, and, in addition, to make all needful 
rules and regulations. The power to dispose of is complete 
in itself, and requires nothing more. It authorizes Congres 
to use the proper means within its discretion, and any further 
provision for this purpose would be a useless verbiage. Asa 
composition, the Constitution is remarkably tree from such a 
charge. 

In the discussion of the power of Congress to govern a 
Territory, in the case of the Atlantic Insurance Company ». 
Canter, (1 Peters, 511; 7 Curtis, 685,) Chief Justice Marshall, 
speaking for the court, said, in regard to the people of Florida, 
‘they do not, however, participate in political power; they do 
not share in the Government till Florida shall become a State; 
in the mean time, Florida continues to be a Territory of the 
United States, governed by virtue of that clause in the Consti- 
tution which empowers Congress ‘to make all needful rules 
and regulations respecting the territory or other property 
belonging to the United States.’ ” 

And he adds, “perhaps the power of governing a Territory 
belonging to the United States, which has not, by becoming 
a State, acquired the means of self-government, may result 
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peroasarily from the fact that it is not within the jurisdiction 
of any particular State, and is within the power and jurisdic- 
tion of the United States. The right to govern may be the 
inevitable consequence of the right to acquire territory; which- 
aver may be the source whence the power is derived, the 

ession of it is unquestioned.’’ And in the close of the 
opinion, the court say, “in legislating for them [the Territo- 
So | Ory exercises the combined po-vers of the General 

d State Governments.” 

Some consider the opinion to be loose and inconclusive; 
others, that it is obier dicta; and the last sentence is objected 
to a8 poeueing absolute power in Congress over Territories. 
The learned and eloquent Wirt, who, in the argument of a 
cause before the court, had occasion to cite a few sentences 
from an opinion of the Chief Justice, observed, ‘“‘no one can 
mistake the style, the words so completely match the thought.”’ 

I can see no want of precision in the eee of the Chief 
Justice; his meaning cannét be mistaken. He states, first. 
the third section as giving power to Congress te govern the 
Territories, and two other grounds from which the power may 
also be implied. The objection seems to be, that the Chiet 
Justice did not say which of the grounds stated he considered 
the source of the power. He did not specifically state this, 
but he did say, ‘“‘whichever may be the source whence the 
power is derived, the possession of it is unquestioned.” No 
opinion of the court could have been expressed with a stronger 
emphasis ; eee in Congress is unquestioned. But those 
who have undertaken to criticise the opinion, consider it 
without authority, because the Chief Justice did not designate 
specially the power. This is a singular _— If the 
power be unquestioned, it can be a matter of no importance 
on which ground it is exercised. 

The opinion clearly was not obiter dicta. The turning point 
in the case was, whether Congress had power to authorize the 
Territorial Legislature of Florida to pass the law under which 
the Territorial court was established, whose decre. was brought 
before this court for revision. The power of Con;ress, there- 
fore, was the point in issue. 

The word “‘territory,’’ according to Worcester, ‘‘ mans land, 
country, a district of country under a temporary Government.” 
The words ‘‘territory or other property,” as used, do imply, 
from the use of the pronoun other, that territory was used as 
descriptive of land; but does it follow that it was not used also 
a8 descriptive of a district of country? In both of these senses 
it belonged to the United States—as land, for the purpose or 
sale; as territory, for the purpose of government. 











1872 CIVIL RIGHTS—1959 


But, if it be admitted that the word territory as used meary 
land, and nothing but land, the power of Congress to organizy 
a temporary Government is clear. It has power to make al] 
needful regulations respecting the public lands, and the exten; 
of those “needful regulations” depends upon the direction of 
Congress, where the means are appropriate to the end, and qd 
not conflict with any of the sittin. of the Constitution, 
If a temporary Government be deemed needful, necessary 


requisite, or is wanted, Congress has power to establish {t 


This court says, in McCulloch v. The State of Maryland, 4 
Wheat., 316,) “If a certain means to carry into effect | 
the powers earns given by the Constitution to the Gover). 
ment of the Union be an appropriate measure, not prohibited 


f | 


by the Constitution, the degree of its necessity is a question | 


of legislative discretion, not of judicial cognizance.” 

‘The power to establish post offices and post roads gives 
power to Congress to make contracts for the transportation of 
the mail, and to punish all who commit depredations upon it 
in its transit, or at its places of distribution. Congress has 
power to regulate commerce, and, in the exercise of its discre. 
tion, to lay an embargo, which suspends commerce; 80, under 
the same power, harbors, lighthouses, breakwaters, &c., are 
constructed. 

Did Chief Justice Marshall, in saying that Congress govern. 
ed a Territory, by exercising the combined powers of the Fed. 
eral and State Governments, refer to unlimited discretion? A 
Government which can make white men slaves? Surely, such 
a remark in the argument must have been inadvertently utter. 
ed. On the contrary, there is no power in the Constitution by 
which Congress can make cither white or black men slaves, 


In organizing the Government of a Territory, Congress is lim. | 


ited to meams appropriate to the attainment of the constitu. 
tional object. No powers can be exercised which are prohib- 
ited by the Constitution, or which are contrary to its spirit; 80 
that, whether the object may be the protection of the persons 
and property of purchasers of the public lands, or of commu 
nities who have been annexed to the Union by conquest or 
purchase, they are initiatory to the establishment of State 
Governments, and no more power can be claimed or exercised 
than is necessary to the attainment of the end. This is the 
limitation of all the Federal powers. 

But Congress has no power to regulate the internal concerns 
ot a State, as of a Territory; consequently, in providing for the 
Government of a Territory, to some extent, the combined 
powers of the Federal and State Governments are necessarily 
exercised, 
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If Congress should deem slaves or free colored persons in- 
iurious to the population of a free Territory, as conducing to 
lnasia the value of the public lands, or on any other ground 
connected with the public interest, they have the power to 
rohibit them from becoming settlers in it. This can he sus- 
tained on the ground of a sound national policy, which is so 
clearly shown in our history by practical results, that it would 
seem no considerate individual can question it. And, as re- 

any unfairness of such a policy to our Southern brethren, 
ag urged in the on, Sar toe it is only necessary to say that, with 
one-fourth of the Federal population of the Union, they have 
in the slave States a larger extent of fertile territory than is 
included in the free States; and it is submitted, ‘f masters of 
slaves be restricted from bringing them into free territory, that 
the restriction on the free citizens of non-slaveholding States, 
by bringing slaves into free territory, is four times greater than 
that complained of by the South. But, not only so; some three 
or four hundred thousand tfrolders of slaves, by bringing them 
into free territory, impose a restriction on twenty millions of 
the free States. The repugnancy to slavery would probably 
revent fifty or a hundred freemen from settling in a slave 
erritory, where one slavecliolder would be prevented from set- 
tling in a free Territory. 

This remark is made in answer to the argument urged, that 
aprohibition of slavery in the free Territories is inconsistent 
with the continuance of the Union. Where a Territorial Gov- 
ernment is established in a slave Territory, it has uniformly 
remained in that condition until the people form a State Con- 
stitution; the same course where the Porvitar? is free, both 
parties acting in good faith, would be attended with satisfactory 
results. 

The sovereignty of the Federal Government extends to the 
entire limits of our territory. Should any foreign power in- 
vade our jurisdiction, it would be repelled. There is a law of 
Yongress to punish our citizens for crimes committed in dis- 
tricts of country where there is no organized Government. 
Criminals are brought to certain Territories or States, desig- 
nated in the law, for punishment. Death has been inflicted 
in Arkansas and in Missouri, on individuals, for murders corm- 
mitted beyond the limit of any oe Territory or State; 
and no one doubts that such a jurisdiction was rightfully exer- 
cised. If there be a right to acquire territory, there necessarily 
must be an implied power to govern it. hen the military 
force of the Union shall conquer a country, may not Congress 
provide for the government of such country? This would be 
an implied power essential to the acquisition of new territory. 
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This power has been exercised, without doubt of its constitp. 
tionality, over territory acquired by conquest and purchage. 

And when there is a large district of country within the 
United States, and not within any State Government, if it he 
necessary to establish a temporary Government to carry oyt 
a power expressly vested in Congress—as the disposition of 
the public lands—may not such Government be instituted } 
Congress? How do we read the Constitution? Is it not, 
practical instrument ? 

In such cases, no implication of a power can arise which jg 
inhibited by the Constitution, or which may be against the 
theory of its construction. As my opinion rests on the third 
section, these remarks are made as an intimation that the power 
to establish a temporary Government may arise, also, on the 
other two grounds stated in the opinion of the court in the in- 
surance case, without weakening the third section. 

I would here simply remark, that the Constitution wa, 
formed for our whole country. An expansion or contraction 
of our territory required no change in the fundamental lay, 
When we consider the men who laid the foundation of oy 
Government and carried it into operation, the men who ocen. 

ied the bench, who filled the halls of legislation and the Chief 
Magistracy, it would seem, if any question could be settled 
clear of all doubt, it was the power of Congress to establish 
Territorial Governments. Slavery was prohibited in the entire 
Northwestern Territory, with the approbation of leading men, 
South and North; but this pilalleiicinenue-neie ocean 
this ordinance was adopted for the government of Southern 
Territories, where slavery existed. In a late republication of 
a letter of Mr. Madison, dated November 27, 1819, speaking 
of this power of Congress to prohibit slavery in a Territory, he 
infers detet is no such power, from the fact that it has not been 
exercised. This is not a very satisfactory argument against 
any power, as there are but few, if any, subjects on which 
the constitutional powers of Congress are exhausted. It is 
true, as Mr. Madison states, that Congress, in the act to estab- 
lish a Government in the Mississippi Territory, prohibited the 
importation of slaves into it from foreign parts; but it is 
equally true, that in the act erecting Louisiana into two Terri- 
tories, Congress declared, ‘‘it shall not be lawful for any person 
to bring into Orleans Territory, from any port or place within 
the limits of the United States, any slave which shall have 
been imported since 1798, or which may hereafter be imported, 
except by a citizen of the United States who settles in the 
Territory, under the penalty of the freedom of such slave." 
The inference of Mr. Madison, therefore, against the power of 
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Congress, is of no force, as it was founded on a fact supposed, 
which did not exist. 

It is refreshing to turn to the early incidents of our history, 
and learn wisdom from the acts of the great men who have 

ne to their account. I refer to a report in the House of 

presentatives, by John Randolph, of Roanoke, as chairman 
of a cotamittee, in March, 1803—fifty-four years ago. From 
the Convention held at Vincennes, in Indiana, by their Presi- 
dent, and from the people of the Territory, a petition was pre- 
sented to Congress, praying the suspension of the provision 
which prohibited sluvery in that Territory. The report stated 
«that the rapid population of the State of Ohio sufficiently 
evinces, in the opinion of your committee, that the labor of 
slaves is not necessary to promote the growth and settlement 
of colonies in that region. That this labor, demonstrably the 
dearest of any, can only be employed to advantage in the 
cultivation of products more valuable than any known to that 
quarter of the United States; that the committee deem it 
highly dangerous and inexpedient to impair a provision wisely 
calculated to promote the happiness and prosperity of the 
Northwestern country, and to give strength and security to 
that extensive frontier. In the salutary operation of this saga- 
cious and benevolent restraint, it is believed that the inhabit- 
ants will, at no very distant day, find umple remuneration for 
atemporary privation of labor and of emigration.’’ (1 vol. State 
Papers, Public Lands, 160.) 

The judicial mind of this country, State and Federal, has 
agreed on no subject, within its legitimate action, with equal 
unanimity, as on the power of Congress to establish Territorial 
Governments. No court, State or Federal, no judge or states- 
man, is known to have had any doubts on this question for 
nearly sixty years after the power was exercised. Such Gov- 
emments have been established from the sources of the Ohio 
to the Gulf of Mexico, extending to the Lakes on the north 
and the Pacific Ocean on the west, and from the lines of Geor- 
gia to Texas. 

Great interests have grown up under the Territonal laws 
over 4 country more than five times greater in extent than the 
original thirteen States; and these interests, corporate or 
otherwise, have been cherished and consolidated by a benign 
policy, without any one supposing the law-making power had 
united with the Judiciary, under the universal sanction of the 
whole country, to usurp a jurisdiction which did not belong to 
them. Such a discovery at this late date is more extraordinary 
than anything which has occurred in the judicial history of 
this or any other country. Texas, under a previous organiza- 
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tion, was admitted as a State; but no State can be admitta 
into the Union which has not been organized under some form, 
of government. Without temporary Governments, our public 
lands could not have been sahil 
to cultivation, and the population protected; nor could oy 
flourishing States, West and South, ees been formed. 
What do the lessons of wisdom and experience teach, under 
such circumstances, if the new light, which 


nor our wildernesses reduced | 


has so suddenly and | 


unexpectedly burst upon us, be true? Acquiescence; acgyj. | 


escence under a settled construction of the Constitution {fo 


sixty years, a it may be erroneous; which has secured to | 


the country an a 
of computation. 

An act of James Madison, when President, forcibly illu. 
trates this policy. He had made up his opinion that Con 
had no ae under the Constitution to establish a National 
Bank. 1815, Congress passed a bill to establish a bank, 
He vetoed the bill, on objections other than constitutional. In 
his message, he speaks as a wise statesman and Chief Magis 
trate, as follows: 

‘“‘ Waiving the question of the constitutional authority of the 
Legislature to establish an incorporated bank, as being pre. 
cluded, in my judgment, by the repeated recognitions under 
varied circumstances of the validity of such an institution, in 
acts of the Legislative, Executive, and Judicial branches of the 
Government, accompanied by indications, in different modes, 
of a concurrence of the general will of the nation.” 

Has this impressive lesson of practical wisdom become lost 
to the present generation ? 

If the great and fundamental principles of our Government 
are never to be settled, there can be no lasting prosrerity. 
The Constitution will become a floating waif on the billows of 
popular excitement. 

he prohibition of slavery north of thirty-six degrees “7 
minutes, and of the State of Missouri, contained in the act ad- 
mitting that State into the Union, was passed by a vote of 134, 
in the House of Representatives, to 42. Before Mr. Monroe 
signed the act, it was submitted by him to his Cabinet, and 
they held the restriction of slavery in a Territory to be within 


vancement and prosperity beyond the powe 


ee SS 


the constitutional powers of Congress. It would be singular, | 


if in 1804 Congress had power to prohibit the introdnction of 
slaves in Orleans Territory from any other part of the Union, 
under the penalty of freedom to the slave, if the same power, 
embodied in the Missouri compromise, could not be exercised 
in 1820. 

But this law of Congress, which prohibits slavery north of 
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Missouri and of thirty-six oo thirty minutes, is de- 
clared to have been null and void by my brethren. And this 
opinion is founded mainly, as I understand, on the distinction 
drawn between the ordinance of 1787 and the Missouri com- 
promise line. In what does the distinction consist? The 
ordinance, it is said, was a commpact entered into by the con- 
federated States before the adoption of the Constitution; and 
that in the cession of territory authority was given to establisk 
a Territorial Government. 

It is clear that the ordinance did not go into operation by 
virtue of the authority of the Confederation, but by reason of 
its modification and adoption by Congress under the Constitu- 
tion. It seems to be supposed, in the opinion of the court, 
that the articles of cession placed it on a different footing from 
territories subsequently acquired. I am unable to perceive the 
force of this distinction. That the ordinance was intended for 
the government of the Northwestern Territory, and was limited 
tosuch Territory, is admitted. It was extended to Southern 
Territories, with modifications, by acts of Congress, and to 
gome Northern Territories. But the ordinance was made valid 
by the act of Congress, and without such act could have been 
of no force. It rested for its validity on the act of Congress, 
the same, in my opinion, as the Missouri compromise line. 

If Congress may establish a Territorial Government in the 
exercise of its discretion, it is a clear principle that a court 
cannot contro] that discretion. This being the case, I do not 
see on what ground the act is held to be void. It did not pur- 
port to forfeit property, or take it for public purposes. It only 
oer slavery; in doing which, it followed the ordinance 
of 1787. 

I will now consider the fourth head, which is: ‘The effect 
of taking slaves into a State or Territory, and so holding them, 
where slavery is prohibited.” 

If the principle laid down in the case of Prigg v. The State 
of Pennsylvania is to be maintained, and it is certainly to be 
maintained until overruled, as the law of this court, there can 
be no difficulty on this point. In that case, the court says: 
“The state of slavery is deemed to be a mere municipal regu- 
lation, founded upon and limited to the range of the territorial 
laws.” If this be so, slavery can exist nowhere except under the 
authority of law, founded on usage having the force of law, or 
by statutory recognition. And the court further says: “It is 
manifest, from this consideration, that if the Constitution had 
nut contained the clause requiring the rendition of fugitives 
from labor, every non-slaveholding State in the Union would 
have been at liberty to have declared free all runaway slaves 
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coming within its limits, and to have given them entire immy, 
nity and eas against the claims of their masters.”’ 

Now, if a slave abscond, he may be reclaimed; but if he ae. 
eompany his master into a State or Territory where slavery ig 
prohibited, such slave cannot be said to have left the service 
of his master where his services were legalized. And if slaye 
be limited to the range of the territorial laws, how can tke 
slave be coerced to serve in a State or Territory, not onl 
without the authority of law, but against its express provisions? 
What gives the master the right to control the will of his slave? 
The local law, which exists in some form. But where there jg 
no such law, can the master control the will of the slave } 
force?) Where no slavery exists, the presumption, without 
regard to color, is in favor of freedom. Under such a juris. 
diction, may the colored man be levied on as the property of 
his master by a creditor? On the decease of the master, doeg 
the slave descend to his heirs as property? Can the master 
sell him? Any one or all of these acts may be done to the 
slave, where he is legally held to service. But where the law 
does not confer this power, it cannot be exercised. 

Lord Mansfield held that a slave brought into England was 
free. Lord Stowell agreed with Lord Mansfield in this respeet, 
and that the slave could not be coerced in England; but on 
her voluntary return to Antigua, the place of her slave domicil, 
her former status attached. The law of England did not 
prohibit slavery, but did not authorize it. The jurisdiction 
which prohibits slavery is much stronger in behalf of the slave 
within it, than where it only does not authorize it. 

By virtue of what law is it, that a master may take his slave 
into free territory, and exact from him the duties of a slave? 
The law of the Territory does not sanction it. No authority 
ean be claimed under the Constitution of the United States, 
or any law of Congress. Will it be said that the slave is taken 
as property, the same as other property which the master may 
own? To this I answer, that colored perSons are made 
property by the law of the State, and no such power has been 
given to Congress. Does the master carry with him the law 
of the State from which he removes into the Territory? and 
does that enable him to coerce his slave in the Territory? 
Let us test this theory. If this may be done by a master from 
one slave State, it may be done by a master from every other 
slave State. This right is supposed to be connected with the 
person of the master, by virtue of the local law. Is it transfer. 
able? May it be negotiated, as a promissory note or hill of 
exchange’? If it be assigned to a man from a free State, may 
he coerce the slave by virtue of it? What shall this thing be 
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denominated? Is it personal or real property? Or is it an 
‘ndefinable fragment of sovereignty, which every person carries 
with him from his late domicil’ One thing is certain, that its 
origin has been very recent, and it is unknown to the laws of 
any civilized country. 

A slave is brought to England from one of its islands, where 
slavery was introduced and maintained by the mother country. 
Although there is no law prohibiting slavery in England, yet 
there is no Jaw authorizing it; and, for near a century, its 
courts have declared that the slave there is free from the 
coercion of the master. Lords Mansfield and Stowell agree 
upon this point, and there is no dissenting authority. 

There is no other description of property which was not 
rotected in England,,brought from one of its slave islands. 

oes not this show that property in a human being does not 
arise from nature or from the common law, but, in the language 
of this court, “it is a mere mynicipal ee founded upon 
and limited to the range of the territorial laws?’’ This decision 
is not a mere argument, but it is the end of the law, in regard 
ty the extent of slavery. Until it shall be overturned, it is 
not a point for argument; it is obligatory on myself and my 
brethren, and on all judicial tribunals over which this court 
exercises an appellate power. 

It is said the Territories are common property of the States, 
and that every man has a right to go there with his property. 
This is not controverted. But the court say a slave is not 

roperty beyond the operation of the local law which makes 
him such. Never was a truth more authoritatively and justl 
uttered by man. Suppose a master of a slave in a British 
island owned a million of property in England; would that 
authorize him to take his slaves with him to England? The 
Constitution, in express terms, recognises the status of slavery 
as founded on the municipal law: “No person-held to service 
or labor in one State, under the laws thereof, escaping into 
another, shall,’ &. Now, unless the fugitive escape Frias & 
place where, by the municipal law, he is held to labor, this 
provision affords no remedy to the master. What can be more 
eonclusive than this? Suppose a slave escape from a Territory 
where slavery is not authorized by law, can he be reclaimed ? 

In this case, a majority of the court have said that a slave 
may be taken by his master into a Territory of the United 
States, the same as a horse, or any other kind of property. It 
is true, this was said by the court, as also many other things, 
which are of no authority. Nothing that has been said by 
them, which has not a direct bearing on the jurisdiction of 
the court, against which they «cided, can be considered as 








1880 CIVIL RIGHTS—1959 


authority. I shall certainly not regard it as such. he 
question of jurisdiction, being before the court, was decided 
by them authoritatively, but nothing beyond that question 
A slave is not a mere chattel. THe bears the impress of his 
Maker, and is amenable to the laws of God and man; and he 
is destined to an endless existence. 

Under this head I shall chiefly rely on the decisions of the 
Supreme Courts of the Southern States, and especially of the 
State of Missouri. 

In the first and second sections of the sixth article of the 
Constitution of Illinois, it is declared that neither slavery nor 
involuntary servitude shall hereafter be introduced into this 
State, otherwise than for the punishment of crimes whereof 
the party shall have been duly convicted; and in the second 
section it is declared that any violation of this article shall 
effect the emancipation of such person from his obligation to 
service. In Illinois, a right of transit through the State ig 
given the master with his slaves. This is a matter which, as | 
suppose, belongs exclusively to the State. 

The Supreme Court of Illinois, in the case of Jarrot v. Jar. 
rot, (2 Gilmer, 7,) said: 

“After the conquest of this Territory by Virginia, she ceded 
it to the United States, and stipulated that the titles and pos. 
sessions, rights and liberties, of the French settlers, should be 
guarantied to them. This, it has been contended, secured 
them in the possession of those negroes as slaves which the 
held before that time, and that neither Congress nor the Con- 
vention had power to deprive them of it; or, in other words, 
that the ordinance and Constitution should not be so interpret. 
ed and understood as applying to such slaves, when it is there- 
in declared that there shall be neither slavery nor involunta 
servitude in the Northwest Territory, nor in the State of Ilh- 
nois, otherwise than in the punishment of crimes. But it was 
held that those rights could not be thus protected, but must 
yield to the ordinance and Constitution.” 

The first slave case decided by the Supreme Court of Mis 
gouri, contained in the reports, was Winny v. Whitesides, (1 
Missouri Rep., 473,) at October term, 1824. It appeared that, 
more than twenty-five years before, the defendant, with her 
husband, had removed from Carolina to Illinois, and bronght 
with them the plaintiff; that they continued to reside in IIl- 
nois three or four years, retaining the plaintiff as a slave; after 
which, they removed to Missouri, taking her with them. 

The court held, that if a slave be detained in Illinois until 
he be entitled to freedom, the right of the owner does not re 
vive when he finds the negro in a slave State. 
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That when a slave is taken to Illinois by his owner, who 
tskes up his residence there, the slave is entitled to freedom. 

In the case of Lagrange v. Chouteau, (2 Missouri Rep., 20, 
at May term, 1828,) it was decided that the ordinance of 1787 
was intended as a fundamental law for those who may choose 
to live under it, rather than as a penal statute. 

That any sort of residence contrived or permitted by the 
egal owner of the slave, upon the faith of secret trusts or con- 
tracts, in order to defeat or evade the ordinance, and thereby 
introduce slavery de facto, would entitle such slave to freedom. 

In Julia v. McKinney, (3 Missouri Rep., 279,) it was held, 
where a slave was scttled in the State of Illinois, but with an 
intention on the part of the owner to be removed at some 
future day, that hiring gaid slave to a person to labor for one 
or two days, and receiving the pay for the hire, the slave is 
entitled to her freedom, under the second section of the sixth 
article of the Constitution of Illinois. 

Rachel v. Walker (4 Missouri Rep., 350, June term, 1836) 
is a case involving, in every particular, the principles of the 
ease before us. Rachel sued for her freedom; and it appeared 
that she had been bought as a slave in Missouri, by Stockton, 
an officer of the army, taken to Fort Snelling, where he was 
stationed, and she was retained there as a slave a year; and 
then Stockton removed to Prairie du Chien, taking Rachel 
with him as a slave, where he continued to hold her three 
ears, and then he took her to the State of Missouri, and sold 
Ue as a slave. 

“Fort Snelling was admitted to be on the west side of the 
Mississippi river, and north of the State of Missouri, in the ter- 
ritory of the United States. That Prairie du Chien was in the 
Michigan Territory, on the east side of the Mississippi river. 
Walker, the defendant, held Rachel under Stockton.” 

The court said, in this case: 

“The officer lived in Missouri Territory, at the time he 
bought the slave; he sent to a slaveholding country and pro- 
cured her; this was his voluntary act, done without any other 
reason than that of his convenience; and he and those claiming 
under him must be holden to abide the consequences of intro- 
ducing slavery both in Missouri Territory and Michigan, con- 
trary to law; and on that ground Rachel was declared to be 
gntitled to freedom.” 

In answer to the argument that, as an officer of the army, 
the master had a right to tate his slave into free territory, the 
court said no authority of law or the Government compelled 
him to keep the plaintiff there as a slave. 

“Shall it be said, that because an officer of the army owne 
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slaves in Virginia, that when, as officer and soldier, he ig yo, 
eee to take the command of a fort in the non-slaveholdin 

tates or Territories, he thereby has a right to take with him 
as many slaves as will suit his interests or convenience? | 
surely cannot be law. If this be true, the court say, then it ig 
also true that the convenience or supposed convenience of the 
officer repeals, as to him and others who have the same char. 
acter, the ordinance and the act of 1821, admitting Missour; 
into the Union, and also the prohibition of the several laws 
and Coustitutions of the non-slaveholding States.”’ 

In Wilson v. Melvin, (4 Missouri R., 592,) it appeared the 
defendant left Tennessee with an intention of meando in Illi. 
nois, taking his negroes with him. After a month’s stay in 
Illinois, he took his negroes to St. Louis, and hired them, then 
returned to Illinois. On these facts, the inferior court jp. 
structed the jury that the defendant was a sojourner in Illinois, 
This the Supreme Court held was error, and the judgment wag 
reversed. 

The case of Dred Scott v. Emerson (15 Missouri R., 682 
March term, 1852) will now be stated. his case involved the 
identical question before us, Emerson having, since the heap. 
ing, sold the plaintiff to Sandford, the defendant. 

wo of the judges ruled the case, the Chief Justice dissenting, 
It cannot be improper to state the grounds of the opinion of 
the court, and of the dissent. 

The court say: ‘‘ Cases of this kind are not strangers in our 
court. Persons have been frequently here adjudged to be en. 
titled to their freedom, on the ground that their masters held 
them in slavery in Territories or States in which that institution 
is prohibited. From the first case decided in our court, it 
might be inferred that this result was brought about by a pre. 
sumed assent of the master, from the fact of having voluntarily 
taken his slave to a place where the relation of master and 
slave did not exist. But subsequent cases base the right to 
‘exact the forfeiture of emancipation,’ as they term it, on the 
ground, it would seem, that it was the duty of the courts of 
this State to carry into effect the Constitution and laws of other 
States and Territories, regardless of the rights, the policy, or 
the institutions, of the people of this State.”’ 

And the court say that the States of the Union, in their 
municipal concerns, are regarded as foreign to each other; 
that the courts of one State do not take notice of the laws of 
other States, unless proved as facts, and that every State has 
the right to determine how far its comity to other States shall 
oakeba: and it is laid down, that when there is no act of manu- 
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cannot be called to give effect to the law of the free State. 
Comity, it alleges, between States, depends upon the discretion 
of both, which may be varied by circumstances. And it is de- 
dared by the court, “that times are not as they were when 
the former decisions on this subject were made.” Since then, 
not only individuals but States have been possessed with a 
dark and fell spirit in relation to slavery, whose gratification 
jssought in the pursuit of measures whose inevitable conse- 
yuence must be the overthrow and destruction of our Govern- 
ment. Under such circumstances, it does not behoove the 
State of Missouri to show the least countenance to any measure 
which might gratif this spirit. She is willing to assume her 
full responsibility for the existence of slavery within her limits, 
nor does she seek to share or divide it with others. 

Chief Justice Gamble dissented from the other two judges. 
He says: 

Sar every slaveholding State in the Union, the subject of 
emancipation is regulated by statute; and the forms are pre- 
wribed in which it shall be effected. Whenever the forms 
required by the laws of the State in which the master and slave 
are resident are complied with, the emancipation is complete, 
and the slave is free. If the right of the person thus emanci- 
pated is subsequently drawn in a estion in another State, it 
will be ascertained and determined: by the law of the State in 
which the slave and his former master resided; and when it 
appears that such law has been complied with, the right to 
freedom will be fully sustained in the courts of all the siave- 
holding States, although the act of emancipation may not be 
in the form required by law in which the court sits. 

“In all such cases, courts continually administer the law of 
the country where the right was acquired; and when that law 
becomes known to the court, it is just as much a matter of 
course to decide the rights of the parties according to its re- 
quirements, as it is to settle the title of real estate situated in 
our State by its own laws.”’ 

This appears to me a most satisfactory answer to the argu- 
ment of the court. Chief Justice continues: 

“The perfect equality of the different States lies at the found- 
ation of the Union. As the institution of slavery in the States 
isone over which the Constitution of the United States gives 
uo power to the General Government, it is left to be adopted 
or rejected by the several States, as they think best; nor can 
any one State, or number of States, claim the right to inter- 
fre with any other State upon the question of admitting or 
excluding th’s institution. | 


“A citizen of Miesoi ri, who removes with. his slave to Ili 
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nois, has no right to complain that the fundamental law of 
that State to which he removes, and in which he makes hig 


residence, dissolves the relation between him and his slaye | 


It is as much his own voluntary act, as if he had executed , 
deed of emancipation. No one can pretend ignorance of thi 
constitutional provision, and,” he says, “the decisions which 
have heretofore been made in this State, and in many other 
slaveholding States, give etfect to this and other similar pro. 
visions, on the ground that the master, by making the free 
State the residence of his slave, has submitted his right to the 
operation of the law of such State; and this,” he says, “ig the 
same in law as a regular deed of emancipation.”’ 

He adds: 

“T regard the question as conclusively settled by repeated 
adjudications of this court, and, if I doubted or denied the 
propriety, of those decisions, I would not feel myself any more 
at liberty to overturn them, than I would any other series of 
decisions by which the law of any other question was settled, 
There is with me,” he says, ‘nothing in the law relating to 
slavery which distinguishes it from the law on any other sub. 
ject, or allows any more accommodation to the temporary 
public excitements which are gathered around it.” 

‘“‘In this State,’’ he says, ‘it has been recognised from the 


begiuning of the Government as a correct position in law, that | 


a master who takes his slave to reside in a State or Territory 
where slavery is prohibited, thereby emancipates his slave,” 
These decisions, which come down to the year 1837, seemed 
to have so fully settled the question, that since that time there 
has been no case bringing it before the court for any reconsid- 
eration, until the present. In the case of Winny v. Whitesides, 
the question was made in the argument, ‘whether one nation 
would execute the penal laws of another,” and the court re- 
plied in this language, (Iluberus, quoted in. 4 Dallas,) which 
says, ‘personal rights or disabilities obtained or communicated 
by the laws of any particular place are of a nature which ac- 
company the person wherever he goes;” and the Chief Justice 
observed, in the case of Rachel v. Walker, the act of Congress 
called the Missouri compromise was held as operative as the 
ordinance of 1787. 

When Dred Scott, his wife and children, were removed from 
Fort Snelling to Missouri, in 1838, they were free, as the law 
was then settled, and continued for fourteen years afterwarda, 
up to 1852, when the above decision was made. Prior to this, 
for nearly thirty years, as Chief Justice Gamble declares, the 
residence of a master with his slave in the State of Illinois, ot 
in the Territory nortl. of Missouri, where slavery was prohibited 
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by the act called the Missouri compromise, would manumit 
the slave as effectually as if he had executed a deed of emanci- 

jon; and that an officer of the army who takes his slave 
into that State or Territory, and holds him there as a slave, 
liberates him the same as any other citizen—and down to the 
gbove time it was settled by numerous and uniform decisions 
gua that on the return of the slave to Missouri, his forme: 
condition of wet did not attach. Such was the settled law 
of Missouri until the decision of Scott and Emerson. 

In the case of Sylvia v. Kirby, - Misso. Rep., 434,) the 
court followed the above decision, observing it was similar in 
all respects to the case of Scott and Emerson. 

This court follows the established construction of the statutes 
of a State by its Supreme Court. Such a construction is con- 
sidered as a part of the statute, and we follow it to avoid two 
rules of property in the same State. But we do not follow the 
decisions of the Supreme Court of*a State beyond a statutory 
construction as a rule of decision for this court. State de- 
cisions are always viewed with respect and treated as authori- 
ty; but we follow the settled construction of the statutes, not 
because it is of binding authority, but in pursuance of a rule 
of judicial policy. 

ut there is no pretence that the case of Dred Scott v. Emer- 
gon turned upon the construction of a Missouri statute; nor 
was there any established rule of property which could have 
rightfully influenced the decision. On the contrary, the de- 
cision overruled the settled law for near thirty years. 

This is said by my brethren to be a Missouri question; but 
there is nothing which gives it this character, except that it 
involves the riglit to persons claimed as slaves who reside in 
Missouri, and the decision was made by the Supreme Court 
of that State. It involves a right claimed under an act of Con- 

and the Constitution of Illinois, and which cannot be de- 
cided without the consideration and construction of those laws. 
But the Supreme Court of Missouri held, in this case, that it 
will not regard either of those laws, without which there was 
no case before it; and Dred Scott, having been a slave, re- 
mains a slave. In this respect it is admitted this is a Missouri 
question—a case which has but one side, if the act of Congress 
and the Constitution of Illinois are not recognised. 

And does such a case constitute a rule of decision for this 
court—a case to be followed by this court? The course of de- 
cision so loug and so uniformly maintained established a com- 
a law between Missouri and the free States and Territories 
where slavery was prohibited, which must be somewhat re. 
garded in this case. Rights sanctioned for twenty-eight years 
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ought not and cannot be repudiated, with any semblance gf 
justice, by one or two decisions, influenced, as declared, by y | 
determination to counteract the excitement against slave i | 
the free States. ve 

The courts of Louisiana having held, for a series of | 
that where a master took his slave to France, or any free Bare 
he was entitled to freedom, and that on bringing him back the 
status of slavery did not attach, the Legislature of Louisian, | 
declared by an act that the slave should not be made free up 
der such circumstances. This regulated the rights of the mas. 
ter from the time the act took effect. But the decision of the 
Missouri court, reversing a former decision, affects all previous 
decisions, technically, made on the same principles, unless such 
decisions are protected by the lapse of time or the statute of 
limitations. Dred Scott and his family, beyond all controvers 
were free under the decisions made for twenty-eight years | 
fore the case of Scott v. Emerson. This was the undoubted 
law of Missouri for fourteen years after Scott and his fami] 
were brought back to that State. And the grave question 
arises, whether this law may be so disregarded as to enslave 
free persons. I am strongly inclined to think that a rule of 
decision so well settled as not to be questioned, cannot be an. 
nulled by a single decision of the court. Such rights may be 
inoperative under the decision in future; but I cannot well per. | 
veive how it can have the same effect in prior cases. 

It is admitted, that when a former decision is reversed, the | 
technical effect of the judgment is to make all previous adju- 
dications on the same question erroneous. But the case be. 
fore us was not that the law had been erroneously construed 
but that, under the circumstances which then existed, that law 
would not be recognised; and the reason for this is declared 
to be the excitement against the iistitution of slavery in the 
free States. While I lament this excitement as aaa any 
one, I cannot assent that it shall be made a bagjs of judicial 
action. 

In 1816, the common law, by statute, was made a part of 
the law of Missouri; and that includes the great principles of 
international law. These principles cannot be abrogated by 
judicial decisions. It will require the same exercise of power 
to abolish the common law, as to introduce it. International 
law is founded in the opinions generally received and acted on 
by civilized nations, and enforced by moral sanctions. It be- , 
comes a more authoritative system when it results from special 
compacts, founded on modified rules, adapted to the exigencies 
of human society ; it is in fact an international aren adapt 
ed to the best interests of nations. And in regard to the State 
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of this Union, on the subject of slavery, it is eminently fittea 
for a rule of action, subject to the Federal Constitution. ‘The 
laws of nations are but the natural rights of man applied to na- 
tions.” (Vattel.) 

If the commor. law have the force of a statutory enactment 
in Missouri, it is clear, as it seems to me, that a slave who, by 
a residence in Illinois in the service of his master, becomes en- 
titled to his freedom, cannot again be reduced to slavery by 
returning to his former domicil in a slave State. It is unne- 
cessary to say what legislative power might do by a general 
act in such a case, but it would be singular if a freeman could 
be made a slave by the exercise of a judicial discretion. And 
it would be still more-extraordinary if this could be done, not 
only in the absence of special legislation, but in a State where 
the common law is in force. 

It is supposed by some, that the third article in the treat 
of cession of Louisiana to this country, by France, in 1803, 
may have some bearing on this question. The article referred 
to provides, ‘‘that the inhabitants of the ceded territory shall 
be incorporated into the Union, and enjoy all the advantages 
of citizens of the United States, and in the mean time they 
shall be maintained and protected in the free enjoyment of 
their liberty, property, iat the religion they profess.” 

As slavery existed in Louisiana at the time of the cession, it 
is supposed this is a guaranty that there should be no change 
in its Condition. 

The answer to this is, in the first place, that such a subject 
does not belong to the treaty-making power; and any such 
arrangement would have been nugatory. And, in the second 
place, by no admissible construction can the guaranty be car- 
ried further than the protection of property in slaves at that 
time in the ceded territory. And this has been complied 
with. The organization of the slave States of Louisiana, Mis- 
souri, and Aeuaae, embraced every slave in Louisiana at 
the time of the cession. This removes every ground of objec- 
tion under the treaty. There is therefure no pretence, growing 
out of the treaty, that any part of the territory of Louisiana, as 
ceeded, beyond the organized States, is slave territory. 

Under the fifth head, we were to consider whether the status 
of slavery attached to the plaintiff and wife, on their return to 
Missouri. 

This doctrine is not asserted in the late opinion of the Su- 
preme Court of Missouri, and up to 1852 the contrary doctrine 
was uniformly maintained by that court. 

_ In its late decision, the court say that it will not give effect 
in Missouri to the laws of Illinois, or the law of Congress 
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called the Missouri compromise. This was the effect of thy | 


decision, though its terms were, that the court would not tak. 
notice, judicially, of those laws. 

In 1851, the Court of Appeals of South Carolina recognised 
the principle, that a slave, being taken to a free State, became 
free. (Commonwealth v. Pleasants, 10 Leigh Rep., 697.) , 
Betty v. Horton, the Court of Appeals held that the freedom 
of the slave was ani by the action of the laws of Mags 
oo, by the said slave being taken there. (5 Leigh Rep, 

The slave States have generally adopted the rule, that where 
the master, by a residence with his slave in a State or Terri. 
tory where slavery is prohibited, the slave was entitled to his 
freedom everywhere. This was the settled doctrine of the 
Supreme Court of Missouri. It has been so held in Mississip. 


pi, in a eee in Louisiana, formerly in Kentucky, Maryland, | 


and in other States. 

The law, where a contract is made and is to be executed, 
overns it. This does not depend upon comity, but upon the 
aw of the contract. And if, in the language of the Supreme 
Court of Missouri, the master, by taking his slave to Illinois 
and employing him there as a slave, emancipates him as effect. 
ually as by a Seed of emancipation, is it possible that such an 
act is not matter for adjudication in any slave State where the 
master may take him? Does not the master assent to the law, 
when he places himself under it in a free State? 

The States of Missouri and Illinois are bounded by a common 
line. The one prohibits slavery, the other admits it. This 
has been done by the exercise of that sovereign power which 
= to seh We are bound to respect the institutions 
of each, as emanating from the voluntary action of the people. 
Have the ee le of either any right to disturb the relations of 
the other! Bach State rests upon the basis of, its owh sover- 
eignty, protected by the Constitution. Our Union has been 
the foundation of our prosperity and national glory. Shall 


we not cherish and maintain it? This can only be done by — 


respecting the legal rights of each State. 

f a citizen of a free State shall entice or enable a slave to 
escape from the service of his master, the law holds him 
responsible, not only for the loss of the slave, but he is liable 
to be indicted and fined for the misdemeanor. And I am 
bound here to say, that I have never found a jury in the four 
States which constitute my circuit, which bave not sustained 
this law, where the evidence required them to sustain it. And 
it is proper that I should also say, that more cases have arisen 
in my circuit, by reason of its extent and locality, than ip al! 


rine 


intro 
time, 
slave 
wise, 
the m 
is n¢ 
retur 
from 
remo 
Eliza 
have 
it be 
Miss: 
he w; 
subje 
But 
decis 


the | 


take 


ised 
ame 


dom 
A889- 


here 
erri- 
hig 


the 


ssip- 
and, | 


ited, 

the 
eme 
nOis, 
Tect- 
2 an 
» the 
law, 


mon 
This 
hich 
‘ions 
ple. 
is of 
ver- 
been 
shall 


e by 


re to 
him 
able 
am 
four 
ined 
And 
risen 
D al! 


CIVIL RIGHTS—1959 1889 


other parts of the Union. This has been done to vindicate 
the sovereign rights of the Southern States, and protect the 
legal interests of our brethren of the South. 
et these facts be contrasted with the case now before the 
court. Illinois has declared in the most solemn and impres- 
sive furm that there shall be neither slavery nor involuntary 
servitude in that State, and that any slave brought into it, 
with a view of becoming a resident, shall be emancipated. 
A: d effect has been given to this provisior. of the Constitution 
by the decision of the Supreme Court of that State. With a 
fall knowledge of these facts, a slave is brought from Missouri 
to Rock Island, in the State of Illinois, and is retained there 
as & slave for two years, and then taken to Fort Snelling, 
where slavery is prohibited by the Missouri compromise act, 
and there he is detained two years longer in 4 state of slavery. 
Harriet, his wife, was also kept at the same place four years 
gs a slave, having been sdtchéeat in Missouri. They were 
then removed to the State of Missouri, and sold as slaves, and 
jn the action before us they are not only claimed as slaves, but 
4 majority of my brethren have held that on their being 
returned to Missouri the status of slavery attached to them. 
[am not able to reconcile this result with the respect due 
to the State of Illinois. Having the same rights of sovereignty 
ag the State of Missouri in adopting a Constitution, I can 
perceive no reason why the institutions of Illinois should not 
receive the same consideration as those of Missouri. Allowing 
to my brethren the same right of judgment that I exercise 
myself, I must be permitted to say that it seems to me the 
nnciple laid down will enable the people of a slave State to 
introduce slavery into a free State, for a longer or shorter 
time, as may suit their convenience; and by returning the 
slave to the State whence he was brought, by force or other- 
wise, the-status of slavery attaches, and protects the rights of 
the master, and defies the sovereignty of the free State. There 
is no evidence before us that Dred Scott and his family 
returned to Missouri voluntarily. The contrary is inferable 
from the agreed case: ‘‘In the year 1838, Dr. Emerson 
removed the plaintiff and said Harriet, and their daughter 
Eliza, from Fort Snelling to the State of Missouri, where they 
have ever since resided.”” This is the agreed case; and can 
it be inferred from this that Seott and family returned to 
Missouri voluntarily? He was removed; which shows that 
he was passive, as a slave, having exercised no volition on the 
subject. He did not resist the master by abseonding or force. 
But that was not sufficient to bring him within Lord Stowell’s 
decision; he must have acted voluntarily. It would be a 
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mockery of law and an outrage on his rights to coerce hij 
return, and then claim that it was voluntary, and on tha 
ground that his former status of slavery attached. 

If the decision be placed on this ground, it is a fact for , 
jury to decide, whether the return was voluntary, or else the 
act should be distinctly admitted. A presumption against 
the plaintiff in this respect, I say with confidence, ig no} 
authorized from the facts admitted. 

In coming to the conclusion that a voluntary return } 


Grace to her former domicil, slavery attached, Lord Stowel 


took great pains to show that England forced slavery upon 
her colonies, and that it was maintained by numerous acts of 
Parliament and public policy, and, in short, that the system 
of slavery was not on established by Great Britain in her 
West Indian colonies, 


ut that it was popular and profitable _ 


to many of the wealthy and influential pou of England, | 


who were 9 in trade, or owned an 
tions in the colonies. No one can read his elaborate views, 
and not be struck with the great difference between England 
and her colonies, and the free and slave States of this Union, 
While slavery in the colonies of England is subject to the 
power of the mother country, our States, especially in regard 
to slavery, are independent, resting upon their own sovereign. 


cultivated plants — 


ties, and subject only to international laws, which apply to 


independent States. 


In the case of Williams, who was a slave in Granada, having | 


run away, came to England, Lord Stowell said: ‘The four 
judges all concur in this—that he was a s.ave in Granada, 
though a free man in England, and he would have continued a 
free man in all other parts of the world except Granada.” 

Strader v. Graham (10 Howard, 82, and 18 Curtis, 305) has 
been cited as having a direct bearing in the case before us. 
In that case the court say: “It was exclusively in the power 
of Kentucky to determine, for itself, whether the*employment 
of slaves in another State should or should not make them free 
on their return.”” No question was before the court in that 
ease, except that of jurisdiction. And any opinion given on 
any other point is obiter dictum, and of no authority. In the 
conclusion of his opinion, the Chief Justice said: “In every 
view of the subject, therefore, this court has no jurisdiction of 
the case, and the writ of error must on that gronnd be die 
missed.”’ 


In the case of Spencer v. Negro Dennis, (8 Gill’s Rep., 821,) | 


the court say: ‘Once free, and always free, is the maxim of 
Maryland law upon the subject. Freedom ee once vested, 
by no compact between the master and the the liberated slave, 
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nor by any condition subsequent, attached by the master to 
the gift of freedom, can a state of slavery be reproduced.” 

In Hunter v. Bulcher, (1 Leigh, 172:) 

“By a statute of Maryland of 1796, all slaves brought into 
that State to reside are declared free; a Virginian-born slave 
is carried by his master to Maryland; the master settled there. 
and keeps the slave there in bondage for twelve years, the 
statute in force all the time; then he brings him as a slave w 


L | — and sells him there. Adjudged, in an action brought 
y 


e man against the purchaser, that he is free.” 
Judge Kerr, in the case, says: 


“ Agreeing, as I do, with the general view taken in this case 


b 


by my brother Green, F would not add a word, but to mark 
| the 


exact extent to which I mean to go. The law of Maryland 


having enacted that slaves carried into that State for sale or to 


reside shall be free, and the owner of the slave here havin 
carried him to Maryland, and voluntarily submitting himse 
and the slave to that law, it governs the case.” 

In every decision of a slave case prior to that of Dred Scott 
y. Emerson, the Supreme Court of Missouri considered it as 
tuning upon the Constitution of Illinois, the ordinance of 1787, 
or the Missouri compromise act of 1820. The’ court treated 
these acts as in force, and held itself bound to execute them, 
by declaring the slave to be free who had acquired a domicil 
ander them with the consent of his master. 

The late decision reversed this whole line of adjudication, 
aud held that neither the Constitution and laws of the States, 
nor acts of Congress in relation to Territories, could be judi- 


_ dally noticed by the Supreme Court of Missouri. This is 


believed to be in conflict with the decisions of all the courts in 
the Southern States, with some exceptions of recent cases. 

In Marie Louise v. Morat et al., (9 Louisiana Rep., 475,) it 
was held, where a slave having been taken to the kingdom of 
France or other country by the owner, where slavery is not 
tolerated, operates on the condition of the slave, and produces 
immediate emancipation; and that, where a slave thus be- 
comes free, the master cannot reduce him again to slavery. 

Josephine v. Poultney, (Louisiana Annual Rep., 329,) “where 
the owner removes with a slave into a State in which slavery 
18 ee) with the intention of residing there, the slave 
will be thereby emancipated, and their subsequent return ta 


' the State of Louisiana cannot restore the relation of master 


and slave.” To the same import are the cases of Smith v. 
Smith, (18 Louisiana Rep., 441; Thomas v. Generis, Louisiana 
Rep., 483; Harry et al. v. Decker and Hopkins, Walker's 


| Mississippi Rep., 36.) It was held that, “slaves within the ju- 
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risdiction of the Northwestern Territory became freemen by 
virtue of the ordinance of 1787, and can assert their claim 4 


| 


freedom in the courts of Mississippi.” (Griffith v. Fanny, 1 Vip. | 


ginia Rep., 143.) It was decided that a negro held in servitud, 
in Ohio, under a deed executed in Virginia, is entitled to freg 
dom by the Constitution of Ohio. 

The case of Rhodes v. Bell (2 Howard, 307; 15 Curtis, 159) 
involved the main principle in the case before us. A person 
residing in Washington city purchased a slave in Alexandria, 
and brought him to Washington. Washington continued 
under the law of Maryland, Alexandria under the law of Vip. 

inia. The act of Maryland of November, 1796, (2 Maxcy’s 

aws, 351,) declared any one who shall bring any negro, my. 


latto, or other slave, into Maryland, such slave should be free, | 


The above slave, by reason of his being brought into Wash. 
ington city, was declared by this court to be free. This, it 
appears to me, is a much stronger case against the slave than 
the facts in the case of Scott. 

In Bush v. White, (8 Monroe, 104,) the court say: 

‘“‘That the ordinance was paramount to the Territorial laws, 
and restrained the legislative power there as effectually as 4 
Constitution in an organized State. It was a public act of the 


Legislature of the Union, and a part of the supreme law of the | 
land; and, as such, this court is as much bound to take notice | 


of it as it can be of any other law.” 

In the case of Rankin v. Lydia, before cited, Judge Mills, 
speaking for the Court of Appeals of Kentucky, says: 

“If, by the positive provision in our code, we can and must 
hold our slaves in the one case, and statutory provisions equally 
positive decide against that right in the other, and liberate the 
slave, he must, by an authority equally imperious, be declared 
free. Every argument which supports the right of the master 
on one side, based upon the force of written daw, must he 
equally conclusive in favor of the slave, when he can point out 
ir. the statute the clause which secures his freedom.”’ 

And he further said: 

“Free people of color in all the States are, it is believed, 
quasi citizens, or, at least, denizens. Although none of the 
States may allow them the privilege of office and suffrage, yet 
all other civil and conventional rights are secured to them; at 
least, such rights were evidently secured to them by the ordi- 


nance in question for the government of Indiana. If these | 


rights are vested in that or any other portion of the United 
States, can it be compatible with the spirit of our confederated 
Government to deny their existence in any other part? Is 
there Icss enmity existing between State and State, or State 
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and Territory, than exists between the despotic Governments 
of Europe?” 

These are the words of a learned and great judge, born and 
educated in a slave State. 

[now come to inquire, under the sixth and last head, ‘‘ whether 
the decisions of the Supreme Court of Missouri, on the ques- 
tion before us, are binding on this court.” 

While we respect the learning and high intelligence of the 
State courts, and consider their decisions, with others, as au- 
thority, we follow them only where they give a construction 
to the State statutes. On this head, I consider myself fortu- 
nate in being able to turn to the decision of this court, given 
by Mr. Justice Grier, in Pease v. Peck, a case from the State 
of Michigan, (18 Howard, 589,) decided in December term, 
1855. Speaking for the court, Judge Grier said: 

“We entertain the highest respect for that learned court, 
(the Supreme Court of Michigan,) and in any question aftect- 
ing the construction of their own laws, where we entertain 
any doubt, would be glad to be relieved from doubt and 
responsibility by pe aieyy on their decision. There are, it is 
true, many dicta to be found in our decisions, averring that 
the courts of the United States are bound to follow the decis- 
ions of the State courts on the construction of their own laws. 
But although this may be correct, yet a rather strong expres- 
sion of a general rule, it cannot be received as the annunciation 
ofa maxiin of universal application. Accordingly, our reports 
furnish many cases of exceptions to it. In all cases where 
there is a settled construction of the laws of a State, by its 
highest judicature established by admitted precedent, it is the 
practice of the courts of the United States to receive and adopt 
it, without criticism or further inquiry. When. the decisions 
of the State court are not consistent, we do not feel bound to 
follow the last, if it is contrary to our own convictions; and 
much more is this the case where, after a long course of con- 
sistent decisions, some new light suddenly springs up, or an 
excited public opinion has elicited new doctrines subversive of 
former safe precedent.” 

These words, it appears to me, have a stronger application 
to the case before us than they had to the cause in which they 
were spoken as the opinion of this court; and I regret that 
they do not seem to be as fresh in the recollection of some of 
my brethren as in my own. For twenty-eight years, the de- 
cisions of the Supreme Court of Missouri were consistent on 
all ae made in this case. But this consistent course 
was suddenly terminated, whether by some new light suddenly 
springing up, or an excited public opinion, or both, it is not 
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necessary to say. In the case of Scott v. Emerson, in 1852, 
they were overturned and repudiated. 


his, then, is the very case in which seven of my brethrey | 


declared they would not follow the last decision. On this gy. 
thority I may well repose. I can desire no other or bette 
basis. 

But there is another ground which I deem conclusive, ang 
which I will re-state. 

The Supreme Court of Missouri refused to notice the act of 


Congress or the Constitution of Illinois, under which Dred | 


Scott, his wife and children, claimed that they are entitled to 
freedom. 

This being rejected by the Missouri court, there was no cage 
before it, or least it was a case with only one side. And this 
is the case which, in the opinion of this court, we are bound 
to follow. The Missouri court disregards the express provis. 
ions of an act of Congress and the Constitution of a sovereign 
State, both of which laws for twenty-eight years it had not 
ar regarded, but carried into effect. 

a State court may do this, on a question involving the 
liberty of a human being, what protection do the laws afford? 
So far from this being aM 
it would seem, within the twenty-fifth section of the judiciary 
act, where a right to freedom being set up under the act of 
Congress, and the decision being against such right, it may be 
brought for revision before this court, from the Supreme Court 
of Missouri. 


| 


} 
| 


| 


issourl question, it is a question, a3 | 


—EE 2 


I think the judgment of the court below should be reversed, | 


Mr. Justice CURTIS dissenting. 

I dissent from the opinion pronouriced by the Chief Justice, 
and from the judgment mi the majority of the court think 
it proper to render in this case. The plaintiff alleged, in his 
declaration, that he was a citizen of the State of lca and 
that the defendant was a citizen of the State of New York. It 
is not doubted that it was necessary to make each of these al- 
legations, to sustain the jurisdiction of the Circuit Court. The 
defendant denied, by a plea to the jurisdiction, either sufficient 
or insufficient, that the plaintiff was a citizen of the State of 
Missouri. The plaintiff demurred to that plea. The Circuit 
Court udjudged the plea insufficient, and the first question for 
our consideration is, whether the sufficiency of that plea is be- 
fore this court for judgment, upon this writ of error. The 

art of the judicial power of the United States, conferred by 
ngress on the Circuit Courts, being limited to certain de- 
ascribed cases and controversies, the question whether a partic 
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glar case is within the cognizance of a Circuit Court, may be 
raised by a plea to the jurisdiction of such court. When that 
nestion has been raised, the Circuit Court must, in the first 
instance, pass upon and determine it. Whether its determina- 
tion be final, or subject to review by this appellate court, must 
depend — the will of Congress; upon which body the Con- 
stitution has conferred the power, with certain restrictions, to 
establish inferior courts, to determine their jurisdiction, aud 
to regulate the appellate power of this court. The twenty- 
gcond section of the judiciary act of 1789, which allows a 
grit of error from final judgments of Circuit Courts, provides 
that there shall be no reversal in this court, on such writ of 
error, for error in ruling any plea in abatement, other than a 

to the jurisdiction of the court. Accordingly it has been 
eld, from the origin of the court to the present day, that Cir- 
euit Courts have not been made by Congress the final judges 
of their own jurisdiction in civil cases. And that when a 
record comes here upon a writ of error or appeal, and, on its 
inspection, it appears to this court that the Circuit Court had 
not jurisdiction, its judgment must be reversed, and the cause 
remanded, to be dismissed for want of jurisdiction. 

It is alleged by the defendant in error, in this case, that the 
lea to the jurisdiction was a sufficient plea; that it shows, on 
inspection of its allegations, confessed by the demurrer, that 
the plaintiff was not a citizen of the State of Missouri; that 
upon this record, it must appear to this court that the case 
was not within the judicial power of the United States, as de- 
fined and granted by the Constitution, because it was not a 
suit by a citizen of one State against a citizen of another State. 

To this it is answered, first, that the defendant, by pleading 
over, after the plea to the jurisdiction was adjudged insuffi- 
cient, finally waived all benefit of that plea. 

When that plea was adjudged insufficient, the defendant 
was oblized to answer over. -He held no alternative. He 
could not stop the further progress of the case in the Circuit 
Court by a writ of error, on which the sufficiency of his plea 
to the jurisdiction could be tried in this court, because the 
judgment on that plea was not final, and no writ of error 
would lie. He was forced to plead to the merits. It cannot 
be true, then, that he waived the benefit of his plea to the 
jurisdiction by answering over. Waiver includes consent. 

ere, there was no consent. And if the benefit of the plea 
was finally lost, it must be, not by any waiver, but because 
the laws of the United States have not provided any mode of 
reviewing the decision of the Cireuit Court on such a plea, 
when that decision is against the ciefendant. Thie is not the 
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:aw. Whether the decision of the Circuit Court on a plea tp 
the jurisdiction be against the plaintiff, or against the defend 
ant, the losing party may have any alleged error in law, jp 
ruling such a plea, examined in this court on a writ of error 
when the matter in controversy exceeds the sum or value of 


two thousand dollars. If the decision. be against the plaintiff, | 


and his suit dismissed for want of jurisdiction, the judgment 
is technically final, and he may at once sue out his writ of 


error. (Mollan v. Torrance, 9 eat., 5387.) If the decisio, | 


be against the defendant, though he must answer over, and 
wait for a final judgment in the cause, he may then have his 
writ of error, and upon it cbtain the judgment of this court on 
any question of law apparent on the record, touching the juris. 
diction. The fact that he pleaded over to the merits, under 
compulsion, can have no effect on his right to object to the 
jurisdiction. If this were not so, the condition of the two par. 
ties would be grossly unequal. For if a plea to the jurisdic 
tion were salad against‘the plaintiff, he could at once take his 
writ of error, and have the ruling reviewed here; while, if the 
same plea were ruled against the defendant, he must not only 
wait for a final judgment, but could in no event have the 
ruling of the Circuit Court upon the plea reviewed by this 
court. I know of no ground for saying that the laws of the 
United States have thus discriminated etthen the parties to 
a suit in its courts. 

It is further objected, that as the judgment of the Circuit 
Court was in favor of the defendant, and the writ of error in 
this cause was sued out by the plaintiff, the defendant is not 
in a condition to assign any error in the record, and therefore 
this court is precluded from considering the question whether 
the Circuit Court had jurisdiction. 

The practice of this court does not require a technical as 
signment of errors. (See the rule.) Upon a writ of error, the 
whole record is open for inspection; and if any error be found 
in it, the judgment is reversed. (Bank of U. 8. v. Smith, 11 
Wheat., 171.) 

It is true, as a general rule, that the court will not allowa 
party to rely on anything as cuuse for reversing a judgment, 
which was for his advantage. In this, we follow an ancient 
rule of the common law. But so careful was that law of the 
preservation of the course of its courts, that it made an excep- 
tion out of that general rule, and allowed a party to assign 
for error that which was for his advantage, if it were a depart 
ure by the court itself from its settled course of i 
The cases on this subject are collected in Bac. Ab., Error If. 4. 
And this court followed this practice in Capron v. Van Noor 
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den, (2 Cranch, 126,) where the plaintiff below procured the 
reversal of a judgment for the defendant, on the - round that 
the plaintiff's allegations of citizenship had not shown juris- 
jction. 

Toat it is not necessary to determine whether the defendant 
ean be allowed to assign want of jurisdiction as an error in a 
judgment in his own favor. The true question is, not what 
either of the parties may be allowed to do, but whether this 
court will affirm or reverse a judgment of the Circuit Court on 
the merits, when it appears on the record, by a plea to the ju- 
risdiction, that it is a case to which the judicial power of the 
United States does ngt extend. The course of the court is, 
where no motion is made by either party, on its own motion, 
to reverse such a judgment for want of jurisdiction, not only 
in cases where it is shown, negatively, by a plea to the jurisdic- 
jon, that jurisdiction does not exist, but even where it does 
not appear, affirmatively, that it does exist. (Pequignot v. The 
Pennsylvania R. R. Co., 16 How., 104.) It acts upon the prin- 
ciple that the judicial power of the United States must not be 
exerted in a case to which it does not extend, even if both par- 
ties desire to have it exerted. (Cutler v. Rae, 7 How., 729.) 
I consider, therefore, that when there was a plea to the juris- 
diction of the Circuit Court in a case brought here by a writ 
of error, the first duty of this court is, sua sponte, if not moved 
to it by either party, to examine the sufficiency of that plea; 
and thus to take care that neither the Circuit Court nor this 
court shal! use the judicial power of the United States in a case 
to which the Constitution and laws of the United States have 
not extended that power. , {ib -) Oita, 

I proceed, therefore, to examine the = to the jurisdiction. 

I do not perceive any sound reason why it is not to be judged 
by the rules of the common law applicable to such pleas. It 
is true, where the jurisdiction of the Circuit Court depends on 
the citizenship of the parties, it is incumbent on the plaintiff 
to allege on the record the necessary citizenship; but when 
he has done so, the defendant must interpose a plea in abate- 
ment, the allegations wheredf show that the court has not ju- 
risdiction; and it is incumbent on him to prove the truth of 
his plea. 

In Sheppard v. Graves, (14 How., 27,) the rules on this sub- 
ject are thus stated in the opinion of the court: “That al- 
thongh, in the courts of the United States, it is necessary to 
set forth the grounds of their cognizance as courts of limited 
jurisdiction, yet wherever jurisdiction shall be averred in the 
leadings, in conformity with the laws creating those courts, 
it must be taken, prima facie, as existing; and it is incumbent 
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on him who would impeach that jurisdiction for causes dehon 


the pleading, to allege and prove such causes; that the necg, | 
sity for the allegation, and the burden of sustaining it by Proof, 


both rest upon the pa taking the exception.” These pogi, 
tions are sustained by the authorities there cited, as well ag by 
Wickliffe v. Owings, (17 How., 47.) 


When, therefore, as in this case, the necessary averments y 
to citizenship are made on the record, and jurisdiction jy | 


assumed to exist, and the defendant comes by a plea to th 
jurisdiction to a that presumption, he occupies, in my 
judgment, precisely the position described in Bacon Ab, 
Abatement: “Abatement, in the general acceptation of the 
word, signifies a plea, put in by the defendant, in which he 
shows cause to the court why he should not be impleaded; or 
if at all, not in the manner and form he now is.” 

This being, then, a plea in abatement, to the jurisdiction of 
the court, I must judge of its sufficiency by those rules of the 
common law applicable to such pleas. 

The plea was as follows: ‘‘ And the said John F. A. Sand. 
ford, in his own proper person, comes and says that this court 


— 


ought not to have or take further cognizance of the action _ 
aforesaid, because he says that said cause of action, and each | 


and every of them, (if any such have accrued to the said Dred 
Scott,) accrued to the es Dred Scott out of the jurisdiction 
of this court, and exclusively within the jurisdiction of the 
courts of the State of Missouri; for that, to wit, the said plain. 
tiff, Dred Scott, is not a citizen of the State of Missouri, as 
alleged in his declaration, because he is a negro of African 
descent; his ancestors were of pure African blood, and were 
brought into this country and sold as negro slaves, and this 
the said Sandford is ready to verify. herefore, he prays 


judgment whether this court can or will take further cogni- 


zance of the action aforesaid.”’ 


— 


The plaintiff demurred, and the judgment of the Circuit 


Court was, that the plea was insufficient. 


[ cannot treat this plea as a general traverse of the citizenship | 


alleged by the plaintiff. Indeed, if it were so treated, the plea 
was clearly bad, for it concludes with a verification, and not to 
tke country, as a general traverse should. And though this 
defect in a plea in Sar must be pointed out by a special demur- 
rer, it is never necessary to demur specially to a plea in abate- 
ment; all matters, though of form uh , may be taken “vere 
of upon a general demurrer to such a plea. (Chitty on Pl. 


T e truth is, that though not drawn with the utmost tech- 
nical accuracy, it is a special traverse of the plaintiff’s allegatior 
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of citizenship, and was a suitable and proper mode of traverse 
ander the circumstances. By reference to Mr. Stephen’s de- 
scription of the uses of such a traverse, contained in his excellent 
analysis of pleadings, (Steph. on PI., 176,) it will be seen how 
recisely this plea meets one of his descriptions. No doubt 
the defendant might have traversed, by a common or general 
traverse, the plaintiff’s allegation that he was a citizen of the 
State of Missouri, concluding to the country. The issue thus 
resented being joined, woul have involved matter of law, on 
which the jury must have passed, under the direction of the 
court. But by traversing the plaintiffs citizenship specially— 
that is, averring those facts on which the defendant relied to 
show that in point of law the plaintiff was not a citizen, and 
basing the traverse on those facts as a deduction therefrom— 
opportunity was given to do,-what was done; that is, to present 
directly to the court, by a demurrer, the sufficiency of those 
facts to negative, in point of law, the pane allegation of 
citizenship. This, then, being a special, and not a general or 
common traverse, the rule is settled, that the facts thus set out 
in the plea, as the reason or ground of the traverse, must of 
themselves constitute, in point of law, a negutive of the alle- 
gation thus traversed. (Stephen on PIl., 183; Ch. on PI., 620.) 
And upon a demurrer to this plea, the question which arises 
is, Whether the facts, that the plaintiff is a negro, of African 
descent, wliose ancestors were of pure African blood, and were 
brought into this country and sold as negro slaves, may all be 
true, and yet the plaintiff he a citizen of the State of Missouri, 
within the meaning of the Constitution and laws of the United 
States, which conter on citizens of one State the right to sue 
citizens of another State in the Circuit Courts. Undoubtedly, 
if these facts, taken together, amount to an allegation that, at 
the time of action brought, the plaintiff was himself a slave, 
the plea is sufficient. It has been suggested that the plea, in 
legal effect, does so aver, because, if his ancestors were sold as 
slaves, the presumption is they continued slaves; and if so, 
the presumption is, the plaintiff was born a slave; and if so, 
the presumption is, he continued to be a slave to the time of 
action brought. 

J cannot think such presumptions can be resorted to, to help 
out defective averments in pleading; especially, in pleading in 
abatement, where the utmost certainty and precision are re- 
quired. (Chitty on Pl., 457.) That the plaintiff himself was 
aslave at the time of action brought, is a substantive fact, 
having no necessary connection with the fact that his parents 
were sold as slaves. For they might have been sold after he 
was born; or the plaintiff himself, if once a slave, might have 
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became a freeman before action brought. To aver that hig an. 
cestors were sold as slaves, 1s not ¢ juivalent, in point of ly | 
to an averment that he was a slave. If it were, he could no | 
even confess and avoid the averment of the slavery of his gp. | 
cestors, which would be monstrous; and if it be not equivalent 
in point of law, it cannot be treated as amounting thereto whey 
demurred to; for a demurrer confesses only those substantiyg | 
facts which are well pleaded, and not other distinct substantive | 
facts which might be inferred therefrom by a jury. To treg 


an averment that the plaintiff’s ancestors were Africans, brought 


to this country and sold as slaves, as amounting to an ayer. | 
ment on the record that he was a slave, because it may la 
some foundation for presuming so, is to hold that the facts | 
actually alleged may be treated as intended as evidence of ap. | 
other distinct fact not alleged. But it is a cardinal rule of 
pleading, laid down in Dowman’s case, (9 Rep., 9 b,) and in 
even earlier authorities therein referred to, ‘‘that evidence 
shall never be pleaded, for it only tends to prove matter of fact; 
and therefore the matter of fact shall be pleaded.” Or, as the 
rule is sometimes stated, pleadings must not be argument. 
ative. (Stephen on Pleading, 384, and authorities cited by 
him.) In ey Dig., Pleader E. 3, and Bac. Abridgement, 
Pleas I, 5, and Stephen on PI., many decisions under this 
rule are collected. In trover, for an indenture whereby A 
granted a manor, it is no plea that A did not grant the manor, 
for it does not answer the declaration except by argument, 
(Yelv., 223.) , 

So in trespass for taking and carrying away the plaintiff's 
goods, the defendant pleaded that the plaintiff never had any 
goods. The court said, “this is an infallible argument that 
the defendant is not guilty, but it is no plea.” (Dyer, a 48.) 

In cjectment, the defendant pleaded a surrender of a copy- 
hold hy the hand of Fosset, the steward. The plaintiff replied, 
that Fosset was not steward. The court held this no issue, 
for it traversed the surrender only argumentatively. (Cro. Elis, 
260.' 


inferences from the facts stated were irresistible. But the 
court held they did not, when demurred to, amount to such 
inferable facts. In the case at bar, the inference that the de 
fendant was a slave at the time of action brought, even if it can 
be made at all, from the fact that his parents were slaves, is 
certainly not a necessary inference. This case, therefore, is like 
that of Digby v. Alexander, (8 Bing., 116.) In that case, the 
defendant pleaded many facts strongly tending to show that he 
was once Earl of Stirling; but as there was no positive alle 
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tid 


every 
have 
lea % 
F Al 
an ac’ 
that | 
the ti 
beat 
lea t 
a citi: 
the p 
plea ( 
in th 
subst 
must 
from 
the ¢ 
as CC 
slave 
whet 
paret 
own 
of th 
In 
bed « 
resid 
aver 
cause 
the | 
State 
cont 
date 
citize 
Cons 
right 
of th 
So 
adm 
of A 
Unit 
= 
ju 
the 
of h 
Tl 


) a. 


law, | 


iD. 
lent 


Then | 


itive 
tive 


treat 
ught | 


Ver. 


y lay | 


f an. 


le of | 


d in 
ence 
fact; 
8 the 
nent. 
d by 
nent, 

this 
yy A 
anor, 
nent, 


tiffs 
1 any 
, that 
43.) 

copy- 
plied, 
Iasue, 
Elis., 


g, the 
it the 

such 
1e de 
it can 
7es, is 
is like 
e, the 
rat he 
» alle. 


CIVIL RIGHTS—1959 1901 


gation that he was so at the time of action brought, and as 
every fact averred — be true, and yet the defendant not 
have been Karl of Stirling at the time of action brought, the 
plea was held to be insufficient. 

A lawful seizin of land is presumed to continue. But if. in 
an action of trespass quare clausum, the defendant were to plead 
that he was lawfully seized of the locus in quo, one month before 
the time of the alleged trespass, I should have no doubt it would 
hea bad plea. (See Mollan v. Torrance, 9 Wheat., 587.) So ifa 
plea to the jurisdiction, instead of alleging that the plaintiff was 
acitizen of the same State as the defendant, were to allege that 
the plaintiff's ancestors were citizens of that State, I think the 

Jea could not be supported. My judgment would be, as it is 

in this case, that if the defendant meant to aver a particular 
substantive fact, as existing at the time of action brought, he 
must do it directly and explicitly, and not by way of inference 
from certain other averments, which are quite consistent with 
the contrary hypothesis. I cannot, therefore, treat this plea 
as containing an averment that the plaintiff himself was a 
slave at the time of action brought; and the inquiry recurs, 
whether the facts, that he is of African descent, and that his 
parents were once slaves, are necessarily inconsistent with his 
own citizenship in the State of Missouri, within the meaning 
of the Constitution and laws of the United States. 

In Gassies v. Ballon, (6 Pet., 761,) the defendant was descri- 
bed on the record asa naturalized citizen of the United States, 
residing in Louisiana. The court held this equivalent to an 
averment that the defendant was a citizen of Louisiana; be- 
cause a citizen of the United States, residing in any State of 
the Union, is, for purposes of jurisdiction, a citizen of that 
State. Now, the plea to the jurisdiction in this case does not 
controvert the fact that the plaintiff resided in Missouri at the 
date of the writ. If he did then reside there, and was also a 
citizen of the United States, no provisions contained in the 
Constitution or laws of Missouri can deprive the plaintiff of his 
right to sue citizens of States other than Missouri, in the courts 
ofthe United States. 

So that, under the allegations contained in this plea, and 
admitted by the demurrer, the question is, whether any person 
of African descent, whose ancestors were sold as slaves in the 
United States, can be a citizen of the United States. If any 
such person can be a citizen, this plaintiff has the right to the 
judgment of the court that he is so; for no cause is shown by 
the plea why he is not 89, except his descent and the slavery 
of his ancestors. 


The first section of the second article of the Constitution 
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uses the language, “a citizen of the United States at the time 
of the adoption of the Constitution.”” One mode of approach. 
img this question is, to inquire who were citizens of the Uniteg 
States at the time of the adoption of the Constitution. 
Citizens of the United States at the time of the adoption of 
the Constitution can have been no other than citizens of the 
United States under the Confederation. By the Articles of 
Confederation, a Government was organized, the style where. 
of was, ‘The United States of America.” This Government 
was in existence when the Constitution was framed and pro. 
posed for adoption, and was to be superseded by the new Gov. 
ernment of the United States of America, organized under the 
Constitution. When, therefore, the Constitution speaks of 


a _-- 


————— 


citizenship of the United States, existing at the time of the | 


adoption of the Constitution, it must necessarily refer to citi. 
zenship under the Government which existed prior to and at 
the time of such adoption. 

Without going into any question concerning the powers of 
the Confederation to govern the territory of the United States 
out of the limits of the States, and consequently to sustain the 
relation of Government and citizen in respeet to the inhabit. 
ants of such territory, it may safely be said that the citizens of 
the several States were citizens of the United States under the 
Confederation. 

That Government was simply a confederacy of the several 


States, possessing a few defined powers over subjects of gen _ 
eral concern, each State retaining every power, jurisdiction, | 


und right, not expressly delegated to the United States in 
Congress assembled. d no power was thus delegated to 
the Government of the Confederation, to act on any question 
of citizenship, or to make any rules in respect thereto. The 
whole matter was left to stand upon the action of the several 
States, and to the natural consequence of such action, that the 
citizens of each State should be citizens of that Confederacy 
into which that State had entered, the style whereof was, 
“The United States of America.” 

To determine whether any free persons, descended from 
Africans held in slavery, were citizens of the United States 
under the Confederation, and consequently at the time of the 
adoption of the Constitution of the United States, it is only 
necessary to know whether any such persons were citizens of 
either of the States under the Confederation, at the time of the 
adoption of the Cinstitution. 

Of this there can be no doubt. At the time of the ratifica 
tion of the Articles of Confederation, all free native-born in- 
habitants of the States of New Hampshire, Massachusetts, New 


ime 
ach. 
ited 


n of 


3 of 
ere. 
nent 
TO. 
Ov- 
the 


et ——— 


ee 


3 of 


Citi- 
d at 
8 of 
1 the 
abit. 
18 of 
the 


veral 


> | 


tion, 
8 in 
id to 
stion 


veral 
t the 


racy 


from 
tates 
f the 
only 
ns of 
»f the 


‘fice 
m in- 
New 


CIVIL RIGHTS—1959 1903 


York, New Jersey, and North Carolina, though descended 
from African slaves, were not only citizens of those States, but 
such of them as had the other necessary qualifications possess- 
ed the franchise of electors, on equal terms with other citizens. 

The Supreme Court of North Carolina, in the case of the 
State v. Manuel, (4 Dev. and Bat., 20,) has declared the law 
of that State on this subject, in terms which I believe to be as 
sound law in the other States I have enumerated, as it was in 
North Carolina. 

“According to the laws of this State,” says Judge Gaston, 
in delivering the opinion of the court, “all human beings 
within it, who are not slaves, fall within one of two classes. 
Whatever distinctions may have existed in the Roman laws 
between citizens and free inhabitants, they are unknown to 
our institutions. Before our Revolution, all free persons born 
within the dominions of the King of Great Britain, whatever 
their color or complexion, were native-born British subjects— 
those born out of his allegiance were aliens. Slavery did not 
exist in England, but it did in the British colonies. Slaves 
were not in legal peanee persons, but property. The moment 
the incapacity, the disqualification of slavery, was removed, 
they became persons, and were then either British subjects, 
or not British subjects, according as they were or were not 
born within the nee of the British King. Upon the 
Revolution, no other change took place in the laws of North 
Carolina than was consequent on the transition from a colony 
dependent.on a European King, to a free and sovereign State. 
Slaves remained slaves. British subjects in North Carolina 
became North Carolina freemen. oreigners, until made 
members of the State, remained aliens. aves, manumitted 
here, became freemen, and therefore, if born within North 
Carolina, are citizens of North Carolina, and all free persons 
born within the State are born citizens of the State. The 
Constitution extended the elective franchise to every freeman 
who had arrived at the age of twenty-one, and paid a public 
tax; and it is a matter of universal notoriety, that, under it, 
free persons, without regard to color, claimed and exercised 
the franchise, until it was taken from free men of color a few 
years since by our amended Constitution.”’ 

In the State v. Newcomb, (5 Iredell’s R., 253,) decided in 
1844, the same court referred to this case of the State v. 
Manuel, and said: “‘That case underwent a very laborious 
investigation, both by the bar and the bench. The case was 
brought here by appeal, and was felt to be one of great import- 
ane} in principle. It was considered with an anxiety and care 
worthy of the principle involved, and which give it a control- 
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ling influence and authority on all questions of a sim; 
ckarsouen.” fs . BF ” 

An argument from speculative premises, however well cho. | and 
sen, that the then state of opinion in the Commonwealth of ire 
Massachusetts was not consistent with the natural rights of  duci 
people of color who were born on that soil, and that they wen pot 
not, by the Constitution of 1780 of that State, admitted to th, | tend 
condition of citizens, would be received with surprise by the «ht 

eople of that State, who know their own political history, J, thy 
is true, beyond all controversy, that persons of color, descendej _ plac 
from African slaves, were by that Constitution made citizen, veal 
of the State; and such of them as have had the necessary qual. gone 
fications, have held and exercised the elective franchise, by fl 
citizens, from that time to the present. (See Com. v. Aves, 18 prac 
Pick. R., 210.) me 

The Constitution of New Hampshire conferred the elective State 
franchise upon “every inhabitant of the State having the form 
necessary qualifications,” of which color or descent wag not ‘Th 
one. 

The Constitution of New York gave the right to vote to oo 
“every male inhabitant, who shall have resided,” &c.; ma. beer 
king no discrimination between free colored persone and in th 
rca Ye Con. of N. Y., Art. 2, Rev. Stats. of N. Y., vol, 

, p. 126. 


hat of New Jersey, to “all inhabitants of this colony, of | of th 
full age, who are worth £50 proclamation money, clear ce perso 
tate.”’ were 


New York, by its Constitution of 1820, required colored | atiel 
persons to have some qualifications as prerequisites for voting, | was i 
which white persons need not possess. And New Jersey, by 
its present Constitution, restricts the right to vote to white nel 
male citizens. But these changes can have no other effet) On 
upon the present inquiry, except to show, that before they| ng u 
were made, no such restrictions existed; and colored in com. | South 
mon with white persons, were not only citizens of those States, | ing af 
but entitled to the elective franchise on the same qualification | the w 
as white persons, as they now are in New Hampshire and | gener 
Massachusetts. I shall not enter into an examination of the Two { 
existing opinions of that period respecting the African race, | ad tl 
nor into any discussion concerning the meaning of those who | attiele 
asserted, in the Declaration of Independence, that all men ar | “free 
created equal; that they are endowed by their Creator with | exclu: 
certain inalienable rights; that among these are life, liberty, | whoa 
and the pursuit of happiness. My own opinion is, that a calm | tion, ¢ 
comparison of these assertions of universal abstract truths, and | ‘lore 
of their own individual opinions and acte, would not leave | of the 
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milay these men under any reproach of inconsistency; that the great 
truths they asserted on that solemn occasion, they were ready 
cho. gud anxious to make effectual, wherever a necessary regard to 
th of | cireumstances, which no statesman can disregard without pro- 
its of | ducing more evil than good, would allow; and that it would 
were | not be just to them, nor true in itself, to allege that they in- 
tothe tended to say that the Creator of all men had endowed the 
yy the | wh te race, exclusively, with the great natural rights which 
y. It tle Declaration of Independence asserts. But this is not the 
ended place to vindicate their memory. As I conceive, we should 
tizens Foal here, not with such disputes, if there can be a dispute 
‘qual. | concerning this subject, but with those substantial facts evinced 
Be, 23 the written Constitutions of States, and by the notorious 
res, 18 practice under them. And they show, in a manner which no 
ment can obscure, that in some of the original thirteen 
lective States, free colored persons, before and at the time of the 
ig the formation of the Constitution, were citizens of those States. 
as not The fourth of the fundamental articles of the Confederation 
was as follows: “The free inhabitants of each of these States, 
ote to paupers, vagabonds, and fugitives from justice, excepted, shall 
is Ee entitied to all the privileges and immunities of free citizens 
12 and in the several States.” 
Y., vol, The fact that free persons of color were citizens of some of 
the several States, and the consequence, that this fourth article 
yy, of | of the Confederation would have the effect to confer on such 
ear | persons the privileges and immunities of general citizenship, 
| were not only known to those who framed and adopted those 
colored | articles, but the evidence is decisive, that the fourth article 
voting, was intended to have that effect, and that more restricted lan- 
sey, by munge, which would have excluded such persons, was delibe- 
rately and purposely rejected. 
r effet On the 25th of June, 1778, the Articles of Confederation be- 
re they | mg under consideration by the Congress, the delegates from 
in com | South Carolina moved to amend this fourth article, by insert- 
States, | ing after the word “free,” and before the word “inhabitants.” 
ications | the word ‘‘white,”’ so that the privileges and immunities of 
‘ire and | general citizenship would be secured only to white persons. 
n of the Two States voted for the amendment, eight States against it, 
an rac, | and the vote of one State was divided. The language of the 
ose who | atticle stood unchanged, and both by its terms of inclusion, 
men ar | “free inhabitants,” and the strong implication from its terms of 
ror with | exclusion, ‘‘ paupers, eran and fugitives from justice,” 
liberty, who alone were excepted, it is clear, that under the Confedera- 
ta calm | tion, and at the time of the adoption of the Constitution, free 
ithe, and | “lored persons of African descent might be, and, by reason 
ot leave | of their citizenship in certain States, were entitled to the 
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ae and immunities of general citizenship of the United 
tates. 


Did the Constitution of the United States deprive them o, 
their descendants of citizenship? 

That Constitution was ordained and established by the pep. 
ple of the United States, through the action, in each State, of 
those persons who were qualified by its laws to act thereon, jp 
behalf of themselves and all other citizens of that State, [, 
some of the States, as we have seen, colored persons wer 
among those qualified by law to act on this subject. Thege 
colored — were not only included in the body of “the 
people of the United States,” by whom the Constitution was 
ordained and established, but in at least five of the States they 
had the power to act, and doubtless did act, by their su es, 
upon the question of its adoption. It would be strange, if we 


were to find in that instrument anything which deprived of | 
their citizenship any part of the people of the United States | 


who were among those by whom it was established. 

I can find nothing in the Constitution which, proprio vigore, 
deprives of their citizenship any class of persons who were citi. 
zens of the United States at the time of its adoption, or who 
should be native-born citizens of any State after its adoption; 
nor any power enabling Congress to disfranchise persons bom 
on the soil of any State, and entitled to citizenship of such 
State by its Constitution and laws. And my opinion is, that, 
under the Constitution of the United States, every free person 
born on the soil of a State, who is a citizen of that State by 
force of its Constitution or laws, is also a citizen of the United 
States. 

I will proceed to state the grounds of that opinion. 

The first section of the second article ef the Constitution 
uses the language, ‘‘a natural-born citizen.” It thus assumes 
that citizenship may be acquired by birth. Undoubtedly, this 
language of the Constitution was used in reference to that 
principle of public law, well understood in this country at the 
time of the adoption of the Constitution, which referred citi- 
zenship to the place of birth. At the Declaration of Independ- 
ence, and ever since, the received general doctrine has been, 


in conformity with the common law, that free persons bom | 


within either of the colonies were subjects of the King; that 
by the Declaration of Independence, and the consequent ac- 
quisition of sovereignty by the several States, all such persons 
ceased to be subjects, and became citizens of the several States, 
except so far as some of them were disfranchised by the legis 
lative power of the States, or availed themselves, seasonably, 
of the right to adhere to the British Crown in the civil contest, 
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thus to continue British subjecta. (MclIlvain vr. Coxe’s 
4 Cranch, 209; Inglis v. Sailors’ Snug Harbor, 8 Peters, 
p 99; Shanks v. Dupont, Ibid, p. 242. 


The Constitution having reco the rule that ns 
born ‘a the several States are citizens of the United States, 
ope of four things must be true: 


First. That the Constitution itself has described what na- 
five-born persons shall or shall not be citigens of the United 


; Or, 

Second. That it has empowered Congress to do 80; or, 

Third. That all free persons, born within the several States, 
are citizens of the United States; or, 

Fourth. That it is left to each State to determine what free 

ns, born within its limits, shall be citizens of such State, 
and thereby be citizens of the United States. 

If there be such a thing as citizenship of the United States 
xquired by birth within the States, which the Constitution 
expressly recognises, and no one denies, then these four al- 
teruatives embrace the entire subject, and it only remains te 
select that one which is true. 

That the Constitution itself has defined citizenship of the 
Unjted States by declaring what persons, born within the sev- 
efal States, shall or shall not be citizens of the United States, 
will not be pretended. It contains no such declaration. We 
may dismiss the first alternative, as without doubt unfounded. 

Has it empowered Congress to enact what free persons, born 
within the several States, shall or shall not be citizens of the 
United States ? 

Before examining the various provisions of the Constitution 
which may relate to this question, it is important to consider 
fora moment the substantial nature of this inquiry. It is, in 
effect, whether the Constitution has empowered y ae to 
create privileged classes within the States, who alone can be 
entitled to the franchises and powers of citizenship of the Uni- 
ted States. If it be admitted that the Constitution has enabled 
Congress to declare what free persons, born within the several 
States, shall be citizens of the United States, it must at the 
same time be admitted that it is an unlimited power. If this 
subject is within the control of Congress, it must depend 
wholly on its discretion. For, certainly, no limits of that dis- 
cretion can be found in the Constitution, which is wholly silent 
concerning it; and the necessary consequence is, that the Fed. 
eral Government may select classes of persons within the sev: 
etal States who alone can be entitled to the political privil 
of citizenship of the United States. If this power exists, w 
persons born within the States may be President or Vice Pres- 
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ident of the United States, or members of either House of 
gress, or hold any office or enjoy any privilege whereof cit. 
up of the United States is a necessary qualification, muy 
depend solely on the will of Congress. By virtue of it, thongh 
Congress can grant no title of nobility, they may create 4 
oligarchy, in whose hands would be concentrated the entin 
power of the Federal Government. 

It is a substantive power, distinct in its nature from all 
others; capable of affecting not only the relations of the § 
to the General Government, but of controlling the poli 
condition of the people of the United States. Certainly jy 
ought to find this power granted by the Constitution, at leas 
by some necessary inference, before we can say it does not re. 
main to the States or the people. I proceed therefore to gy. 
amine all the provisions of the Constitution which may hays 
some bearing on this subject. 

Among the powers expressly granted to Congress is “the 
oo to establish a uniform rule of naturalization.” It is not 

oubted that this is a power to prescribe a rule for the removal 

of the disabilities consequent on foreign birth. To hold thatit 
extends further than this, would do violence to the meaning of 
the term naturalization, fixed in the common law, (Co. Lit, 8 
a, 129 a; 2 Ves., sen., 286; 2 Bl. Com., 293,) and in the minds 
of those who concurred in framing and adopting the Constitu. 


tion. It was in this sense of conferring on an alien and his | 


issue the rights and powers of a native-born citizen, that it was 
employed in the Declaration of Independence. It was in this 
sense it was expounded in the Federalist, (No. 42,) has been 
understood by Congress, by the Judiciary, (2 eat., 259, 
269; 3 Wash. R., 313, 8322; 12 Wheat., 277,) and by comment 
ators on the Constitution. (3 Story’s Com..on Con., 1—8; 1 
Rawle on Con., 84—88; 1 Tucker's Bl. Com! App., 255—259,) 

It appears, then, that the only power expressly granted to 
Congress to legislate concerning citizenship, is confined to the 
removal of the disabilities of foreign birth. 

Whether there be anything in the Constitution from which 
a broader power may be implied, will best be seen when we 
come to examine the two other alternatives, which are, whether 
all free persons, born on the soil of the several States, or only 
such of them as may be citizens of each State, respectively, 
are thereby citizens of the United States. The last of these 
alternatives, in my judgment, contains the truth. 

Undoubtedly, as has already been said, it is a principle of 
public law, recognised by the Constitution itself, that birth or 


the soil of a country both creates the duties and confers the | 


nghts of citizenship. But it must be remembered, that though 
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the Constitution was to form a Government, and under it the 
United States of America were to be one united sovereign 
nation, to which loyalty and obedience on the one side, and 
from which protection and privileges on the other, would be 
due, yet the several sovereign States, whose people were then 
citizens, were not only to continue in existence, but with 
powers unimpaired, except so far as they were granted by the 
ple to the National Government. 

Among the powers unquestionably possessed by the several 
States, was that of determining what persons should and what 
persons should nof be citizens. It was practicable to confer 
on the Government of the Union this entire power. It 
embraced what may, well enough for the purpose now in view, 
be divided into three parts. rst: The power to remove the 
disabilities of alienage, either by special acts in reference to 
each individual case, or by establishing a rule of naturalization 
to be administered and applied by the courts. Second: Deter- 
mining what persons should enjoy the privileges of citizenship, 
in respect to the internal affairs of the several States. Third: 
What native-born persons should be citizens of the United 
States. 

The first-named power, that of establishing a uniform rule 
of naturalization, was granted; and here the grant, according 
to its terms, stopped. Construing a Constitution containing 


_ only limited and defined powers of government, the argument 


derived from this definite and restricted power to establish a 
rule of naturalization, must be admitted | to be exccedingly 
strong. I do not say it is necessarily decisive. It might be 
controlled by other pe of the Constitution. But when this 

icular subject of citizenship was under consideration, and, 
in the clause specially intended to detine the extent of power 
concerning it, we find a particular part of this entire power 
separated from the residue, and conferred on the General 
Government, there arises a strong presumption that this is all 
which is granted, and that the residue is left to the States and 
to the people. And this presumption is, in my opinion, 
converted into a certainty, by an examination of all such other 
clauses of the Constitution as touch this subject. 

I will examine each which can have any possible bearing 
on this question. 

The first clause of the second section of the third article 
of the Constitution is, ‘‘The judicial power shall extend to 
controversies between a State and citizens of another State; 
between citizens of different States; between citizens of the 
same State, claiming lands under grants of different States; 
and between States, or the citizens thereof, and foreigr States, 











1910 CIVIL RIGHTS—1959 


citizens, or subjects.” I do not think this clause has an | 
considerable bearing upon the particular inquiry now'unde | 
consideration. Its purpose was, to extend the judicial Power | 
to those controversies into which local feelings or interes, 
might so enter as to disturb the course of justice, or give rigg 
to suspicions that they had done so, and thus possibly give 
occasion to jealousy or ill will between different States,! 4 
particular State and a foreign nation. At the same tite, | 
would remark, in passing, that it has never been held, [ ad 
not know that it has ever been supposed, that any citizen ‘eC 
State could bring himself under this clause and the eleventh 
and twelfth sections of the judicijary-act of 1789, passed’ in 
er. of it, who was not a citizen of the United States, 
ut I have referred to the clause, only because it is one of the 
laces where citizenship is mentioned by the Constitution, 
hether it is entitled to any weight in this inquiry or not, it 
refers only to citizenship of the several States; it recogriises 


that; but it does not recognise citizenship of the United States 


as something distinct therefrom. 

As has been said, the purpose of this clause did not necesse 
rily connect it with citizenship of the United States, even if 
that were something distinct from citizenship of the several 
States, in the contemplation of the Constitution. This cannot 
be said of other clauses of the Constitution, which I now 
proceed to refer to. 

“The citizens of each State shall be entitled to all the 
tia and immunities of citizens of the several States.” 


owhere else in the Constitution is there anything concerning | 


a general citizenship; but here, privileges and immunities to 
be enjoyed throughout the United States, under and by force 
of the national compact, are granted and secured. In oclecting 
those who are to enjoy these national rights of citizenship, 
how are they described? As citizens of each State. It is to 
them these national rights are secured. The qualification for 
them is not to be looked for in any provision of the Constitu- 
tion or laws of the United States. They are to be citizens of 
the several States, and, as such, the privileges and immunities 
of general citizenship, derived from and guarantied by the 
Constitution, are to be enjoyed by them. It would seem that 
if it had been intended to constitute a class of native-born 
persons within the States, who should derive their citizenship 
of the United States from the action of the Federal Govern. 
ment, this was an occasion for referring to trem. It cannot 
be supposed that it was the purpose of this article to confer 


the privileges and immunities of citizens in all the States upon | 


persons not citizens of the United States. 
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And if it was intended to secure these rights only to citizens 
of the United States, how has the Constitution here described 
such persons? Simply as citizens of each State. 

But, further: though, as I shall presently more fully state, 
[do not think the enjoyment of the elective franchise essential 
to citizenship, there can be no doubt it is one of the chiefest 
attributes of citizenship under the American Constitutions; 
and the just and constitutional Reseronen of this right is de- 
cisive evidence of citizenship. The provisions made by a 
Constitution on this subject must therefore Se looked to as 
bearing directly on the question what persons are citizens under 
that Constitution; and as being decisive, to this extent, that 
all such persons as are allowed by the Constitution to exercise 
the elective franchise, and thus to participate in the Govern- 
ment of the United States, must be deemed citizens of the 
United States. 

Here, again, the consideration presses itself upon us, that if 
there was designed to be a particular class of native-born per- 
sons within the States, deriving their citizenship from the 
Constitution and laws of the United States, they should at least 
have been referred to as those by whom the President and 
House of Itepresentatives were to be elected, and to whom they 
should be responsible. 

Instead of that, we again find this subject referred to the 
laws of the several States. The electors of President are to be 
appointed in such manner as the Legislature of each State may 
direct, and the qualifications of electors of members of the 
House of Representatives shall be the same as for electors of 
the most numerous branch of the State Legislature. 

Laying aside, then, the case of aliens, concerning which the 
Constitution of the United States has provided, and confinin 
our view to free persons born within the several States, we find 
that the Constitution has recognised the general principle of 
public law, that allegiance and citizenship depend on the place 
of birth; that it has not attempted practically to apply this 
principle by designating the particular classes of persons who 
should or should not come under it; that when we turn to the 
Constitution for an answer to the question, what free persons, 
born within the several States, are citizens of the United States, 
the only answer we can receive from any of its express pro- 
visions is, the citizens of the several States are to enjoy the 
peclege* and immunities of citizens in every State, and their 

uchise as electors under the Constitution depends on their 
ci‘izenship in the several States. Add to this, that the Con- 
stitution was ordained by the citizens of the several States; 
that they were “the people of the United States,” for whom 
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and whose posterity the Government was declared in the pre. eligib 


amble of the Constitution to be made; that each of them wy 
“a citizen of the United States at the time of the adoption of 
the Constitution,’’ within the meaning of those words in that 
instrument; that by them the Government was to be and wa, 
in fact organized; and that no power is conferred on the G@oy. 


ernment of the Union to discriminate between them, or to | 


disfranchise any of them—the necessary conclusion is, that 
those persons born within the several States, who, by force of 


their respective Constitutions and laws, are citizens of' the | 


State, are thereby citizens of the United States. 

It may be proper here to notice some supposed objections ty 
this view of the subject. 

It has been often asserted that the Constitution was made 
exclusively by and for the white race. It has already bee 
shown that in five of the thirteen original States, colored per. 
sons thén possessed the elective franchise, and were amon 
those by whom the Constitution was ordained and established, 
If so, it is not true, in point of fact, that the Constitution was 
made exclusively by the white race. And that it was made 
exclusively for the white race is, in my opinion, not only an 
assumption not warranted by anything in the Constitution, but 


contradicted by its opening declaration, that it was ordained | 
and established by the people of the United States, for them. | 
selves and their posterity. And as free colored persons were | 
then citizens of at least five States, and so in every sense part | 


of the people of the United States, they were among those for 
whom and whose posterity the Constitution was ordained and 
established. 

Again, it has been objected, that if the Constitution has left 
to the several States the rightful power to determine who of 
their inhabitants shall be citizens of the United States, the 
States may make aliens citizens. 

The answer is obvious. The Constitution has left to the 
States the determination what persons, born within their re 
spective limits, shall acquire by birth citizenship of the United 
States; it has not left to them any power to prescribe any rule 
for the removal of the disabilities of alienage. This power is 
exclusively in Congress. 

It has been further objected, that if free colored persons, 
born within a particular State, and made citizens of that State 
by its Constitution and laws, are thereby made citizens of the 

nited States, then, under the second section of the fourth 
article of the Constitution, such persons would be entitled te 


all the privileges and immunities of citizens in the several | 


States; and if so, then colored persons could vote, and he 
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eligible to not only Federal offices, but offices even in those 
States whose Constitutions and laws disqualify colored persons 
from voting or being elected to office. 

But this position rests upon an assumption which I deem 
antenable. Its basis is, that no one can be deemed a citizen 
of the United States who is not eutitled to enjoy all the privi- 
leges and franchises which are conferred on any citizen. (See 
1 Lit. Kentucky R., 326.) That this is not true, under the 
Constitution of the United States, seems to me clear. 

A naturalized citizen cannot be President of the United 
States, nor a Senator till after tre lapse of nine years, nor a 
Representative till after the lapse of seven years, from his 
naturalization. Yet, as soon as naturalized, he is certainly a 
citizen of the United States. Nor is any inhabitant of the 
District of Columbia, or of either of the Territories, eligible to 
the office of Senator or Representative in Congress, though 
they may be citizens of the United States. So, in all the 
States, numerous persons, though citizens, cannot vote, or 
cannot hold office, either on account of their age, or sex, or 
the want of the necessary legal qualifications. The truth is, 
that citizenship, under the Constitution of the United States, 
is not dependent on the possession of any particular political 
or even of all civil rights; end any attempt so to define it 
must lead to error. To what citizens the elective franchise 
shall be confided, is a question to be determined by each 
State, in accordance with its own views of the necessities or 
expediencies of its condition. What civil rights shall be 
enjoyed by its citizens, and whether all shall enjoy the same, 
or how they may be gained or fost, are to be determined in the 
same Way. 

One may confine the right of suffrage to white male citizens: 
another may extend it to colored persons and females; one nay 
allow all persons above a prescribed age to convey property 
and transact business; another may exclude married women 
But whether native-born women, or persons under age, or un- 
der guardianship because insane or spendthrifts, be excluded 
from voting or holding office, or allowed to do so, I apprehend 
no one will deny that they are citizens of the United States. 


_ Besides, this clause of the Constitution does not confer on the 


sitizens of one State, in all other States, specific and enumera- 
ted privileges and immunities. They are entitled to such as 
belong to citizenship, but not to.such as belong to partiular 
citizens attended by other qualifications. Privileges and in- 
munities which belong to certain citizens of a State, by reason 
of the operation of causes other than mere citizenehip, are not 
conferred. Thus, if the laws of a State require, in addition to 
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citizenship of the State, some qualification for office, or th | 
exercise of the elective franchise, citizens of all other State | 


coming thither to reside, and not possessing those qualifics, 
tions, cannot enjoy those privileges, not because they are not 


to be deemed entitled to the Sea of citizens of the Stats | 
t | 


in which they reside, but because they, in common with the 
native-born citizens of that State, must have the qualification 

rescribed by law for the enjoyment of such privileges, unde 
its Constitution and laws. It rests with the States t emselves 
so to frame their Constitutions and laws as not to attach a 
ar privilege or immunity to mere naked citizenship, 
f one of the States will not deny to any of its own citizengg 


| 


| 


| 


| 


| 


a nee privilege or immunity, if it confer it on all of them | 


y reason of mere naked citizenship, then it may be claimed 
by every citizen of each State by force of the Constitution: 
and it must be borne in mind, that the difficulties which attend 


the allowance of the claims of colored persons to be citizens | 
of the United States are not avoided by saying that, though 


each State may make them its citizens, they are not thereby 
made citizens of the United States, because the privileges of 
= citizenship are secured to the citizens of each State, 

he language of the Constitution is, “The citizens of each 
State shall be entitled to all privileges and immunities of citi. 
zens in the several States.’’ If each State may make such 


— its citizens, they become, as such, entitled to the bene. | 


ts of this article, if there be a native-born citizenship of the 
United States distinct from a native-born citizenship of the 
several States. 

There is one view of this article entitled to consideration in 
this connection. It is manifestly copied from the fourth of the 
Articles of Confederation, with only slight changes of phrase. 
ology, which render its meaning more precise, and dropping 


the clause which excluded paupers, vagabonds, and fugitives 


from justice, Seal because these cases could be dealt with 
under the police powers of the States, and a special provision 
therefor was not necessary. It has been suggested, that in 
adopting it into the Constitution, the words “free inhabitants” 
were changed for the word “citizens.’’ An examination of the 
forms of expression commonly used in the State papers of that 
day, and an attention to the substance of this article of the 
Confederation, will show that the words “free inhabitants,” 
as then used, were synonymous with citizens. When the 
Articles of Confederation were adopted, we were in the midst 
of the war of the Revolution, and there were very few persons 


then embraced in the words “free inhabitants,” who were not 


born on our soil. It was not a time wh7n many, save the 
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children of the soil, were willing to embark their fortunes in 
our cause; and ee there might be an inaccuracy in the 
qses of words to call free inhabitants citizens, it was then a 
technical rather than a substantial difference. If we look into 
the Constitutions and State papers of that period, we find the 
inhabitants or people of these colonies, or the inhabitants of 
this State, or Commonwealth, employed to designate those 
whom we should now denominate citizens. The substance 
and purpose of the article eee it was in this sense it used 
these words: it secures to the free inhabitants of each State 
the privileges and immunities of free citizens in every State. 
It is not conceivable that the States should have agreed to 
extend the privileges of citizenship to persons not entitled to 
enjoy the privileges of citizens in the States where they dwelt; 


_ that under this article there was a class of persons in some of 


the States, not citizens, to whom were secured all the privi- 


| leges and immunities of citizens when they went into other 


States; and the just conclusion is, that though the Constitution 
cured an inaccuracy of language, it left tue substance of this 
article in the National Constitution the same as it was in the 
Articles of Confederation. 

The history of this fourth article, respecting the attempt to 
exclude free persons of color from its operation, has been al- 
ready stated. It is reasonable to conclude that this history 
ae knbwn to those who framed and adopted the Constitu- 
tion. That under this fourth article of the Confederation, free 
persons of color might be entitled to the privileges of general 
citizenship, if otherwise entitled thereto, is clear. When this 


article was, in substance, placed in and made part of the Con- 


stitution of the United States, with no change in its language 
calculated to exclude free colored persons from the denefit of 
its provisions, the presumption is, to say the least, strong, that 


the practical effect which it was designed to have, and did 


have, under the former Government, it was designed to have, 
and should have, under the new Government. 

It may be further objected, that if free colored persons may 
be citizens of the United States, it depends only on the will of 
a master whether he will emancipate his slave, and thereb 
make him a citizen. Not so. The master is subject to the 
will of the State. Whether he shall be allowed to emancipate 
his slave at all; if so, on what conditions; and what is to be 
the political satus of the freed man, depend, not on the will 
of the master, but on the will of the State, upon which the 
political status of all its native-born inhabitants depends. Un- 


| der the Constitution of the United States, each Stute has re- 


tained this power of determining the political satus of ita na 
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tive-born inhabitants, and no exception thereto can be foung | 


in the Constitution. And if a master ina slaveholding Stat, 
should carry his slave into a free State, and there emancipat, 
him, he would not thereby make him a native-born citizen of 
that State, and consequently no privileges could be claimed 
by such emancipated slave as a citizen of the United States 

or, whatever powers the States may exercise to confer priyj. 


leges of citizenship on persons not born on their soil, the Con. | 


stitution of the United States does not recognise such citizens 
As has peorny been said, it recognises the great principle of 
public law, that allegiance and citizenship spring from the 
place of birth. It leaves to the States the application of that 
peinniple to individual cases. It secured to the citizens of each 

tate the privileges and immunities of citizens in every other 
State. But it does not allow to the States the power to make 
aliens citizens, or permit one State to take persons born on 
the soil of another State, and, contrary to the laws and policy 
of the State where they were born, make them its citizeng 


and so citizens of the United States. No such deviation from | 


the great rule of public law was contemplated by the Const. 
tution; and when any such attempt shall be actually made, it 
is to be met by ap Sie to it those rules of law and those 
principles of good faith which will be sufficient to decide it, 
and not, in my judgment, by denying thet. all the free native 
born inhabitants of a State, who are its citizens under its Con. 
stitution and laws, are also citizens of the United States. 

It has sometimes been urged that colored persons are shown 
not to be citizens of the Gnited States by the fact that the 
naturalization laws apply only to white persons. But whether 
@ person born in the U 
not depend on laws which refer only to aliens, and do not 
affect the status of persons born in the United States. The 
utmost effect which can be attributed to them is, to show that 
Congress has not deemed it expedient generally to apply the 
rule to colored aliens. That they might do so, if thought fit, 
is clear. The Constitution has not excluded them. ‘And since 
that has conferred the power on Congress to naturalize colored 
aliens, it certainly shows color is not @ necessary qualificatiot 
for citizenship under the Constitution of the United States, It 
may be are that the power to make colored persons citizens 
of the United States, under the Constitution, has been actually 
exercised in repeated and important instances. (See the Tres 
ties with the Choctaws, of September 27, 1830, art. 14; with 
the Cherokees, of May 23, 1836, art 12 Treaty of Guadalupe 
Hidalgo, February 2, 1848, art. 8.) 

I do not deem it necessary to review at length the legislx 
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tion of Congress having more or less bearing on the citizen- 
ship of colored persons. It does not seem to me to have any 
considerable tendency to prove that it has been considered by 
the legislative department of the Government, that no suc 
rsons are citizens of the United States. Undoubtedly they 
Lave been debarred from the exercise of particular rights or 
privileges extended to white persons, but, I believe, always in 
terms which, by implication, admit they may be citizens. 
Thus the act of May 17, 1792, for the organization of the 
militia, directs the enrolment of “eve free, able-bodied, 
white male citizen.” An assumption that none but white 
reons are citzens, would be as inconsistent with the just im- 
port of this language, as that all citizens are able-bodied, or 


males. 

So the act of February 28, 1803, (2 Stat. at Large, 205,) to 
prevent the importation of certain persons into States, when by 
the laws thereof their admission is prahibited, in its first sec- 
tion forbids all masters of vessels to import or bring “‘any ne- 

, mulatto, or other person of color, not being a@ native, a 
cilizen, or registered seaman of the United States,” &c. 

The acts of March 3, 1813, section 1, (2 Stat. at Large, 
309,) and March 1, 1817, section 8, (3 Stat. at Large, ne 
concerning seamen, certainly imply there may be persons o 
olor, natives of the United States, who are not citizens of the 
United States. This implication is undoubtedly in accordance 
with the fact. For not only slaves, but free persons of color, 
born in some of the States, are not citizens. But there is 
nothing in these laws inconsistent with the citizenship of per- 
sons of color in others of the States, nor with their being citi- 
zens of the United States. 

Whether much or little weight should be attached to the 
particular phraseology of these and other laws, which were not 
passed with any direct reference to this subject, I consider their 
tendency to be, as already indicated, to show that, in the ap- 
prehension of their framers, color was not a necessary qualiti- 
cation of citizenship. It would be strange, if laws were found 
on our statute book to that effect, when, by solemn treaties, 
large bodies of Mexican and North American Indians as well 
a3 free colored inhabitants of Louisiana have been admitted to 
citizenship of the United States. 

In the legislative debates which preceded the admission of 
the State of Missouri into the Union, this question wag agita- 
ted. Its result is found in the resolution of Congress, of March 
§, 1821, for the admission of that State into the Union. The 
Constitution of Missouri, under which that State applied for 
admission into the Union, provided, that it should be the duty 
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| 


of the Legislature ‘to pass laws to prevent free ne 
mulattoes from coming to and settling in the State, under any | 
pretext whatever.” One ground of objection to the admission, | 


of the State under this Constitution was, that it would requir 


the Legislature to exclude free persons of color, who would hy | 
entitled, under the second section of the fourth article of th. | 


Constitution, not only to come within the State, but to enjoy | 


there the privileges and immunities of citizens. The resoly | 
tion of Congress admitting the State was upon the funds | 
mental condition, “that the Constitution of Missouri shall 


never be construed to authorize the passage of any law, and | i 


that no law shall be passed in conformity thereto, by which 
any citizen of either of the States of this Union shall be ex. 
cluded from the enjoyment of any of the privileges and immy. 
nities to which ith citizen is entitled under the Constitution 
of the United States.” It is true, that neither this legislatiys 
declaration, nor anything in the Constitution or laws of Mis. 
souri, could confer or take away any privilege or immuni 
granted by the Constitution. But it is also true, that it ex. 
presses the then conviction of the legislative power of the Uni. 
ted States, that free negroes, as citizens of some of the States, 
might be entitled to the privileges and immunities of citizens 
in all the States. | 

The conclusions at which I have arrived on this part of the 
case are: 


First. That the free native-born citizens of each State arn | foi 
‘ founc 


citizens of the United States. 


Second. That as free colored persons born within some of the | 


States are citizens of those States, such persons are also citi. 
zens of the United States. 

Third. That every such citizen, residing in any State, has 
the right to sue and is liable to be sued in the Federal courts, 
as a citizen of that State in which he resides. 

Fourth. That as the plea to the jurisdiction in this case shows 
no facts, except that the plaintiff was of African descent, and 
his ancestors were sold as slaves, and as these facts are not in 
consistent with his citizenship of the United States, and his 
residence in the State of Missouri, the plea to the jurisdiction 
was bad, and the judgment of the Circuit Court overruling it 
was correct. 

I dissent, therefore, from that part of the opinion of the ma 
jority of the court, in which it is held that a person of African 
descent cannot be a citizen of the United States; and I re 
I must go further, and dissent both from what I deem their 
assumption of authority to examine the constitutionality of 
the act of Congress commonly called the Missouri er my1o 
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mise act, and the grounds and conclusions announced in their 
inion. 
"Having first decided that they were bound to consider the 
sufficiency of the eae to the jurisdiction of the Circuit Court, 
and having decided that this plea showed that the Circuit 
Court had not jurisdiction, and consequently that this.is a case 
to which the judicial power of the United States does not ex- 
tend, they have gone on to examine the merits of the case as 
they appeared on the trial before the court and jury, on the 
jssues joined on the pleas in bar, and so have reached the ques- 
tion of the power of Congress to pass the act of 1820. On so 
ve a subject as this, I feel obliged to say that, in my opin- 
jon, such an exertion af judicial power transcends the limits 
of the authority of the court, as described by its repeated de- 
cisions, and, as I understand, acknowledged in this opinion of 
the majority of the court. 

In the course of that opinion, it became necessary to com- 
ment on the case of Legrand v. Darnall, (reported in 2 Peters’s 
R., 664.) In that case, a bill was filed, by one alleged to be a 
citizen of Maryland, against one alleged to be a citizen of Penn- 
sylvania. The bill stated that the defendant was the son of a 
white man by one of his slaves; and that the defendant's father 
devised to him certain lands, the title to which was put in con- 
troversy by the bill. These facts were admitted in the answer, 
and upon these and other facts the court made its decree, 
founded on the principle that devise of land by a master to a 
slave wus by implication also a bequest of his freedom. The 
facts that the defendant was of African descent, and was born 


| aslave, were not only before the court, but entered into the 


entire substance of its inquiries. The opinion of the majority 
of my brethren in this case disposes of the case of Legrand v. 
Darnall, by saying, among other things, that as the fact that 
the defendant was born a slave only came before this court on 
the bill and answer, it was then too late to raise the question 
of the personal disability of the party, and therefore that de 
cision is altogether inapplicable in this case. 

In this [ concur. Since the decision of this court in Living 
ston v. Story, (11 Pet., 351,) the law has been settled, that when 
the declaration or bill contains the necessary averments of citi- 
zenship, this court cannot look at the record, to see whether 
those averments are true, except so far as they are put in issue 
by a plea to the jurisdiction. In that case, the deferidant de- 
nied by his answer that Mr. Livingston was a citizen of New 
York, as he had alleged in the bill. Both parties went into 


| proofs. The court refused to examine those proofs, with refer- 


ence to the personal disability of the plaintiff’ This is the 
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settled law of the court, affirmed so lately as Shepherd v. Gray 

(14 How., 27,) and Wickliff v. Owings, (17 How., 51.) (Be 
also De Wolf v. Rabaud, 1 Pet., 476. ut I do not unde 

stand this to be a rule which the court may depart from at ih 
pleasure. If it be a rule, it is as binding on the court ag 9 
tke suitors. If it removes from the latter the power to take 
any objection to the. personal disability of a party alleged } 
the record to be competent, which is not shown by a plea} 
the jurisdiction, it is because the court are forbidden by law ty 
consider and decide on objections so taken. I do not conside 
it to be within the scope of the judicial power of the majori 

of the court to pass upon any question respecting the plaintiff’, 


citizenship in Missouri, save that raised by the plea to the juris. | 


diction; and I do not hold any opinion of this court, or an 
court, we when expressed on a question not legitimate] 
before if. (Ca J 


rroll v. Carroll, 16 How., 275.) The judgment 
of this court is, that the case is to be dismissed for want of | 


jurisdiction, because the plaintiff was not a citizen of Missouri, | 


as he alleged in his declaration. Into that judgment, accordin 
to the settled course of this court, nothing appearing afters 
lea to the merits can enter. A great question of constitutional 
aw, deeply affecting the peace and welfare of the country, ig 
not, in my opinion, a fit subject to be thus reached. : 

But as, in my opinion, the Circuit Court had jurisdiction 
1 am obliged to consider the question whether its judgment on 
the merits of the case should stand or be reversed. 

The residence of the plaintiff in the State of Illinois, and the 
residence of himself ort his wife in the territory acquired from 
France lying north of latitude thirty-six degrees thirty minutes, 
and north of the State of Missouri, are each relied on by the 
plaintiff in error. As the residence in the terrirory affects the 
plaintiff's wife-and children as well as himself, I must inquire 
what was its effect. 

The general question may be stated to be, whether the plain. 
tiff’s status, as a slave, was so changed by his residence within 
that territory, that he was not a slave in the State of Missouri, 
at the time this action was brought. 

In such cases, two inquiries arise, which may be contounded, 
but should be kept distinct. 

The first is, what,was the law of the Territory into which 
- -wyaes and slave went, respecting the relation between 

em 

The second is, whether the State of Missouri recognises and 
allows the effect of that law of the Territory, on the séatus of 
the slave, on his return within its jurisdiction. 


ae 


As to the first of these questions, the will of States and na — 
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by whose municipal law slavery is not recognised, has 
Te gaanifoated in three different ways. r 

One is, absolutely to dissolve the relation, and terminate the 
rights of the master existing under the law of the country 
Shence the parties came. This is said by Lord Stowell, in the 
case of the slave Grace, (2 Hag. Ad. R., 94,) and by the Su- 

e Court of Louisiana in the case of Maria Louise v. Marot, 
9 Louis. R., a to be the law of France; and it has been 
the law of several States of this Union, in respect to slaves in- 
troduced under certain conditions. (Wilson v. Isabel, 5 Call’s 
R., 480; Hunter v. Hulcher, 1 Leigh, 172; Stewart v. Oaks, 
5 Har. and John., 107.) 

The second is, where the municipal law of a country not 
recognising slavery, it is the will of the State to refuse the 
master all aid to exercise any control over his slave; and if he 
attempt to do so, in a manner justifiable only by that relation, 
to prevent the exercise of that control. But no law exists, de- 
igned to operate directly on the relation of master and slave, 
and put an end to that relation. This is said by Lord Stowell, 
jn the case above mentioned, to be the law of England, and by 
Mr. Chief Justice Shaw, in the case of the Commonwealth v. 
Aves, (18 Pick., 193,) to be the law of Massachusetts. 

The third is, to make a distinction between the case of a 
master and his slave only temporarily in the country, animo 
non manendi, and those who are there to reside for permanent 
or indefinite purposes. This is said by Mr. Wheaton to be the 
law of Prussia, and was formerly the statute law of several 
States of our Union. It is necessary in this case to keep in 
view this distinction between those countries whose laws are 
designed to act directly on the status of a slave, and make him 
a freeman, and those where his master can obtain no aid from 
the laws to enforce his rights. 

It is to the last case only that the authorities, out of Missouri, 
relied on by defendant, apply, when the residence in the non- 
slaveholding Territory was permanent. In the Commonwealth 
v, Aves, (18 Pick., 218,) Mr. Chief Justice Shaw said: “From 
the principle above stated, on which a slave brought here 
becomes free, to wit: that he becomes entitled to the protection 
of our laws, it would seem to follow, as a necessary conclusion, 
that if the slave waives the protection of those laws, and 
returns to the State where he is held as a slave, his condition 
is not changed.” It was upon this ground, as is apparent 
from his whole reasoning, that Sir William Scott rests his 
opinion in the case of the slave Grace. To use one of his 
expressions, the effect of the law of England was to put the 
liberty of the slave into a parenthesis. If there had been an 
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| 


act of Parliament declaring that a slave coming to Englanj 
with his master should thereby be deemed no longer to be, 
slave, it is easy to see that the learned judge ole 

arrived at the same conclusion. This distinctivn is very clegy} 
stated and shown by President Tucker, in his opinion in thy 
case of Betty v. Horton, (5 Leigh’s Virginia R., 615. 


| 
d not have | 
| 


also Hunter v. Fletcher, 1 Leigh’s Va. R., 172; Marie Lo { 


v. Marot, 9 Louisiana R.; Smith v. Smith, 13 Ib., 44. | 


Thomas v. Genevieve, 16 Ib., 488; Rankin v. Lydia, 2A. Kx | igan 


Marshall, 467; Davies v. Tingle, 8. B. Munroe, 539; Griffet), 
v. Fanny, Gilm. Va. R., 143; Lumford v. Coquillon, 4 | 
ak La. R., 405; Josephine v. Poultney, 1 Louis. Any | 

But if the acts of Con on this subject are valid, the | 
law of the Territory of cedian within whose limits the 
residence of the plaintiff and his wife, and their marriage and 
the birth of one or both of their children, took place, fal 
under the first category, and is a law operating directly on the 
status of the slave. By the eighth section of the act of March 
6, 1820, (8 Stat. at Large, 548,) it was enacted that, within 
this Territory, ‘‘slavery and involuntary servitude, otherwise 
than in the punishment of crimes, whereof the parties shall 
have been duly convicted, shall be, and is hereby, foreve 
prohibited: Provided, always, that any person escaping into the 
same, from whom labor or service 1s lawfully claimed in any 
State or Territory of the United States, such fugitive may be 
ae reclaimed, and conveyed to the person claiming his 
or her labor or service, as aforgsaid.”’ 

By the act of April 20, 1836, (4 Stat. at Large, 10,) passed 
in the same month and year of the removal of the plaintiff to 
Fort Snelling, this part of the territory ceded by France, 
where Fort Snelling is, together with so much of the territory 
of the United States east of the Mississippi as now constitutes 
the State of Wisconsin, was brought under a Territorial Gor- 
ernment, under thé name of the eran of Wisconsin. By 
the eighteenth section of this act, it was enacted, ‘That the 
inhabitants of this Territory shall be entitled to and enjoy all 
and singular the rights, privileges, and advantages, granted 
and secured to the people of the Territory of the United States 
northwest of the river Ohio, by the articles of compact con- 
tained in the ordinance for the government of said Territory, 
passed on the 13th day of July, 1787; and shall be subject to 
all the restrictions ‘il prohibitions in said articles of compact 
imposed upon the people of the said Territory.” The sixth 


article of that compact is, ‘there shall be neither slavery nor | 
woul 


involuntary servitude in the said Territory, otherwise than in 
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the punishment of crimes, whereof the party shall have been 
duly convicted. Provided, always, that any person escapin 


| into the same, from whom labor or service is lawfully claime 


‘n any one of the original States, such fugitive may be law- 
fally reclaimed, and conveyed to the person claiming his or 


| her labor or service, as aforesaid.”’ By other provisions of this 








uct establishing the Territory of Wisconsin, the laws of the 
United States, and the then existing laws of the State of Mich- 
igan, are extended over the Territory; the latter being subject 
to alteration and repeal by the legislative power of the Terri- 
tory created by the act. 

ort Snelling was within the Territory of Wisconsin, and 
these laws were extended over it. The Indian title to that 


| gite for a military post had been acquired from the Sioux na- 


ee 
ae 


tion a8 early as September 23, 1805, (Am. State Papers, Indian 
Affairs, vol. 1, p. 744,) and until the erection of the Territorial 
Government, the persons at that post were governed by the 
rules and articles of war, and such laws of the United States, 
including the eighth section of the act of March 6, 1820, pro- 
hibiting slavery, as were applicable to their condition; but 
after the erection of the Territory, and the extension of the 
laws of the United States and the laws of Michigan over the 
whole of the Territory, including this military post, the per- 
sons residing there were under the dominion of those laws in 
all — to which the rules and articles of war did not 


a 
Ts thus appears that, by these acts of Congress, not only was 
ageneral system of municipal law borrowed from the State of 

chigan, which did not tolerate slavery, but it was positively 
enacted that slavery and involuntary servitude, with only one 
exception, specifically described, should not exist there. It is 
not simply that slavery is not recognised and cannot be aided 
by the pansepes law. It is recognised for the purpose of 
being absolutely prohibited, and declared incapable of exist- 
ing within the Territory, save in the instance of a fugitive 
slave. 

It would not be easy for the Legislature to employ more 
explicit language to signify its will that the séatus of slavery 


_ thould not exist within the Territory, than the words found in 


the act of 1820, and in the ordinance of 1787; and if any doubt 
wuld exist concerning their application to cases of masters 
coming into the Territory with their slaves to reside, that doubt 
must yield to the inference required by the words of exception. 
That exception is, of cases of fugitive slaves. An exception 
fom a prohibition marks the extent of the prohibition; for it 


would be absurd, as well as useless, to except from a prohibi- 


VOL. XIX 38 
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tion a case not contained within it. (9 Wheat., 200.) I mog | 


conclude, therefore, that it was the will of Congress that 
state of involuntary servitude of a slave, coming into the Terr. 


yon his master, should cease to exist. The Supreme Cony 
of | 


isscuri so held in Rachel v. Walker, (4 Mieso. R., 850.) 


which was the case of a military officer going into the Terr. | 


tory with two slaves. 

ut it is a distinct question, whether the law of Missouy 
recognised and allowed effect to the change wrought in the 
status of the plaintiff, by force of the laws of the Territory of 
Wisconsin. 

I say the law of Missouri, because a judicial tribunal, in one 
State or nation, can em personal rights acquired by foree 
of the law of any other State or nation, only so far as it is the 
law of the former State that those rights should be recognised, 
But, in the absence of positive law to the contrary, the will of 
every civilized State must be presumed to be to allow such 
effect to foreign laws as is in accordance with the settled rule 
of international law. And legal tribunals are bound to act on 
this presumption. It may be assumed that the motive of the 
State in allowing such operation to foreign laws is what has 
been termed comity. But, as has justly ae said, (per Chief 
Justice Taney, 18 Pet., 589,) it is the comity of the State, not 
of the court. The judges have nothing to do with the motive 
of the State. Their duty is simply to ascertain and give effect 
to its will. And when it is found by them that its will to de. 
oe from a rule of international law has not been mainfested 

y the State, they are bound to assume that its will is to give 
effect to it. Undoubtedly, every sovercign State may i 
to recognise a change, wrought by the law of a foreign State, 
on the status of a person, while within such foreign State, even 
in cases where the rules of international law require that recog. 
nition. Its will to refuse such recognition may be manifested 
by what we term statute law, or by the customary law of the 
State. It is within the province of its judicial tribunals to in- 
quire and adjudge whether it appears, from the statute or cus 
tomary law of the State, to be the will of the State to refuse to 
recognise such changes of status by force of foreign law, as the 
rules of the law of nations require to be recognised. But, in 
my opinion, it is not within the province of any judicial tribu- 
nal to refuse such recognition from any political considerations, 
or any view it may take of the exterior political relations be- 
tween the State and one or more foreign States, or any in- 
pressions it may have that a change of foreign opinion and 
action on the subject of slavery may afford a reason why the 
State should change its own action. To understand and give 


$$ 
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just effect to such considerations, and to change the action ot 
the State in consequence of them, are functions of diplomatists 
and legislators, not of judges. 

The inquiry to be made on this part of the case is, therefore, 
whether the State of Missouri has, by its statute, or its cus- 
tomary law, manifested its will to displace any rule of inter- 
national law, applicable to a change of the status of a slave, by 
foreign law. 

I have not heard it suggested that there was any a .atute 
of the State of Missouri bearing on this question. The cus- 
tomary law of Missouri is the common law, introduced by 
statute in 1816. (1 Ter. Laws, 436.) And the common law, 
as Blackstone says, (4 Com., 67,) adopts, in its full extent, 
the law of nations, and holds it to be a part of the law of the 
land. 

I know of no sufficient warrant for declaring that any rule 
of international law, concerning the recognition, in that State, 
of a change of status, wrought by an extra-territorial law, has 
been displaced or varied by the will of the State of Missouri. 

I proceed then to inquire what the rules of international 
law prescribe concerning the change of status of the plaintiff 
wrought by the law of the Territory of Wisconsin. 

It is generally agreed by writers upon international law, and 
the rule has been judicially applied in a great number of cases, 
that wherever any question may arise concerning the sfatus of 
a person, it must be determined according to that law which 
has next previously rightfully operated on and fixed that siatus. 
And, further, that the laws of a country do not rightfully ope- 
rate upon and fix the status of persons who are witliin its limits 
in itinere, or who are abiding there for definite temporary pur. 
poses, as for health, curiosity, or occasional business; that 
these laws, known to writers on public and private interna- 
tional law as personal statutes, operate only on the inhabitants 
of the country. Not that it is or cau be denied that each inde- 
pendent nation may, if it thinks fit, apply them to all persons 
within their limits. But when this is done, not in conformity 
with the principles of international law, other States are not 
understood to be willing to recognise or allow effect to such 
applications of personal statutes. 

t becomes necessary, therefore, to inquire whether the ope- 
tation of the laws of the Territory of Wisconsin upon the sfatus 
of the plaintiff was or was not such an operation as these prin- 
ciples of international law require other States to recognise 
and allow effect to. 

And this renders it needful to attend to the particular facts 
and circumstances of this case. 
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It appears that this case came on for trial before the Cireyy 
Court and a jury, upon an issue, in substance, whether the 
plaintiff, together with his wife and children, were the slay 
of the defendant. 

The court instructed the jury that, “upon the facts in thig 
case, the law is with the defendant.” This withdrew from the 
jury the consideration and decision of every matter of fact 
The evidence in the case consisted of written admissions 
— by the counsel of the parties. If the case had beey 
submitted to the judgment of the court, upon an agreed state. 
ment of facts, entered of record, in place of a special verdj 
it would have been necessary for the court below, and for this 
court, to pronounce its judgment solely on those facts, thug 
agreed, without inferring any other facts therefrom. By the 
rules of the common law applicable to such a case, and by foree 
of the seventh article of the amendments of the Constitution 
this court is precluded from finding any fact not agreed to by 
the parties on the record. No submission to the court ona 
statement of facts was made. It was a trial by jury, in which 
certain admissions, made by the parties, were the evidence, 
The jury were not only competent, but were bound to draw 
from that evidence every inference which, in their judgment, 
exercised according to the rules of law, it would warrant, 
The Circuit Court took from the jury the power to draw any 
inferences from the admissions made by the parties, and de. 
cided the case for the defendant. This course can be justified 
here, if at all, only by its appearing that upon the facts agreed, 
and all such inferences of fact favorable to the plaintiff's case, 
as the jury might have been warranted in drawing from those 
admissions, the law was with tlie defendant. Otherwise, the 
ee would be deprived of the benefit of his trial by jury, 

y whom, for aught we can know, those inferences fovenih 
to his case would have been drawn. 

The material facts agreed, bearing on this part of the case, 
are, that Dr. Emerson, the plaintiff's master, resided about 
two years at the military post of Fort Snelling, being a surgeon 
in the army of the United States, his domicil of origin being 
unknown; and w at, if anything, he had done, to preserve or 
chauge his domici: prior to his residence at Rock Island, being 
aiso unknown. 

Now, it is true, that under some circumstances the residence 
of a military officer at a particular place, in the discharge of 
‘is official duties, does not amount to the acquisition of a tech- 
nical domicil. But it cannot be affirmed, with correctness, 
that it never does. There being actual residence, and this 
being presumptive evidence of domicil, all the circumstances 
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of the case must be considered, before a legal conclusion can 
pe reached, that his place of residence is not his domicil. If 
a military officer stationed at a particular post should entertain 
an expectation that his residence there would be indefinitely 
rotracted, and in consequence should remove his family to 
the place where his duties were to be discharged, form a per- 
manent domestic establishment there, exercise there the civil 
rig'.t3 and discharge the civil duties of an inhabitant, while he 
diz 10 act and manifested _o intent +o have a domicil else- 
where, I think no,one would say that the mere fact that he 
was himself liable to be called away by the orders of the Gov- 
erment would prevent his acquisition of a technical domicil at 
the place of the residence.of himself and his family. In other 
cas I do not think a military officer incapable of acquiring 
adomicil. (Bruce v. Bruce, 2 Bos. and Pul., 230; Munroe v. 
Douglass, 5 Mad. Ch. R., 282.) This a 80, this case stands 
thus: there was evidence before the jury that Emerson resided 
about two years at Fort Snelling, in the Territory of Wiscon- 
sin. This may or may not have been with such intent as to 
make it his technical domicil. The presumption is that it was. 
It is so laid down by this court, in Ennie v. Smith, (14 How., 

and the authorities in support of the position are there referre 

to. His intent was a question of fact for the jury. (Fitchburg 
ys. Winchendon, 4 Cush., 190.) 

The case was taken from the jury. If they had power to 
find that the presumption of the necessary intent had not been 
rebutted, we cannot say, on this record, that Emerson had not 
his technical domicil at Fort Snelling. But, for reasons which 
Ishall now proceed to give, I do not deem it necessary in thie 
case to determine the question of the technical domicil of Dr. 
Emerson. 

It must be admitted that the inquiry whether the law of a 
particular country has rightfully fixed the status of a person, so 
that in accordance with the principles of international law that 
satus should be recognised in other jurisdictions, ordinarily 
depends on the question whether the person was domiciled in 
the country whose laws are asserted to have fixed his status. 
But, in the United States, questions of this kind may arise, 
where an attempt to decide solely with reference to technical 
domicil, tested by the rules which are applicable to changes 
of places of abode from one country to another, would not be 
consistent with sound principles. And, in my judgment, this 
is one of those cases. 

The residence of the plaintiff, who was taken by his master, 
Dr. Emerson, as a slave, from Missouri to the State of Illinois. 
and thence to the Territory of Wisconsin, must be deemed to 
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have been for the time being, and until he asserted his ow 
separate intention, the same as the residence of his maatgp. 
and the inquiry, whether the personal statutes of the Territory 
were rightfully extended over the plaintiff, and ought, in ag, 
cordance with the rules of international law, to be allowed to 
fix his status, must depend upon the circumstances under 
which Dr. Emerson went into that Territory, and remained 
there; and upon the further question, whether anything was 
there rightfully done by the plaintiff to cause those persong} 
atatutes to operate on him. 

Dr. Emerson was an officer in the army of the United States, 
He went into the Territory to discharge his duty to the United 
States. The place was out of the jurisdiction of any particular 
State, and within the exclusive jurisdiction of the United 
States. It does not appear where the domicil of origin of Dr, 
Kmerson was, nor whether or not he had lost it, and gained 
another domicil, nor of what particular State, if any, he was 
citizen. 

On what ground can it be denied that all valid laws of the 
United States, constitutionally enacted by Congress for the 
government of the Territory, rightfully coven over an 
officer of the United States and his servant who went into the 
Territory to remain there for an indefinite length of time, to 
take part in its civil or military affairs?) They were not for. 
eigners, coming from abroad. Dr. Emerson was a citizen of 
the country which had exclusive jurisdiction over the Terri- 
tory; and not only a citizen, but he went there in a public 
capacity, in the service of the same sovereignty which made 
the Jaws. Whatever those laws might be, whether of the kind 
denominated personal statutes, or not, so far as they were 
intended by the legislative will, constitutionally expressed, to 
operate on him and his servant, and on the relations between 
them, they had a rightful operation, and no other State or 
country can refuse to allow that those laws might rightfully 
operate on the plaintiff and his servant, because such a refusal 
would be a denial that the United States could, by laws con. 
stitutionally enacted, govern their own servants, residing on 
their own Territory, over which the United States had the 
exclusive control, and in respect to which they are an inde 
pendent sovereign power. Whether the laws now in question 
were constitutionally enacted, I repeat once more, is a separate 
question. But, assuming that they were, and that they opera 
ted directly on the s/atus of the plaintiff, I consider that no 
other State or country could question the rightful power of the 
United States so to logislate, or, consistently with the settled 
rules of international law, could refuse to recognise the effects 
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of such legislation upon the status of their officers and servants, 
gs valid everywhere. 

This alone would, in my apprehension, be sufficient to 
decide this question. 

But there are other facts stated on the record which should 
not be passed over. It is agreed that, in the year 1836, the 
plaintiff, while residing in the Territory, was married, with the 
consent of Dr. Emerson, to Harriet, named in the declaration 
as his wife, and that Eliza and Lizzie were the children of that 
marriage, the first named having been born on the Mississippi 
river, north of the line of Missouri, and the other having been 
born after their return to Missouri. And the inquiry is, 
whether, after the marriage of the plaintiff in the Territory, 
with the consent of Dr. Emerson, any other State or country 
ean, consistently with the settled rules of international law, 
refuse to recognise and treat him as a free man, when suing 
for the liberty of himself, his wife, and the children of that 
marriage. It is in reference to his status, as viewed in other 
States and countries, that the contract of marriage and the 
birth of children becomes strictly material. At the same time, 
it is proper to observe that the female to whom he was 
married having been taken to the same military post of Fort 
Snelling as a slave, and Dr. Emerson claiming also to be her 
master at the time of her marriage, her status, and that of 
the children of the marriage, are also affected by the same 
considerations. 

If the laws of Congress governing the Territory of Wisconsin 
were constitutional and valid laws, there can be no doubt these 
parties were capable of contracting a lawful marriage, attended 
with all the usual civil rights and obligations of that condition. 
In that Territory they were absolutely free persons, having 
full capacity to enter into the civil contract of marriage. 

It is a ee of international law, settled beyond contro- 
versy in England and America, that a marriage, valid by the 
law of the place where it was contracted, and not in fraud of 
the law of any other place, is valid everywhere; and that no 
technical domicil at the place of the contract is necessary to 
make it so. (See Bishop on Mar. and Div., 125—129, where 
the cases are collected.) 

If, in Missouri, the plaintiff were held to be a slave, the 
validity and operation of his contract of marriage must be 
denied. He can have no legal rights; of course, not those of 
ahusband and father. And the same is true of his wife and 
children. The denial of his rights is the denial of theirs. So 
that, though lawfully married in the Territory, when they 
came ont of it, into the State of Missouri, they were no longer 
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husband and wife; and a child of that lawful marriage, thoy r 
born under the same dominion where its parents cont 
lawful marriage, is not the fruit of that marriage, nor the chijj 
of its father, but subject to the maxim, partus sequitur ventrem, 

It must be borne in mind that in this case there is no group 
for the inquiry, whether it be the will of the State of Missoy; 
not to recognise the validity of the marriage of a fugitive slay 
who escapes into a State or country where slavery is ny 
allowed, and there contracts a marriage; or the validity of 
such a marriage, where the master, being a citizen of the Stat 
of Missouri, voluntarily goes with his slave, in itinere, into, 
State or country which does not permit slavery to exist, ani 
the slave there contracts marriage without the consent of hi 
master; for in this case, it is agreed, Dr. Emerson did consent: 
and no further question can arise concerning his rights, » 
far as their assertion is inconsistent with the validity of th 
marriage. Nor do I know of any ground for the assertion 
that this marriage was in fraud of any law of Missouri. It hy 
been held by this court, that a bequest of property by a master 
to his slave, by necessary implication-entitles the slave to bis 
freedom; because, only as a freeman could he take and holj 
the bequest. (Legrand v. Darnall, 2 Pet. R., 664.) It ha 
also been held, that when a master goes with his slave t 
reside for an indefinite period in a State where slavery is not 
tolerated, this operates as an act of manumission; because it js 
sufficiently expressive of the consent of the master that the 
slave should be free. (2 Marshall’s Ken. R., 470; 14 Martin’ 
Louis. R., 401.) 

What, then, shal] we say of the.consent of the master, that 
the slave may contract a lawful marriage, attended with all 
the civil rights and duties which belong to that relation; that 
he may enter into a relation which none but a free man ca 
assume—a relation which involves not only the rights and 
duties of the slave, but those of the other party to the contract, 
and of their descendants to the remotest generation? In my 
judgment, there can be no more effectual abandonment of the 
legal rights of a master over his slave, than by the consent 
of the master that the slave should enter into a contract of 
marriage, in a free State, attended by all the civil rights and 
obligations which belong to that condition. 

And any claim by Dr. Emerson, or any one claiming under 
him, the effect of which is to deny the validity of this marriage, 
and the lawful paternity of the children born from it, wherever 
asserted, is, in my judgment, a claim inconsistent with good 
faith and sound reason, as well as with the rules of international 
law. And I ge further: in my opinion, a law of the State 
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of Missouri, which should thus annul a marriage, lawfully 
wntracted by these partics while resident in Wisconsin, not 
in fraud of any law of Missouri, or of any right of Dr. Emersor. 
who consented thereto, would be a law impairing the obligation 
of a contract, and within the prohibition of the Constitution 
of the United States. (See 4 Wheat., 629, 695, 696.) 

To avoid misapprehension on this important and difficult 
subject, I will state, distinctly, the conclusions at which I have 
rived. They are: 

First. The rules of international law respecting the emanci- 

ion of slaves, by the rightful operation of the laws of another 
- or country upon the status of the slave, while resident in 
such foreign State or country, are part of the common law of 
Missouri, and have not beén abrogated by any statute law of 
that State. 

Second. The laws of the United States, constitutionally en- 
uted, which operated directly on and changed the status of a 
slave coming into the Territory of Wisconsin with his master, 
who went thither to reside for an indefinite length of time, in 
the performance of his duties as an officer of the United States, 
had a rightful operation on the séotus of the slave, and it is in 
vonformity with the rules of international law that this change 
of status aol be recognised everywhere. 

Third. The laws of the United States, in operation in the 
Territory of Wisconsin at the time of the i residence 
there, did act directly on the status of the plaintiff, and change 
his status to that of a free man. 

Fourth. The plaintiff and his wife were capable of contract- 
ing, and, with the consent of Dr. Emerson, did contract a 
marriage in that Territory, valid under its laws; and the valid- 
ity of this marriage cannot be questioned in Missouri, save by 
showing that it was in fraud of the laws of that State, or of 
ome right derived from them; which cannot be shown in this 
case, because the master consented to it. 

Fifth. That the consent of the master that his slave, residing 
ina country which does not tolerate slavery, may enter into a 
lawful contract of marriage, attended with the civil rights and 
duties which belong to that condition, is an olitiedl act of 
emancipation. And the law does not enable Dr, Emerson, or 
my one claiming under him, to assert a title to the married 
| persons as slaves, and thus destroy the obligation of the con- 
| tact of marriage, and bastardize their issue, and reduce them 
| toslavery. 
| But itis insisted that the Supreme Court of Missouri has 
| wttled this case by its decision in Scott v. Emerson, (15 
| Missouri Reports, 576;) and that this decision is in conformity 
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with the weight of authority elsewhere, and with sound prin. | 


ciples. If the Supreme Court of Missouri had placed itg de, | courts ¢ 


cision on the ground that it appeared Dr. Emerson never became 
domiciled in the Territory, and so its laws could not rightful 

operate on him and his danas and the facts that he went ther 
to reside indefinitely, as an officer of the United States, ang 
that the plaintiff was lawfully married there, with Dr. Emme. 
son’s consent, were left out of view, the decision would fing 
support in other cases, and I might not be prepared to dep 
its correctness. But the decision is not rested on this groun 

‘The domicil of Dr. Emerson in that Territory is not question. 
ed in that decision; and it is placed on a broad denial of the 


operation, in Missouri, of the law of any foreign State or coup. | 


try upon the status of a slave, going with his master from Mis. 
souri into such foreign State or country, even though they went 
thither to become, and actually became, permanent inhabitants 
of such foreign State or country, the laws whereof acted direct. 
Pl on the status of the slave, and changed his status to that of g 
reeman. 

To the correctness of such a decision I cannot assent. Inm 
judgment, the opinion of the majority of the court in that cage 
is in conflict with its previous decisions, with a great weightof 
judicial authority in other slaveholding States, and with fun. 
damental principles of private international law. Mr. Chief 
Justice Gamble, in his dissenting opinion in that case, said: 

“T regard the question as conclusively settled by repeated 
adjudications of this court; and if I doubted or denied the pro. 
priety of those decisions, I would not feel myself any more at 
liberty to overturn them, than [ would any other series of de. 
cisions by which the law upon any other question had been 
settled. There is with me nothing in the law of slavery which 
distinguishes it from the law on any other subject, or allows 


LN 


EE 


| 


any more accommodation to the temporary excitemments which | 


have gathered around it. * * * * * * But in the 
midst of all such excitement, it is proper that the judicial 
mind, calm and self-balanced, should adhere to principles ¢e. 
tablished when there was no feeling to disturb the view of the 
legal questions upon which the rights of parties depend.’ 

‘In this State, it has been recognised from the beginning of 
the Government as a correct position in law, that the master 
who takes his slave to reside in a State or Territory where sla 
very is prohibited, thereby emancipates his slave.” (Winney 
v. Whitesides, 1 Mo., 473; Le Grange v. Chouteau, 2 Mo., 20; 
Milley v. Smith, Ib., 36; Ralph v. Duncan, 3 Mo., 194; Julia 
v. McKinney, Ib., 270; Nat v. Ruddle, Ib., 400, Rachel» 
Walker, 4 Mo., 350; Wilson v. Melvin, 592.) 


| 
| 
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(Chief Justice Gamble has also examined the decisions of the 
courts of other States in which slavery is established, and finds 
them in accordance with these preceding decisions of the Su- 
preme Court of Missouri to which he refers. 

It would be a useless parade of learning for me to go over 
the ground which he has so fully and ably occupied. 

But it is further insisted we are bound to follow this de 
csion. Ido not think so. In this case, it is to be determined 
what laws of the United States were in operation in the Terri- 
tory of Wisconsin, and what was their effect on the status of 
the plaintiff. Could the plaintiff contract a lawful maven 
there? Does any law of the State of Missouri impair the obli- 


| ate of that contract of marriage, destroy his rights as a hus- 
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and, bastardize the issue of the marriage, and reduce them to 
astate of slavery? 

These questions, which arise exclusively under the Consti- 
tution and laws of the United States, this court, under the 
Constitution and laws of the United States, has the rightful 
authority finally to decide. And if we look beyond these ques- 
tions, we come to the consideration whether the rules of inter- 
national law, which are part of the laws of Missouri until dis- 
placed by some statute not alleged to exist, do or do not require 
the status of the plaintiff, as fixed by the laws of the Territory 
of Wisconsin, to be recognised in Missouri. Upon such a quee- 
tion, not depending on any statute or local usage, but on prin- 
ciples of universal jurisprudence, this court has repeatedly 
asserted it could not hold itself bound by the decisions of State 
courts, however great respect might be felt for their learning, 
ability, and impartiality. (See Swift v. Tyson, 16 Peters’s R., 
1; Carpenter v. The Providence Ins. Co., Ib., 495; Foxcroft v 
Mallet, 4 [Low., 353; Rowan v. Runnels, 5 How., 134.) 

Some reliance has been placed on the fact that the decision 
inthe Supreme Court of Missouri was between these parties, 
and the suit there was abandoned to obtain another trial in the 
courts of the United States. 

In Homer v. Brown, (16 How., 354,) this court made a de- 
tision upon the construction of a devise of lands, in direct 
ceetion to the unanimous opinion of the Supreme Court of 
Massachusetts, between the same parties, respecting the same 
subject-matter—the claimant having become nonsuit in the 
State court, in order to bring his action in the Circuit Court 
ofthe United States. I did not sit in that case, having been 
of counsel for one of the parties while at the bar; but, on ex- 
amining the report of the argument of the coursel for the plain- 
tifin error, I find they made the point, that this court ought 
to give effect to the construction put upon the will by the State 
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court, to the end that rights respecting lands may be governej 
dy one law, and that the law of the ten where the lands ay 
situated; that they referred to the State decision of the cag 
reported in 3 Cushing, 890, and to many decisions of this court 
But this court does not seem to have considered the point of 
sufficient importance to notice it in their opinions. In Milly 
v. Austin, (13 How., 218,) an action was brought by the endorses 
of a written promise. The question was, whether it was ne 
tiable under a statute of Ohio. The Supreme Court of tha 
State oe decided it was not negotiable, the plaintiff becams 
nonsuit, and brought his action in the Circuit Court of the 
United States. The decision of the Supreme Court of the 
State, reported in 4 Ves., L. J., 527, was relied on. This cour 
unanimously held the paper to be negotiable. 

When the decisions of the highest court of a State are direct} 
in conflict with each other, it has been repeatedly held, here 
that the last decision is not necessarily to be taken as the rule 
ene Bank v. Knoop, 16 How., 369; Pease v. Peck, 18 How,, 
599.) 

To these considerations I desire to add, that it was not made 
known to the Supreme Court of Missouri, so far as appear 
that the plaintiff was married in Wisconsin with the consent 
of Dr. Emerson, and it is not made known to us that Dr. Em. 
erson was a citizen of Missouri, a fact to which that court 
seem to have attached much importance. 

Sitting here to, administer the law between these parties, I do 
not feel at liberty to surrender my own convictions of what the 
law requires, to the authority of the decision in 15 Missouri 
Reports. 

[ have thus far assumed, merely for the purpose of the argu- 
ment, that the laws of the United States, respecting slavery in 
this Territory, were constitutionally enacted by Congress. It 
remains to inquire whether they are constitutional and binding 
laws. 

In the argument of this part of the case at bar, it was justly 
considered by all the counsel to be necessary to ascertain the 
source of the power of Congress over the territory belonging 
to the United States. Until this is ascertained, it is not pos- 
sible to determine the extent of that power. On the one side 
it was maintained that the Constitution contains no express 
grant of power to organize and govern what is now known tu 
the laws of the United States as a Territory. That whatever 
power of this kind exists, is derived by implication from the 
vapacity of the United States to hold and acquire territory out 
of the limits of any State, and the necessity for its having some 
government 
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On the other side, it was insisted that the Constitution has 
sot failed to make an express provision for this end. and that 
itis found in the third section of the fourth article of the 
(onstituticn. 

To determine which of these is the correct view, it is needful 
advert to some facts respecting this subject, which existed 
when the Constitution was framed and adopted. It will be 
found that these facts not only shed much light on the question, 
whether the framers of the Constitution omitted to make a 
vision concerning the power of Congress to organize and 
wvern Territories, but they will also aid in the construction 
of any provision which may have been made respecting this 
subject. 

Under the Confederation, the unsettled territory within the 
jimits of the United States had been a subject of deep interest. 
Some of the States insisted that these lands were within their 
chartered boundaries, and that they had succeeded to the title 
ofthe Crown to the soil. On the other hand, it was argued 
that the vacant lands had been acquired by the United States, 
by the war carried on by them under a common Government 
and for the common interest. 

This dispute was further complicated by unsettled questions 
ff boundary among several States. It not only delayed the 
acession of Maryland to the Confederation, but at one time 
griously threatened its existence. (5 Jour. of Cong., 208, 442.) 
Under the pressure of these circumstances, Congress carnestly 
rcommended to the several States a cession of their claims and 
fights to the United States. (5 Jour. of Cong., 442.) And 
before the Constitution was framed, it had been begun. That 
byNew York had been made on the Ist day of March, 1781; 
that of Virginia on the Ist day of March, 1784; that of Mas- 
uchusetts on the 19th day of April, 1785; that of Connecticut 
mthe 14th day of September, 1786; that of South Carolina 
m the 8th day of August, 1787, while the Convention for 
framing the Constitution was in session. 

It is very material to observe, in this connection, that each 
of these acts cedes, in terms, to the United States, as well the 
jurisdiction as the soil. 

It is also equally important to note that, when the Constitu- 
tion was framed and adopted, this plan of vesting in the United 
States, for the common good, the great tracts of ungranted 
hnds claimed by the several States, in which so deep an in- 
lerest was felt, was yet incomplete. It remained for North 
(arolina and Georgia to cede their extensive and valuable 
‘aims. These were made, by North Carolina on the 25th da 
# February, 1790, and by Georgia on the 24th day of rile 
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1802. The terms of these last-mentioned cessions will here, 
after be noticed in another connection; but I observe here 
each of them distinctly shows, upon its face, that they Wer 
not only in execution of the general plan proposed ‘b the 
Congress of the Confederation, but of a forme Purpose of eget 
of these States, existing when the assent of their respecting 
people was given to the Constitution of the United States, 

It appears, then, that when the Federal Constitution Was 
framed, and presented to the people of the several States fy 
their consideration, the unsettled territory was viewed as just] 
applicable to the common benefit, so far as it then had or 
might attain thereafter a pecuniary value; and so far as it might 
become the scat of new States, to be admitted into the Unio, 
upon an equal footing with the original States. And also tha 
the relations of the United States to that unsettled territo 
were of different kinds. The titles of the States of New York 
Virginia, Massachusetts, Connecticut, and South Carolina, a 
well of soil as of jurisdiction, had been transferred to the 
United States. North Carolina and Georgia had not actually 
made transfers, but a confident expectation, founded on the 
appreciation of the justice of the general claim, and fully justi 
fied by the results, was entertained, that these cessions would 
be made. The ordinance of 1787 had made provision for the 
temporary government of so much of the territory actually 
ceded as lay northwest of the river Ohio. 

But it must have been apparent, both to the framers of the 
Constitution and the people of the several States who wer 
to act upon it, that the Government thus provided for could 
not continue, unless the Constitution should confer on the 
United States the necessary powers to continue it. That tem- 
porary Government, under the ordinance, was to consist of 
certain officers, to be appointed by and responsible to the 
Congress of the Confederation; their powers had been con- 
ferred and defined by the ordinance. So far as it provided for 
the temporary government of the Territory. it was an ordinary 
act of legislation, deriving its foree from the legislative power 
of Congress, and depending for its vitality upon the continv- 
ance of that legislative power. But the officers to be appoint. 
ed for the Northwestern Territory, after the adoption of the 
Constitution, must necessarily be ofticers of the United States, 
and not of the Congress of the Confederation; appointed and 
commissioned by the President, and exercising powers derived 
from the United States under the Constitution. 

Such was the relation between the United States and the 
Northwestern Territory, which all reflecting men must have 
foreseen would exist, when the Government created by the 
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Constitution should supersede that of the Confederation. That 
if the new Government should be without power to govern 
this Territory, it could not appoint and commission officers, 
and send them into the Territory, to exercise there legislative. 
judicial, and executive power; and that this Territory, which 
wus even then foreseen to be so important, both politically and 
fnancially, to all the existing States, must be left not only 
without the control of the General Government, in respect to 
ts future political relations to the rest of the States, but abso- 
lutely without any Government, save what its inhabitants, act- 
ing in their primary capacity, might from time to time create 
for themselves. 

But this Northwestern Territory was not the only territory, 
the soil and jurisdiction whereof were then understood to have 
been ceded to the United States. The cession by South Caro- 
lina, made in August, 1787, was of ‘all the territory included 
within the river Mississippi, and a line beginning at that part 
of the said river which is intersected by the southern boundary 
of North Carolina, and continuing along the said boundary 
line until it intersects the ridge or chain of mountains whieh 
divides the Eastern from the Western waters: then to be con- 
tinued along the top of the said ridge of mountains, until i 
intersects a line to be drawn due west from the head of the 
southern branch of the Tugaloo river, to the said mountains: 
and thenee to run a due west course to the river Mississippi.” 

It is true that by subsequent explorations it was ascertained 
that the source of the Tugaloo river, upon which the title of 
South Carolina depended, was so far to the northward, that 
the transfer conveyed only a narrow slip of land, about twelve 
miles wide, Iving on the top of the ridge of mountains, and 
extending from the northern boundary of Georgia to the 
southern boundary of North Carolina. But this was a discov- 
ey made long after the cession, and there can be no doubt 
that the State of South Carolina, in making the cession, and 
the Congress in accepting it, viewed it as a transfer to the 
United States of the soil and jurisdiction of an extensive and 
important part of the unsettled territory ceded by the Crown 
of Great Britain by the treaty of peace, though its quantity or 
extent then remained to be ascertained.* 

It must be remembered also, as has been already stated, that 
not only was there a confident expectation entertained by the 


* Note by Mr. Justice Curtis, This statement that some territory did actually pase 
by this cession, is taken from the opinion of the court, delivered by Mi. Justice 
Wayne, in the case of Howard rv. Ingersoll, reported in 13 How., 405. It is an ob- 
ware matter, and, on some cxamination of it, [have been led to doubt whether any 
Wtritory actually passed by this cession. But as the fact is not important to the 
wgument, | have not thought it necessary further to investigate it. 
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other States, that North Carolina and Georgia would complet, 
the plan already so far executed by New York, Virginia, Mac 
sachusetts, Connecticut, and South Carolina, but that the opin. 
ion was in no small degree prevalent, that the just title to tig 
‘‘back country,” as it was termed, had vested in the United 
States by the treaty of peace, and could not rightfully be 
claimed by any individual State. 

There is another consideration applicable to this part of the 
subject, and entitled, in my judgment, to great weight. 

The Congress of the Confederation had assumed the power 
not only to dispose of the lands ceded, but to institute Goverp. 
ments and make laws for their inhabitants. In other words, 
they had proceeded to act under the cession, which, as we have 
seen, was as well of the jurisdiction as of the soil. This ordi. 
nance was passed on the 13th of July, 1787. The Convention 
for framing the Constitution was then in session at Philadel. 
phia. The proof is direct and decisive, that it was known to 
the Convention.* It is equally clear that it was admitted and 
understood not to be within the legitimate powers of the Con. 
federation to pass this ordinance. (Jetterson’s Works, vol. 9, 
pp. 251, 276; Federalist, Nos. 38, 43.) 

The importance of conferring on the new Government regu. 
lar powers commensurate with the objects to be attained, and 
thus avoiding the alternative of a failure to execute the trust 
assumed by the acceptance of the cessions made and expected, 
or its execution by usurpation, could scarcely fail to be per. 
ceived. That it was in fact perceived, is clearly shown by the 
Federalist, (No. 38,) where this very argument is made use of 
in commendation of the Constitution. 

Keeping these facts in view, it may confidently be asserted 
that there is very strong reason to believe, before we examine 
the Constitution itself, that the necessity for a competent grant 


of power to hold, dispose of, and govern territory, ceded and | 


expected to be ceded, could not have escaped the attention of 
those who framed or adopted the Constitution; and that if it 
did not escape their attention, it could not fail to be adequate. 
ly provided for. 

Any other conclusion would involve the assumption that a 


subject of the gravest national concern, respecting which the | 


small States felt so much jealousy that it had been almost an 
insurmountable obstacle to the formation of the Confederation, 
ind as to which all the States had deep pecuniary and political 
interests, and which had been so recently and constantly agita 


* It was published in a newspaper at Philadelphia, in May, and a copy of it was 
sent by R. H. Lee to Gen. Washington, on the 15th of July. (See p. 261, Cor. of 
Aw. Rey., vol. 4, and Writings of Washington, vol. 9, p. 174.) 
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ted, was nevertheless overlooked; or that such a subject was 
not overlooked, but designedly left unprovided for, though it 
was manifestly a subject of common concern, which belonged 
to the care of the General Government, and adequate provision 
for which could not fail to be deemed necessary and proper. 

The admission of new States, to be framed out of the ceded 
territory, early attracted the attention of the Convention. 
Among the resolutions introduced by Mr. Randolph, on the 
9th of May, was one on this subject, (Res. No. 10, 5 Elliot, 
128,) which, having been affirmed in Committee of the Whole, 
onthe Sth of June, (5 Elliot, 156,) and reported to the Conven- 
tion on the 13th of June, (5 Elliot, 190,) was referred to the 
Committee of Detail, to prepare the Constitution, on the 26th 
of July, (5 Elliot, 376.) This committee reported an article 
for the admission of new States “lawfully constituted or estab- 
shed.” Nothing was said concerning the power of ree 
to prepare or form such States. This omission struck Mr. Mad- 
jon, Who, on the 18th of August, (5 Elliot, 439,) moved for 
the insertion of power to dispose of the unappropriated lands 
of the United States, and to institute temporary Governments 
for new States arising therein. 

On the 29th of August, (5 Elliot, 492,) the report of the 
committee was taken up, and after debate, which exhibited 
great diversity of views concerning the proper mode of pro- 


| viding for the subject, arising out of the supposed diversity of 


interests of the large and small States, and between those 
which had and those which had not unsettled territory, but no 
difference of opinion respecting the propriety and necessity of 
sme adequate provision for the subject, Gouverneur Morris 
moved the clause as it stands in the Constitution. This met 
with general approbation, and was at once adopted. The whole 
section is as follows: 

“New States may be admitted by the Congress into this 
Union; but nu new State shall be formed or erected within the 
jurisdiction of any other State, nor any State be formed by the 
junction of two or more States, or parts of States, without the 
onsent of the Legislatures of the States concerned, as well as 
of Congress. 

“The Congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States; and nothing in this 


the United States or any particular State.”’ 
That Congress has some power to institute temporary Gov- 


wmitted that the necessity of some power to govern the terri- 
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tory of the United States could not and did not escape the at 
teution of the Convention and the people, and that the neces 
sity is so great, that, in the absence of any express grant, it 
strong enough to raise an implication of the existence of thy 
power, it would seem to follow that it is also strong enough to 
afford material aid in construing an express grant of power re. 
specting that territory; and that they who maintain the exig, 
ence of the power, without finding any words at all in whic) 
it is conveyed, should be willing to receive a reasonable inter. 
pretation of language of the Constitution, manifestly intendeg 
to relate to the territory, and to convey to Congress some ap. 
thority concerning it. 

It would seem, also, that when we find the subject-matter of 
the "tp and formation and admission of new States, ang | 
the disposal of the territory for these ends, were under consid. 
eration, and that some provision therefor was expressly made 
it is improbable that it would be, in its terms, a grossly inad. 
equate provision; and that an indispensably necessary power 
to institute temporary Governments, and to legislate for the 
inhabitants of the territory, was passed silently by, and left to | 
be deduced from the necessity of the case. | 

Jn the argument at the bar, great attention has been paid to 
the meaning of the word “territory.” 

Ordinarily, when the territory of a sovereign power is spoken 
of, it refers to that tract of country which is under the political 
jurisdistion of that sovereign power. Thus Chief Justice Mar. 
shall (in United States v. Bevans, 3 Wheat., 386) says: “What, 
then, is the extent of jurisdiction which a State possesses? 
We answer, without hesitation, the: jurisdiction of a State is 
coextensive with its territory.” Examples might easily be 
multiplied of this use of the word, but they are unnecessary, 
because it is familiar. But the word “territory” is not used 
in this broad and general sense in this clause of the Consti- 
tution. 

At the time of the adoption of the Constitution, the United 
States held a great tract of country northwest of the Ohio; 
another tract, then of unknown extent, ceded by South Caro 
lina; and a confident expectation was then entertained, and 
afterwards realized, that they then were or would become the 
owners of other great tracts, claimed by North Carolina and | 
Georgia. These ceded tracts lay within the limits of the Uni. 
ted States, and out of the limits of any particular State; and 
the cessions embraced the civil and political jurisdiction, and 
so much of the soil as had not previously been granted to in- 
dividuals. 

These words, ‘territory belonging to the United States,’ | 
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were not used in the Constitution to describe an abstraction, 
but to identify and apply to these actual subjects matter then 
existing and belonging to the United States, and other similar 
subjects which might afterwards be acquired; and this a 
so, all the essential qualities and incidents attending suc 

actual subjects are embraced within the words “territory 
belonging to the United States,” as fully as if each of those 
essential qualities and incidents had been specifically de 
scribed. 

I say, the essential qualities and incidents. But in deter- 
mining what were the essential qualities and incidents of the 
subject with which they were dealing, we must take into con- 
sideration not only all the particular facts which were imme- 
diately before them, but the great consideration, ever present 
to the minds of those who framed and adopted the Constitu- 
tion, that they were making a frame of government for the 
people of the United States and their posterity, under which 
they hoped the United States might be, what they have now 
become, a great and powerful nation, possessing the power to 
make war and to conclude treaties, and thus to acquire terri- 


| tory. (See Cerre v. Pitot, 6 Cr., 336; Am. Ins. Co. v. Canter, 


1Pet., 542.) With these in view, I turn to examine the clause 
of the article now in question. 

It is said this provision has no application to any territory 
save that then belonging to the United States. I have already 
shown that, when the Constitution was framed, a confident 
expectation was entertained, which was speedily realized, that 
North Carolina and Georgia would cede their claims to that 

at territory which lay west of those States. No doubt has 
as suggested that the first clause of this same article, which 
enabled Congress to admit new States, refers to and includes 
new States to be formed out of this territory, expected to be 
thereafter ceded by North Carolina and Georgia, as well as 
new States to be formed out of territory northwest of the Ohio, 
which then had been ceded by Virginia. It must have beet. 
seen, therefore, that the same necessity would east for an au 
thority to dispose of and make all needful regulations respect- 
ing this territory, when ceded, as existed for a like authority 
ns territory which had been ceded. 

No reason has been suggested why any reluctance should 





have been felt, by the framers of the Constitution, to apply 
this provision to all the territory which might.belong to the 
| United States, or why any distinction should have been made, 
| founded on the accidental circumstance of the dates of the ces- 
| sons; a circumstance in no way material as respects the neces- 


| 


| sity for rules and regulations, or the propriety of conferring 
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on the Congress power to make them. And if we look at th 
course of the debates in the Convention on this article “ 
shall find that the then unceded lands, so far from heivias 
been left out of view in adopting this article, constituted, ; 
the minds of members, a subject of even paramount impor 
ance. 


tion of this clause to territory then belonging to the United 
States, place the territory which lay within the chartered lim't 
of North Carolina and Georgia. The title to that territcry 
was then claimed by those States, and by the United States 
their respective claims are purposely left unsettled by the ex. 
press words of this clause; and when cessions were made} 
those States, they were merely of their claims to this ten} 
tory, the United States neither admitting nor denying the 
validity of those claims; so that it was impossible then, anj 
has ever since remained impossible, to know whether this ter. 
ritory did or did not then belong to the United States; and 
consequently, to know whether it was within or without the 
uuthority conferred by this clause, to dispose of and make 
rules and regulations respecting the territory of the United 
States. This attributes to the eminent men who acted on this 
subject a want of ability and forecast, or a want of attention to 
the known facts upon which they were acting, in which I cap. 
hot concur. 

There is not, in my judgment, anything in the language, 
the history, or the subject-matter of this article, which restriep 
its operation to territory owned by .the United States when ‘he 
Constitution was adopted. 





| 


Again, in what an extraordinary position would the limit,. | 





But it is also insisted that provisions of the Constitution rm. | 


specting territory belonging to the United States do not apply 
to territory acquired by treaty from a foreign nation. This 
objection must rest upon the position that the Constitution did 
not authorize the Federal Government to acquire foreign tert. 
tory, and consequently has made no provision for its govern. 
ment when sequired; or, that though the acquisition of foreign 
territory was contemplated by the Constitution, its provision 
concerning the admission of new States, and the making ofall 


needful rules and regulations respecting territory belonging to 


the United States, were not designed to be applicable to tern 
tory acquired from foreign nations. 
t is undoubtedly true, that at the date of the treaty of 1808, 


between the United States and France, for the cession of Louis 


jana, it was made a question, whether the Constitution had 
conferred on the executive department of the Government of 
the United States power tu acquire foreign territory by a treaty. 
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There is evidence that very grave doubts were then enter- 
tained concerning the existence of this power. But that there 
was then a settled opinion in the executive and legislative 
branches of the Government, that this power did not exist, 
cannot be admitted, without at the same time imputing to those 
who negotiated and ratified the treaty, and passed the laws 
necessary to carry it into execution, a deliberate and known 
violation of their oaths to support the Constitution ; and what- 
ever doubts may then have existed, the question must now be 
taken to have been settled. Four distinet acquisitions of for- 
eign territory have been made by as many different treaties, 
under as many different Adininistrations. Six States, formed 
on such territory, are now in the Union. Every branch of this 
Government, during a period of more than fifty years, has 
participated in these transactions. To question their validity 
now, is vain. As was said by Mr. Chief Justice Marshall, in 
the American Insurance Company v. Canter, (1 Peters, 542,) 
“the Constitution confers absolutely on the Government of the 
Union the powers of inaking war and of making treaties; con- 
sequently, that Government possesses the power of acquiring 
territory, either by conqnest or treaty.” (See Cerré v. Pitot, 
6 Cr., 336.) And I add, it also possesses the power of govern- 
ingit, when acquired, not by resorting to supposititious powers, 
nowhere found described in the Constitution, but expressly 
grated in the authority to make all needful rules and regula- 
tions respecting the territory of the United States. 

There was to be established by the Constitution a frame of 
government, under which the people of the United States and 
their posterity were to continue indefinitely. To take one of 
its provisions, the language of which is broad enough to extend 
throughout the -xistence of the Government, and embrace all 
territory belonging to the United States throughout all time, 
and the purposes and objects of which apply to all territory of 
the United States, and narrow it down to territory belonging 
to the United States when the Constitution was framed, while 
at the same time it is admitted that the Constitution contem- 
plated and anthorized the acquisition, from time to time, of 
other and forcign territory, seems to me to be an interpretation 
ag inconsistent with the nature and purposes of the instrument, 
agitis with its Janguage, and I can have no hesitation in re- 
jecting it. 

I construe this clause, therefore, as if it had read, Congress 
shall have power to make all needful rules and regulations re- 
specting those tracts of country, out of the limits of the several 
States, which the United States have acquired, or may here- 
after acquire, by cessions, as well of the jurisdiction as of the 











1944 CIVIL RIGHTS—1959 


soil, so far as the soil may be the property of the party aa | not & | 
the cession, at the time of making it. ‘5 90, U 

It has been urged that the words “rules and regulations” Nor 
are not appropriate terms in which to convey authority to mak, | providi 
laws for the government of the territory. | oublic. 

Bnt it must be remembered that this is a grant of powert)| tp the 
the Congress—that it is therefore necessarily a grant of power! + disp 
to legislate—and, certainly, rules and regulations respecting,|  Witl 
particular subject, made by the a power of a country proper 
ean be nothing but laws. Nor do the particular terms em.| power 
ployed, in my judgment, tend in any degree to restrict this! those v 
Jegislative power. Power granted to a Legislature to make ali! Sine 
needful rules and regulations respecting the territory, ig 4! the Un 
power to pass all needful laws respecting it. to adm 

The word regulate, or regulation, is several times used in the of Con 
Constitution. It is used in the fourth section of the first artic! the nee 
to describe those laws of the States which prescribe the times jg indi 
places, and manner, of choosing Senators and Representatives: | jg, to | 
in the second section of the fourth article, to designate the| territor 
legislative action of a State on the subject of fugitives from | inhabit 
service, having a very close relation to the matter of our present! needful 
inquiry; in the second section of the third article, to empower| Whe 
Congress to fix the extent of the appellate jurisdiction of this| enacted 
court; and, finally, in the eighth section of the first article ar power 
the words, ‘Congress shall have power to regulate commerce,” depend 

It is unnecessary to deseribe the body of legislation whieh | these i 
has been enacted under this grant of power; its variety and] But 
extent are well known. But it may be mentioned, in passing, | have re 
that under this power to regulate commerce, Congress ha of negr 
enacted a great system of municipal laws, and extended it over} The 
the vessels and crews of the United States on the high seu to mal 
and in foreign ports, and even over citizens of the United | territor 
States resident in China; and has established judicatures, with! The 
power to inflict even capital punishment within that country. not m 

If, then, this clause does contain a power to legislate) means 
respecting the territory, what are the limits of that power? be dot 

To this I answer, that, in common with all the other introdi 
legislative powers of Congress, it finds limits in the expres mstrun 
prohibitions on Congress not to do certain things; that, in the | drawn 
exercise of the legislative power, Congress cannot pass an ex | of the 
post facto luw or bill of attainder; and so in respect to each Constit 
of the other prohibitions contained in the Constitution. are no 

Besides this, the rules and regulations must be needful. natura! 
But undoubtedly the question whether a particular rule or, The 
regulation be needful, must be finally determined by Congres out of 
itself Whether a law be needful, is a legislative or political, | sxclusi 
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| not a judicial, question. Whatever Congress deems needful 
| jggo, under the grant of power. 


“a, Nor am I aware that it has ever been questioned that laws 


nake providing for the temporary government of the settlers on the 
) public lands are needful, not only to prepare them for admission 
er ty | tothe Union as States, but even to enable the United States 


ower! +9 dispose of the lands. 
ngi| Without government and social order, there can be no 
ntry, | property ; for without, law, its ownership, its use, and the 
em-| power of disposing of it, cease to exist, in the sense in which 
this| those words are used and understood in all civilized States. 
ceall! Since, then, this power was manifestly conferred to enable 
is a! the United States to ee of its public lands to settlers, and 
to admit them into the Union as States, when in the judgment 
nthe of Congress they should be fitted therefor, since these were 
rticl| the needs provided for, since it is confessed that Government 
imes,| is indispensable to provide for those needs, and the power 
tives; js, to make all needful rules and regulations respecting the 
e the| territory, 1 cannot doubt that this is a power to govern the 
from | inhabitants of the territory, by such laws as Congress deems 
esent | needful, until they obtain admission as States. 
ower} Whether they should be thus governed solely by laws 
f this} enacted by Congress, or partly by laws enacted by legislative 
le ar | power conferred by Congress, is one of those questions which 
are,” | depend on the judgment of Congress—a question which of 
which | these is needful. 
yani/ But it is insisted, that whatever other powers Congress may 
ssing,| have respecting the territory of the United States, the subject 
8 has | ofnegro slavery forms an exception. 
tover} The Constitution declares that Congress shall have power 
1 seas to make ‘“‘all needful rules and regulations’’ respecting the 
Inited | territory belonging to the United States. 
, with! The assertion is, though the Constitution says all, it does 
antry. not mean all—though it says all, withont qualification, it 
rislate means all except such as allow or prohibit slavery. It cannot 
r? be doubted that it is incumbent on those who would thus 
other introduce an exception not found in the language of the 
xpress instrument, to exhibit some solid and satisfactory reason, 
in the | drawn from the subject-matter or the purposes and objects 
an ex of the clause, the context, or from other provisions of the 
» each Constitution, showing that the words employed in this clause 
are not to be understood according to their clear, plain, and 
edful. | natural signification. 
ule or, The subject-matter is the territory of the United States 
ngres | out of the limits of every State, and consequently under the 
litical, | elusive power of the people of the United States. Their 
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will respecting it, manifested in the Constitution, cap by | th day 
subject to no restriction. The purposes and objects of 4, | “Whe 
clauge were the enactment of laws concerning the disposal of | Congr 
the public lands, and the temporary government of the settley | west 
thereon until new States should be formed. It will not by uired 


questioned that, when the Constitution of the United States | e 6a 

was framed and adopted, the allowance and the prohibition of 

negro slavery were recognised subjects of municipal legisl,. officers 

tion; every State had in some measure acted thereon, ang | poimtes 

the only legislative act concerning the territory—the ordinangg | misslot 

of 1787, which had then so recently been passed—contained, | powers 
rohibition of slavery. The purpose and object of the clause | of the 
eing to enable Congress to provide a body of municipal law | the lat 


for the government of the settlers, the allowance or the prohi. | Here 
bition of slavery comes within the known and recognised BCope | 88, € 
of that purpose and object. | een M1 

There is nothing in the context which qualifies the grant of | 10% tt 
power. The regulations must be “respecting the territory.” "@Y fs 


An enactment that slavery may or may not exist there, ig | "0 8 
regulation respecting the territory. Repulstidne must be | onver 
needful; but it is necessarily left to the legislative discretion |. It 40 
to determine whether a law be needful. No other clause of | that th 
the Constitution has been referred to at the bar, or has been | of 
geen by me, which imposes any restriction or makes uny The Co 
exception concerning the power of Congress to allow or pro. | 2°™P 
hibit slavery in the territory belonging to the United States, | been & 

A practical construction, nearly contemporaneous with the thirty-¢ 
adoption of the Constitution, and continued by repeated | °F ? 
instances through a long series of years, may always influence, | *¢ effe 
and in doubtful cases should determine, the judicial mind, on | betwee 
a question of the interpretation of the Constitution. (Stuart | "¥ 
v. Laird, 1 Cranch, 269; Martin v. Hunter, 1 Wheat., 304; | ™ the 1 
Cohens v. Virginia, 6 Wheat., 264; Frigg v. Pennsylvania, 16 few sca 


Pet., 621; Cooley v. Port Wardens, 12 How., 315.) re bei 

In this view, I proceed briefly to examin the practical con | “Mgt 
struction placed on the clause now in question, so far as it re _ - 
spects the inclusion therein of power to permit or prohibit | , he 
slavery in the Territories. a ‘ 

It has already been stated, that after the Government of the | 5 it . 
United States was organized under the Constitution, the tem an 
porary Government of the Territory northwest of the rivet e ; e 
Ohio could no longer exist, save under the powers conferred | aan 
on Congress by the Constitution. Whatever legislative, judi- d . , 
cial, or executive authority should be exercised therein could | ¥ 
be derived only from the people of the United States under | 2 | 
the Constitution. And, accordingly, an act was passed on the "8" 
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tth day of August, 1789, (1 Stat. at Large, 50,) which recites: 
«Whereas, in order that the ordinance of the United States in 
Congress assembled, for the government of the territory north- 
west of the river Ohio, may continue to have full effect, it is re- 
nired that certain provisions should be made, so as to adapt 
Z game to the present Constitution of the United States."’ 
It then provides for the appointment by the President of all 
oficers, who, by force of the ordinance, were to have been ap- 
pointed by the Congress of the Confederation, and their com- 
mission in the manner required by the Constitution; and em- 

wers the Secretary of the Territory to exercise the powers 
of the Governor in case of the death or necessary absence of 


) the latter. 


Here is an explicit declaration of the will of the first Con- 
gress, of which fourteen members, including Mr. Madison, had 
been members of the Convention which framed the Constitu- 
tion, that the ordinance, one article of which prohibited sla- 
very, “should continue to have full effect.”". Gen. Washington, 
who signed this bill, as President, was the President of that 
Convention. 

It does not appear to me to be important, in this connection, 
that that clause in the ordinance which prohibited slavery was 
one of a series of articles of what is therein termed a compact. 
The Congress of the Confederation had no power to make such 
a compact, nor to act at all on the subject; and after what had 
been so recently said by Mr. Madison on this subject, in the 
thirty-eighth number of the Federalist, I cannot suppose that 
ne, or any others who voted for this bill, attributed any intrin- 
sic effect to what was denominated in the ordinance a compact 
between “the original States and the people and States in the 
new territory ;"’ there being no new States then in existence 
in the territory, with whom a compact could be made, and the 
few scattered inhabitants, unorganized into a political body, 
not being capable of becoming a party to a treaty, even if the 
Congress of the Confederation had had power to make one 
touching the government of that territory. 

I consider the passage of this law to have been an assertion 
by the first Congress of the power of the United States to pro- 
hibit slavery within this part of the territory of the Umted 
States; for it clearly shows that slavery was thereafter to be 
prohibited there, and it could be prohibited only by an exer. 
tion of the power of the United States, under the Constitution ; 
no other power being capable of operating within that terri- 
tory after the Constitution took eftect. 

n the 2d of April, 1790, (1 Stat. at Large, 106,) the first 
Congress passa] an act accepting a decd of cession bv North 
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Carolina of that territory afterwards erected into the State of 
Tennessee. The fourth express condition contained ip thi | 
deed of cession, after providing that the inhabitants of the Ter 
ritory shall be temporarily governed in the same manner 44 
those beyond the Ohio, is followed by these words: “Prov; 
always, that no regulations made or to be made by Congres 
shall tend to emancipate slaves.” 

This provision shows that it was then understood Congres | 
might make a regulation prohibiting slavery, and that Cop, 
gress might also allow it to continue to exist in the Territory. 
and accordingly, when, a few days later, Congress passed ; | 
act of May 20th, 1790, (1 Stat. at Large, 128) for the gover 
ment of the Territory south of the river Ohio, it rovided, | 
‘“‘and the Government of the Territory south of the Ohio shall 
be similar to that now exercised in the Territory northwest of | 
the Ohio, except so far as is otherwise provided in the condi. | 
tions expressed in an act of Congress of the present session | 
entitled, ‘An act to accept a cession of the claims of the State 
of North Carolina to a certain district of western territory.” | 
Under the Government thus established, slavery existed unti] 
the Territory became the State of Tennessee. 

On the 7th of April, 1798, (1 Stat. at Large, 649,) an act was 
passed to establish a Government in the Mississippi Territo 
in all respects like that exercised in the Territory northwest of 
the Ohio, “‘ excepting and excluding the last article of the ordi. 
nance made for the government thereof by the late Congres, 
on the 13th day of July, 1787.” When the limits of this Ter. 
ritory had been amicably settled with Georgia, and the latter 
ceded all its claim thereto, it was one stipulation in the com. 
pact of cession, that the ordinance of July 18th, 1787, “shall 
in all its parts extend to the Territory contained in the present 
act of cession, that article only excepted which forbids slavery.” 
The Government of this Territory was subsequently established 
and organized under the act of May 10th, 1800; but 80 much 
of the ordinance as prohibited slavery was not put in operation 
there. 

Without going minutely into the details of each case, I will 
now give reference to two classes of acts, in one of which Con- 
gress has extended the ordinance of 1787, including the article 
prohibiting slavery, over different Territories, and thus exerted 
its power to prohibit ii; in the other, Congress has erected 
Governments over Territories acquired from France and Spain, 
in which slavery already existed, but refused to apply to them 


that part of the Government under the ordinance which ex- | 


cluded slavery. 
Of the first class are the act of May 7th, 1800, (2 Stat. # 
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Large, 58,) for the government of the Indiana Territory; the 
act of January 11th, 1805, (2 Stat. at Large, 309,) for the govern- 
ment of Michigan Territory; the act of May 3d, 1809, (2 Stat. 
at Large, 514,) for the government of the Illinois Territory; 
the act of April 20th, 1836, (5 Stat. at Large, 10,) for the gov- 
ernment of the Territory of Wisconsin; the act of June 12th, 
1838, for the government of the Territory of Iowa; the act of 
August 14th, 1848, for the government of the Territory of 
Oregon. ‘To these instances should be added the act of March 
6th, 1820, (3 Stat. at Large, 548,) prohibiting slavery in the 
territory acquired from France, being northwest of Missouri, 
ind north of thirty-six degrees thirty minutes north latitude. 
Of the second class, in which Congress refused to interfere 
with slavery already existing under the municipal law of France 
or Spain, and established Governments by which slavery was 
recognised and allowed, are: the act of March 26th, 1804, (2 
Stat. at eae 283,) for the government of Louisiana; the act 
of March 2d, 1805, (2 Stat. at Large, 322,) for the government 
of the Territory of Orleans; the act of June 4th, 1812, (2 Stat. 
at Large, 743,) for the government of the Missouri Territory ; 
the act of March 30th, 1822, (3 Stat. at Large, 654,) for the 
gevernment of the Territory of Florida. Here are eight dis- 
tiuct instances, beginning with the first Congress, and coming 
down to the year 1848, in which Congress has excluded slavery 
from the territory of the United States; and six distinct instan- 
ces in which Congress organized Governments of Territories 
by which slavery was recognised and continued, beginning also 
with the first Congress, and coming down to the year 1822. 
These acts were severally signed by seven Presidents of the 
United States, beginning with General Washington, and coming 


| regularly down as far as Mr. John Quincy Adams, thus in- 


cluding all who were in public life when the Constitution was 
adopted. 

If the practical construction of the Constitution contempo- 
raneously with its going into effect, by men intimately ac- 
quainted with its history from their personal participation in 
framing and adopting it, and continued by them through a 
long series of acts of the gravest importance, be entitled to 
weight in the judicial mind on a question of construction, it 
would seem to be difficult to resist the force of the acts above 
adverted to. 

It appears, however, from what has taken place at the bar, 
that notwithstanding the language of the Constitution, and the 
long line of legislative and executive precedents under it, three 
different and opposite views are taken of the power of Congrese 
rapecting slavery in the Territories. 
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_One is, that though Congress can make a regulation pro. 
hibiting slavery in a Territory, they cannot make a regulation 
allowing it; another is, that it can neither be established nor py, 
hibited b Congress, but that the people of a Territory, whey 
organized by Congress, can establish or prohibit slavery; while 
the third is, that the Constitution itself secures to every Citizen 
who holds slaves, under the laws of any State, the indefeasib}e 
right to carry them into any Territory, and there hold them 
property. 

No particular clause of the Constitution has been referred to 
at the bar in support of either of these views. The first seems 
to be rested upon general considerations concerning the social 
and moral evils of slavery, its relations to republican Govern. 
ments, its inconsistency with the Declaration of Independence 
and with natural right. 

The second is drawn from considerations equally general 
concerning the right of self-government, and the nature of the 
political institutions which have been established by the people 
of the United States. 

While the third is said to rest upon the equal right of all 
citizens to go with their property upon the public domain, and 
the inequality of a regulation which would admit the property 
of some and exclude the property of other citizens; and, ings. 
much as slaves are chiefly held by citizens of those particula 
States where slavery is established, it is insisted that a regu. 
lation excluding slavery from a Territory operates, practically, 
to make an unjust discrimination between citizens of different 
States, in respect to their use and enjoyment of the territory 
of the United States. 

With the weight of either of these considerations, when pre. 
sented to Congress to influence its action, this court has no 
concern. One or the other may be justly entitled to guide or 
control the legislative judgment upon what is a needful regu- 
lation. The question here is, whether they are sufficient to 
authorize this court to insert into this clause of the Constite- 
tion an exception of the exclusion or allowance of slavery, not 
found therein, nor in any other part of that instrument. To 
e..graft on any instrument a substantive exception not found 
in it, must be admitted to be a matter attended with great difi- 
culty. And the difficulty increases with the importance of the 
instrument, and the magnitude and complexity of the interests 
involved in its construction. To allow this to be done with 
the Constitution, upon reasons purely political, renders its ju- 
dicial interpretation mpossible—because judicial tribunals, 3 
such, cannot decide upon political considerations. Political 
reasons have not the requisite certainty to afford rules of jr- 
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ridical interpretation. They are different in different men. 
They are different in the same men at different times. And 
when a strict interpretation of the Constitution, according to 
the fixed rules which govern the interpretation of laws, is 
abandoned, and the theoretical opinions of individuals are al- 
lowed to control its meaning, we have no longer a Constitution; 
we are under the government of individual men, who for the 
time being have power to declare what the Constitution is, ac- 
cording to their own views of what it ought to mean. When 
such a method of interpretation of the Constitution obtains, in 
place of a republican Government, with limited and defined 

wers, we have a Government which is merely an exponent 
of the will of Congress; or what, in my opinion, would not be 
preferable, an exponent of the individual political opinions of 
the members of this court. 

If it can be shown, by anything in the Constitution itself, 
that when it confers on Congress the power to make all need- 
fal rules and regulations respecting the territory belonging to 
the United States, the exclusion or the allowance of slavery 
was excepted; or if anything in the history of this provision 
tends to show that such an exception was intended by those 
who framed and adopted the Constitution to be introduced 
into it, I hold it to be my duty carefully to consider, and to 
allow just weight to such considerations in interpreting the 

sitive text ot the Constitution. But where the Constitution 
S said all needful rules and regulations, I must find some- 
thing more than theoretical reasoning to induce me to say it 
did not mean all. 

There have been eminent instances in this court closely 
analogous to this one, in which such an attempt to introduce 
an exception, not found in the Constitution itself, has failed 
of success. 

By the eighth section of the first article, Congress has ..e 
power of exclusive legislation in all cases whatsoever within 
this })istrict. 

In the case of Loughborough v. Blake, (6 Whea., 324,) the 
question arose, whether Congress has power to impose direct 
taxes on persons and property in this District. It was insisted, 
that though the grant of power was in its terms broad enough 
to include direct taxation, it must be limited by the principle, 
that taxation and representation are inseparable. It would not 
be easy to fix on any political truth, better established or more 
fully admitted in our country, than that taxation and repre- 
sentation must exist together. We went into the war of the 
Revolution to assert it, and it is incorporated as fundamental 
into all American Governments. But however true and im- 
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portant this maxim may be, it is not necessarily of univergg 
application. It was for the people of the United States, }, 
ordained the Constitution, to decide whether it should o 
should not be permitted to operate within this District. Thej, 
decision was embodied in the words of the Constitution; anq 
as that contained no such exception as would permit the maxin 
to operate in this District, this court, interpreting that language 
held that the exception did not exist. ” a 

Again, the Constitution confers on Congress power to regn. 
late commerce with foreign nations. Under this, Congreg 
passed an act on the 20d of December, 1807, unlimited in 
duration, laying an embargo on all ships and vessels in the 
ae or within the limits and jurisdiction of the United States, 

o law of the United States ever pressed so severely upon 
particular States. Though the constitutionality of the jaw 
was contested with an earnestness and zeal proportioned to 
the ruinous effects which were felt from it, and though, as Mr, 
Chief Justice Marshall has said, (9 Wheat., 192,) “a want of 
acuteness in discovering objections to a measure to which they 
felt the most deep-rooted hostility will not be imputed to those 
who were arrayed in opposition to this,” I am not aware that 
the fact that it prohibited the use of a particular species of 
property, belonging almost exclusively to citizens of a few 
States, and this indefinitely, was ever supposed to show that it 
was unconstitutional. Something much more stringent, asa 
ground of legal judgment, was relied on—that the power to 
regulate commerce did not include the power to annihilate 
commerce. 

But the decision was, that under the power to regulate com- 
merce, the power of Congress over the subject was restricted 


— 


only by those exceptions and limitations contained in the Con. | 


stitution; and as neither the clause in question, which wasa 
general grant of power to regulate commerce, nor any other 
clause of the Constitution, imposed any restrictions as to the 
duration of an embargo, an unlimited prohibition of the use of 
the shipping of the country was within the power of Congress, 
On this subject, Mr. Justice Daniel, speaking for the court in 
the case of United States v. Marigold, (9 How., 560,) says: 
“Congress are, by the Constitution, vested with the power 
to ne commerce with foreign nations; and however, at 
periods of high excitement, an application of the terms ‘to 
regulate commerce,’ such as would embrace absolute probi- 
bition, may have been questioned, yet, since the passage of the 
embargo and non-intercourse laws, and the repeated judicial 
sanctions these statutes have received, it can scarcely at this 
day be open to doubt, that every subject falling legitimately 
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within the sphere of commercial regulation may be partially 
or Wholly excluded, when either measure shall be demanded 
py the safety or the important interests of the entire nation. 
the power once conceded, it may operate on any and every 


und | subject of commerce to which the legislative discretion may 
xim ap i. ”.” : : 
age, ff power to regulate commerce extends to an indefinite pri 
hibition of the use of all vessels belonging to citizens of the 
egu- | geveral States, and may operate, without exception, upon every 
ress | ggbject of commerce to which the legislative discretion ma 
1 in | apply it, upon what grounds can | say that power to make all 
the needful rules and regulations respecting the territory of the 
ates. | Jnited States is subject to an exception of the allowance or 


1pon | prohibition of slavery therein ? 

law While the regulation is one “respecting the territory,’ while 
d to | jtis, in the judgment of Congress, ‘a needful regulation,” and 
Mr. | jg thus completely within the words of the grant, while no 
nt of other clause of the Constitution can be shown, which requires 
they | the insertion of an exception respecting slavery, and while the 
hose | practical construction for a period of upwards of fifty years for- 
that bids such an exception, it would, in my opinion, violate every 
8 of | sound rule of interpretation to force that exception into the 
_ few | Constitution upon the strength of abstract political reasoning, 


iat it | which we are bound to believe the people of the United States 
,asa | thought insufficient to induce them to limit the power of Con- 
er to | gress, because what they have said contains no such limita- 
uilate { tion. 

Before I proceed further to notice some other grounds of 
com- | supposed objection to this power of Congress, I desire to say, 
‘icted | that if it were not for my anxiety to insist upon what I deem 
Con- | acorrect exposition of the Constitution, if I looked only to the 
was’ purposes of the arguinent, the source of the power of Congress 
other | ggserted in the opinion of the majority of the court would an- 
o the | swer those purposes equally well. For they admit that Con- 
se of has power to organize and govern the Territories until 
gress, ey arrive at a suitable condition for admission to the Union; 
itn | they admit, also, that the kind of Government which shall thus 
says: exist should be regulated by the condition and wants of each 


ower | Territory, and that it is necessarily committed to the discre- 
er, a tion of Congress to enact such laws for that purpose as that 
8 ‘tO discretion may dictate; and no limit to that discretion has been 
prohi- | shown, or even suggested, save those positive prohibitions to 


of the | legislate, which are found in the Constitution. 

dicial confess myself unable to perceive any difference whatever 
t this between my own opinion of the general extent of the power of 
nately Congress and the opinion of the majority of the court, save 
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that I consider it derivable from the express lan age of the 
Constitution, while they hold it to be silently initial from the 
power to acquire territory. Looking at the power of Con 
over the Territories as of the extent just described, what pogi. 
tive prohibition exists in the Constitution, which restraing 
Congress from enacting a law in 1820 to prohibit slavery nop) 
of thirty-six degrees thirty minutes north latitude? 

The only one suggested is that clause in the fifth article of 
the amendments of the Constitution which declares that ny 
person shall be deprived of his life, liberty, or property, with. 
out due process of luw. I will now proceed to examine the 
question, whether this clause is entitled to the effect thus at 
tributed to it. It is necessary, first, to have a clear view of 
the nature and incidents of that particular species of property 
which is now in question. 

Slavery, being contrary to natural right, is created only} 
municipal law. This is not only plain in itself, and agreed } 
all writers on the subject, but is inferable from the Constity. 
tion, and has been explicitly declared by this court. The Con. 
stitution refers to slaves as ‘persons held to service in one 
State, under the laws thereof.” Nothing can more clearly de. 
scribe a status created by municipal law. In Prigg v. Pennsyl. 
vania, (10 Pet., 611,) this court said: ‘The state of slavery ig 
deemed to, be a mere municipal regulation, founded on and 
limited to the range of territorial laws.” In Rankin »v. Lydia, 
(2 Marsh., 12, 470,) the Supreme Court of Appeals of Ker 
tucky said: ‘Slavery is sanctioned by the laws of this State, 
and the right to hold them under our municipal regulations is 
unquestionable. But we view this as a right existing by posi- 
tive law of « municipal character, without foundation in the 


law of nature or the unwritten common law.”” I am not ae | 


quainted with any case or writer questioning the correctness 
of this doctrine. (See also 1 Burge, Col. and Fort Laws, 738~ 
741, where the authorities are collected.) 

The status of slavery is not necessarily always attended with 
the same powers on the part of the master. The master is sub- 
ject to the supreme power of the State, whose will controls his 
action towards his slave, and this control must be defined and 
regulated by the municipal law. In one State, as at one period 
of the Roman law, it may put the life of the slave into the hand 
of the master; others, as those of the United States, which tol- 
erate slavery, may treat the slave as a person, when the mas- 
ter tukes his life; while in others, the law may recognise 4 
right of the slave to be protected trom cruel treatment. In 
other words, the s/atus of slavery embraces every condition, 
from that in which the slave is known to the law simply asa 
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chattel, with no civil rights, to that in which he is recognised 


> as @ person for all purposes, save the compulsory power of 
re | directing and receiving the fruits of his labor. Which of these 
og; | conditions shall attend the séatus of slavery, must depend on 
ned ) the municipal law which creates and upholds it. 
orth | And not only must the status of slavery be created and 
| measured by municipal law, but the rights, powers, and obli- 
5 of | gations, which grow out of that status, must be defined, pro- 
ny | tected, and enforced, by such laws. The liability of the mas- 
vith. | ter for the torts and crimes of his slave, and of third persons 
the | for assaulting or injuring or harboring or kidnapping him, 
sat. | the forms and modes of emancipation and sale, their subjec- 
x of | tion to the debts of the master, succession by death of the mas- 
erty | tet suits for freedom, the arent? of the slave to be party toa 
suit, or to be a witness, with such police regulations as have 
y by existed in all civilized States where slavery has been tolerated, 
d by | ae among the subjects upon which municipal legislation be- 
tity. comes necessary when slavery is introduced. 
Con. | Is it conceivable that the Constitution has conferred the 
one tight on every citizen to become a resident on the territory 
y de. | 0 the United States with his slaves, and there to hold them 
nsyl- | assuch, but has neither made nor provided for any municipal 
ry is eet which are essential to the existence of slavery? 
“and | it not more rational to conclude that they who framed 
dis, | and adopted the Constitution were aware that persons held to 
Ker service under the laws of a State are property only to the 
tate, { extent and under the conditions fixed by those laws; that they 
ns ig | must cease to be available as property, when their owners 
posi. voluntarily place them permanently within another jurisdic- 
nthe | tion, where no municipal laws on the subject of slavery exist; 
t ac. | and that, being aware of these principles, and having said 
tnes  uothing to interfere with or displace them, or to compel 
34. | Congress to legislate in any particular manner on the subject, 
_ and having empowered Congress to make all needful rules 
with | aad regulations respecting the territory of the United States, 
sub. | itwas their intention to leave to the discretion of Congress 
ls his | What regulations, if any, should be made concerning slavery 
}and = therein? ~=Moreover, if the right exists, what are its limits, 
eriod | ad what are its conditions? If citizens of the United States 
hand have the right to take their slaves to a Territory, and hold 
h tol | them there as slaves, without regard to the laws of the Terri- 
mas. | tory, I suppose this right is not to be restricted to the citizens 
‘ise a | of slaveholding States. A citizen of a State which does not 
. In | tolerate slavery can hardly be denied the power of doing the 
ition, "me thing. And what law of slavery does either take with 
yasa him to the Territory? If it be said to be those laws respecting 
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slavery which existed in the particular State from which each 
slave thet came, what an anomaly is this? Where else can we 
find, under the law of any civilized country, the power t 
introduce and permanently continue diverse systems of fore; 
municipal law, for holding persons in slavery? I say, not 
merely to introduce, but permanently to continue, these anom. 
alies. For the offspring of the female must be governed by 
the foreign municipal laws to which the mother was subject: 
and when any slave is sold or passes by succession on the 
death of the owner, there must pass with him, by a species of 
subrogation, and as a kind of unknown jus in re, the foreign 
municipal laws which constituted, regulated, and preserved 
the status of the slave before his exportation. Whatever theo. 
retical importance may be now supposed to belong to the 
maintenance of such a right, 1 feel a perfect conviction that jt 
would, if ever tried, prove to be as impracticable in fact, as it 
is, in my judgment, monstrous in theory. 

I consider the assumption which lies at the basis of this 
theory to be unsound; not in its just sense, and when proper! 
understood, but in the sense which has been attached to i, 
That assumption is, that the territory ceded by France wag 


acquired for the equal benefit of all the citizens of the United | 


States. I agree to the position. But it was acquired for their 
benefit in their collective, not their individual, capacities, 
It was acquired for their benefit, as an organized political 
socicty, subsisting as ‘‘the people of the United States,” under 
the Constitution of the United States; to be administered 
justly and impartially, and as nearly as possible for the equal 
enefit of every individual citizen, according to the best judg. 
ment and discretion of the Congress; to whose power, as the 
Legislature of the nation which acquired it, the people of the 
United States have committed its administration. atever 
individual claims may be founded on local circumstances, or 
sectional differences of condition, cannot, in my opinion, be 
recognised in this court, without arrogating to the judicial 
branch of the Government powers not committed to it; and 
which, with all the unaffected respect I feel for it, when acting 
in its proper sphere, I do not think it fitted to wield. 
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Nor, in my judgment, will the position, that a prohibition | 


to bring slaves into a Territory deprives any one of his 
property without due process of law, bear examination. 

It must be remembered that this restriction on the legisl 
tive power is not peculiar to the Constitution of the United 
States; it was borrowed from Magna Charta; was brought to 
America by our ancestors, as part of their inherited liberties, 
and has existed in all the States, usually in the very words of 
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the great charter. It existed in every political community in 
America in 1787, when the ordinance prohibiting slavery north 
and west of the Ohio was passed. 

And if a prohibition of slavery in a Territory in 1820 violated 
this principle of Magna Charta, the ordinance of 1787 alse 
violated it; and what power had, I do not say the Congress 
of the Confederation alone, but the Legislature of Virginia, 
ar the Legislature of any or all the States of the Confederacy, 
to consent to such a violation? The people of the States had 
conferred no such power. I think I may at least say, if the 
Congress did then violate Magna Charta by the ordinance, no 
Rabibeaverod that violation. Besides, if the prohibition upon 
all persons, citizens as well as others, to bring slaves into a 
Territory, and a declaration that if brought they shall be free, 
deprives citizens of their property without due process of law, 
what shall we say of the legislation of — of the slavehold- 
ing States which have enacted the same prdhibition? As early 
as October, 1778, a law was passed in Virginia, that thereafter 
no slave should be imported into that Commonwealth by sea 
or by Jand, and that every slave who should be imported 
should become free. A citizen of Virginia purchased in Mary- 
land a slave who belonged to another citizen of Virginia, and 
removed with the slave to Virginia. The slave sued for her 
freedom, and recovered it; as may be seen in Wilson v. Isabel, 


| (5 Call's R., 425.) See also Hunter v. Hulsher, (1 Leigh, 172;) 


ition | 


his 


risla- 
rited 
it to 
rties, 
1a of 


and a similar law has been recognised as valid in Maryland, 
in Stewart v. Oaks, (5 Har. and John., 107.) [am not aware 
that such laws, though they exist in many States, were ever 
supposed to be in conflict with the principle of Magna Charta 
incorporated into the State Constitutions. It was certainly 
understood by the Convention which framed the Constitution, 
and has been so understood ever since, that, under the power 
to regulate commerce, Congress could prohibit the importation 
of slaves; and the exercise of the power was restrained till 
1808. A citizen of the United States owns slaves in Cuba, 
and brings them to the United States, where they are set free 
by the legislation of Congress. Does this legislation deprive 
him of his property without due process of law? If so, what 
becomes of the laws prohibiting the slave trade? If not, how 
can 4 similar regulation respecting a Territory violate the fifth 
amendment of the Constitution? 

Some reliance was placed by the defendant’s counsel upon 
the fact that the prohibition of slavery in this territory was in 
the words, ‘that slavery, &c., shall be and is hereby forever 
prohibited.’’ But the insertion of the word forever can have 
no legal effect. Every enactment not expressly limited in its 
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duration continues in force until repealed or abrogated } 
some competent power, and the use of the word “foreyep” 
can give to the law no more durable operation. The argy. 
ment is, that Congress cannot so legislate as to bind the future 
States formed out of the territory, and that in this instance } 
has attempted to do so. Of the political reasons which mg 
have induced the Congress to use these words, and which 
caused them to expect that subsequent Legislatures woylg 
conform their action to the then general opinion of the coup. 
try that it ought to be permanent, this court can take no 
cognizance. 

Lowever fit such considerations are to control the action of 
Congress, and however reluctant a statesman may be to dig. 
turb what has been settled, every law made by Congress may 
be repealed, and, saving private rights, and public rights gained 
by States, its repeal is subject to the absolute will of the same 
power which ena@ted it. If Congress had enacted that the 
crime of murder, committed in this Indian Territory, north of 
thirty-six degrees thirty minutes, by or on any white man 
should forever be punishable with death, it would seem to me 
an insutticient objection to an indictment, found while it was 
a Territory, that at some future day States might exist there, 
and so the law was invalid, because, by its terms, it was to 
continue in force forever. Such an objection rests upon a 
misapprehension of the province and power of courts respect- 
ng the constitutionality of laws enacted by the Legislature. 

f the Constitution prescribe one rule, and the law another 
and different rule, it is the duty of courts to declare that 
the Constitution, and not the law, governs the case before 
them for judgment. If the law include no case save those for 
which the: Constitution has furnished a different rule, or no 
case which the Legislature has the power to govern, then the 
law can have no operation. If it includes cases which the 
Legislature has power to govern, and concerning which the 
Constitution does not prescribe a different rule, the law gov- 
erns those cases, though it may, in its terms, attempt to in- 
clude others, on which it cannot operate. In other words, 
this court cannot declare void an act of Congress which con- 
stitutionally embraces some cases, though other cases, within 
its terms, are beyond the control of Congress, or beyond the 
reach of that particular law. If, therefore, Congress had 
power to make a law excluding slavery from this territory 
while under the exclusive power of the United States, the 
use of the word “forever’’ does not invalidate the law, 80 
long as Congress has the exclusive legislative power in the 
territory. 
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But it is further insisted that the treaty of 1803, between 

the United States and France, by which this territory was 
uired, has so restrained the constitutional powers of Con- 

ss, that it cannot, by law, prohibit the introduction of 
slavery into that part of this territory north and west of Mis- 
gouri, and north of thirty-six degrees thirty minutes north 
latitude. 

By a treaty with a foreign nation, the United States may 
rightfully stipulate that the Congress will or will not exercise 
its legislative power in some particular manner, on some par- 
ticular subject. Such promises, when made, should be volun- 
tarily kept, with the most scrupulous good faith. But that a 
treaty with a foreign nation can deprive the Congress of any 

rt of the legislative power conferred by the people, so that 
itno longer cun legislate as it was empowered by the Consti- 
tution to do, I more than doubt. 

The powers of the Government do and must remain unim- 
paired. ‘Ihe responsibility of the Goverument to a foreign 
uation, for the exercise of those powers, is quite another mat- 
ter. That responsibility is to be met, and justified to the for- 
eign nation, according to the requirements of the rules of 

ublic law; but never upon the assumption that the United 
bates had parted with or restricted any power of acting ac 
cording to its own free will, governed solely by its own appre 
ciation of its duty. 

The second section of the fourth article is, “‘ This Constitu- 
tion, and the laws of the United States which shall be made in 
pursuance thereof, and all treaties made or which shall be 
made under the authority of the United States, shall be the 
supreme law of the land.’’ This has made treaties part of our 
municipal law; but it has not assigned to them any particular 
degree of authority, nor declared that laws so enacted shall be 
irrepealable. No supremacy is assigned to treaties over acts 
of Congress. That they are not perpetual, and must be in 
some way repealable, all will agree. 

If the President and the Senate alone possess the power to 
repeal or modify a law found in a treaty, inasmuch as they 
ean change or abrogate one treaty only by making another in- 
consistent with the first, the Government. of the United States 
could not act at all, to that effeet, without the consent of some 
foreign Government. I do not consider, [am not aware it has 
ever been considered, that the Constitution has placed our 
country in this helpless condition. The action of Congress in 
repealing the treaties with France by the act of July 7th, 1798, 
‘ Stat. at Large, 578,) was in conformity with these views. 
n the case of ‘Taylor ct al. ». Morton, (2 Curtis’s Cir. Ct. R., 
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454,) I had occasion to consider this subject, and I adhere tp 
the views there expressed. 

If, therefore, it were admitted that the treaty between the 
United States and France did contain an express stipulation 
that the United States would not exclude slavery from 4 
much of the ceded territory as is now in question, this cour 
could not declare that an act of Congress excluding it wag 
void by force of the treaty. Whether or no a case existed 
sufficient to justify a refusal to execute such a stipulation 
would not be'a judicial, but a political and legislative question 
wholly beyond the authority of this court to try and determine. 
It would belong to diplomacy and legislation, and not to the 
administration of existing laws. Such a stipulation in a treaty, 
to legislate or not to legislate in a particular way, tas been re. 
peatedly held in this court to address itself to tne political op 
the legislative power, by whose action thereon this court jg 
bound. (Foster v. Tivélooui 2 Peters, 314; Garcia v. Lee, 19 
Peters, 519.) 

But, in my judgment, this treaty contains no stipulation in 
any manner affecting the action of the United States respectin 
the territory in question. Before examining the language 0 
the treaty, it is material to bear in mind that the part of the 
ceded territory lying north of thirty-six degrees thirty minutes, 
and west and north of the present State of Missouri, was then 
a wilderness, uninhabited save by savages, whose possessory 
title had not then been extinguished. 

It is impossible for me to conceive on what ground France 
could have advanced a claim, or could have desired to advance 
a claim, to restrain the United States from making any rules 
and regulations respecting this territory, which the United 
States might think fit to make; and still less can I conceive 
of any reason which would have induced the United States to 
yield to such a claim. It was to be expected that France 
would desire to make the change of sovereignty and jurisdic. 
tion as little burdensome as possible to the then inhabitants 
of Louisiana, and might well exhibit even an anxious solic. 
tude to protect their property and persons, and secure to them 
and their posterity their religious and political rights; and the 
Urited States, as a just Government, might readily accede to 
all proper stipulations respecting those who were about to 
have their allegiance transferred. But what interest France 
could have in uninhabited territory, which, in the language of 
the treaty, was to be transferred “forever, and in full sover 
eignty,” to the United States, or how the United States could 
consent to allow a foreign nation to interfere in its purely 
internal affairs, in which that foreign nation had no concert 
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whatever, is difficult for me to conjecture. In my judgment, 
this treaty contains nothing of the kind. 

The third article is ——- to have a bearing on the ques- 
tion. It is as follows: ‘The inhabitants of the ceded territo 
shall be incorporated in the Union of the United States, an 
admitted as soon as possible, according to the principles of the 
Federal Constitution, to the enjoyment of all the rights, advan- 
tages, and immunities, of citizens of the United States; and in 
the mean time they shall be maintained and protected in the 
enjoyment of their liberty, property, and the religion they pro- 
fess.” 

There are two views of this article, each of which, I think, 
decisively shows that it was not intended to restrain the Con- 

ss from excluding slavery from that part of the ceded terri- 
tory then uninhabited. The first is, that, manifestly, its sole 
object was to protect individual rights of the then inhabitants 
of the territory. They are to be ‘maintained and protected 
in the free enjoyment of their liberty, property, and the re- 
ligion they profess.”’ But this article does not secure to them 
the right to go upon the public domain ceded by the treaty, 
either with or without their slaves. The right or power of 
doing this did not exist before or at the time the treaty was 
made. The French and Spanish Governments while they 
held the country, as well as the United States when they ac- 
quired it, always exercised the undoubted right of excluding 
inhabitants from the Indian country, and of determining when 
and on what conditions it should be opened to settlers. And 
astipulation, that the then inhabitants of Louisiana should be 
protected in their property, can have no reference to their use 
of that property, where they had no right, under the treaty, to 
go with it, save at the will of the United States. If one who 
was an inhabitant of Louisiana at the time of the treaty had 
afterwards taken property then owned by him, consisting of 
fire-arms, ammunition, and spirits, and had gone into the In- 
dian country north of thirty-six degrees thirty minutes, to sell 
them to the Indians, all must agree the third article of the 
treaty would not have protected him from indictment under 
the act of Congress of March 80, 1802, (2 Stat. at Large, 139,) 
adopted and extended to this territory by the act of March 26, 
1804, (2 Stat. at Large, 283.) 

Besides, whatever rights were secured were individual rights. 
If Congress should pass any law which violated such rights of 
any individual, and those rights were of such a character as 
not to be within the lawful control of Congress under the 
Constitution, that individual could complain, and the act of 
Congress, as to such rights of his, would be inoperative; but it 
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would be valid and operative as to all other persons, whoge jp, 
dividual rights did not come under the protection of the treat 

And inasmuch as it does not appear that any inhabitant o 
Louisiana, whose rights were secured by treaty, had beep in. 
jured, it would be wholly inadmissible for this court to assume 
first, that one or more such cases may have existed; and, ger. 
ond, that if any did exist, the entire law was void—not only ag 
to those cases, if any, in which it could not rightfully operate 
but as to all others, wholly unconnected with the treaty, in 
which such law could rightfully operate. 

But it is quite unnecessary, in my opinion, to pursue this 
inquiry further, because it clearly appears from the langu 
of the article, and it has been decided by this court, that th 
stipulation was temporary, and ceased to Loe any eftect when 
the then inhabitants of the Territory of Louisiana, in whoge 
behalf the stipulation was made, were incorporated into the 
Union. 

In the cases of New Orleans v. De Armas et al., (9 Peters, 
223,) the question was, whether a title to property, which ex. 
isted at the date of the treaty, continued to be protected by 
the treaty after the State of Louisiana was admitted to the 
Union. The third article of the treaty was relied on. Mr, 
Chief Justice Marshall said: ‘This article obviously contem. 
plates two objects. One, that Louisiana shall be admitted into 
the Union as soon as possible, on an equal footing with the 
other States; and the other, that, till such admission, the in. 
habitants of the ceded territory shall be protected in the free 
enjoyment of their liberty, property, and religion. Had any 
one of these rights been violated while these stipulations con. 
tinued in force, the individual supposing himself to be injured 


might have brought his case into this court, under the twenty. | 


fifth section of the judicial act. But this stipulation ceased to 
operate when Louisiana became a member of the Union, and 
its inhabitants were ‘‘admitted to the enjoyment of all the 
rights, advantages, and immunities, of citizens of the United 
States.”’ 

The cases of Chouteau v. Marguerita, (12 Peters, 507,) and 
Permoli v. New Orleans, (8 How., 589,) are in conformity with 
this view of the treaty. 

To convert this temporary stipulation of the treaty, in be- 
half of French subjects who then inhabited a small portion of 
Louisiana, into a permanent restriction upon the power of 
Congress to regulate territory then uninhabited, and to assert 


that it not only restrains Congress from affecting the rights of | 


property of the then inhabitants, but enabled them and all 


other citizens of the United States to go into any part of the 
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ein. | ceded territory with their slaves, and hold them there, is a con- 
saty, struction of this treaty so opposed to its natural meaning, and 
tof | so tar beyond its subject-matter: and the evident design of the 
) in. parties, that I eannot assent to it. In my opinion, this treaty 
ime, ) has no bearing on the present question. 
Bec. For these reasons, lam of opinion that so much of the sev- 
ly a | eral acts of Congress as prohibited slavery and involuntary ser- 
rate, | yitude within that part of the Territory of Wisconsin lying 
y, in | north of thirty-six degrees thirty minutes north latitude, and 
west of the river Mississippi, were constitutional and valid 
this | laws. 
u I have expressed my opinion, and the reasons therefor, at 
the far greater length than I could have wished, upon the differ- 
vhen | ent questions on which I have found it necessary to pass, to 
hose | arrive at a judgment on the case at bar. These questions are 
the | pumerous, and the grave importance of some of them required 
me to exhibit fully the grounds of my opinion. I have touch- 
ter, | ed no question which, in the view I have taken, it was not ab- 
1 ex. | golutely necessary for me to pass upon, to ascertain whether 
d by the judgment of the Cireuit Court should stand or be reversed. 
» the | [have avoided no question on which the validity of that judg- 
Mr. | ment depends. To have done either more or less, would have 
tem- | been inconsistent with my views of my duty. 
Into In my opinion, the judgment of the Circuit Court should be 
1 the | wyersed, and the cause remanded for a new trial. 
e in. 
: free 
any 
con. 
ured 
enty- 
ed to 
, and 
| the | 
nited | 


) and 
with 


n be- 
on of 
or of | 
ssert 
its of 
d all 
f the 











1964 CIVIL RIGHTS—1959 


Texas v. WHITE ET AL. 
(7 Wallace 700 (1868)) 


1. The word State describes sometimes a people or community of individy. 
als united more or less closely in political relations, inhabiting tempo. 
rarily or permanently the same country; often it denotes only the 
country, or territorial region, inhabited by such ® community; no} 
unfrequently it is applied to the government under which the people 
live; at other times it represents the combined idea of people, territory, 
and government. 

2. In the Constitution the term State most frequently expresses the com. 
bined idea just noticed, of people, territory, and government. A State, 
in the ordinary sense of the Constitution, is a political community of 
free citizens, occupying a territory of defined boundaries, and organ. 
ized under a government sanctioned and limited by a written consti. 
tution, and established by the consent of the governed. 

8. But the term is also used to express the idea of a people or political com. 
munity, as distinguished from the government. In this sense it is used 
in the clause which provides that the United States shall guarantee to 
every State in the Union a republican form of government, and shull 
protect each of them against invasion. 

4. The Union of the States never was a purely artificial and arbitrary rely 
tion. It began among the Colonies, and grew out of common origin, 
mutual sympathies, kindred principles, similar interests, and geo. 
grupbical relations. It was confirmed and strengthened by the neces. 
sities of war, and received definite form, and character, and sanction, 
from the Articles of Confederation. By these the Union was solemnly 
declared to ‘‘be perpetual.’’ And, when these Articles were found to 
be inadequate to the exigencies of the country, the Constitution was or. 
dained ‘‘ to form a more perfect Union.” 

5. But the perpetuity and indissolubility of the Union by no means implies 
the loss of distinct and individual existence, or of the right of self- 
government by the States. On the contrary, it may be not unreason- 
ably said, that the preservation of the States, and the maintenance of 
their governments, are as much within the design and care of the (on- 
stitution, as the preservation of the Union and the maintenance of tho 
National government. The Constitution, in all its provisions, looks to 
an indestructible Union, composed of indestructible States. 

6. When Texas became one of the United States, she entered into an indis- 
soluble relation. The union between Texas and the other States was 
as complete, as perpetual, and as indissoluble as the union between the 
original States. There was no place for reconsideration or revocation, 
except through revclution or through consent of the States. 

7. Considered as transactions under the Constitution, the ordinance of se 
cession, adopted by the convention, and ratified by a majority of the 
citizens of Texas, and all the acts of her legislature intended to give 
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effect to that ordinance, were absolutely null. They were utterly with- 
out operation in law. The Stute did not cease to be a State, nor her 
citizens to be citizens of the Union. 

g, But in order to the exercise, by a State, of the right to sue in this court, 


vidu. there néeds to be a State government, competent to represent the State 
Mpo. in its relations with the National government, so far at least as the in- 
y the stitution and prosecution of a suit is concerned. 
; not | g, While Texas was controlled by a government hostile to the United 
Cople States, and in affiliation with a hostile confederation, waging war upon 
tory, the United States, no suit, instituted in her name, could be maintained 
in this court. It was necessary that the government and the people 
com. of the State should be restored to peaceful relations to the United 
tate, States, under the Constitution, before such a suit could be prosecuted. 
ty of | 49, Authority to suppress rebellion is found in the power to suppress insur- 
‘gan- rection and carry on war; and authority to provide for the restoration 
sti. of State governments, under the Constitution, when subverted and 
overthrown, is derived from the obligation of the United States to 
com. guarantee to every State in the Union a republican form of govern- 
used ment. The latter, indeed, in the case of a rebellion which involves 
ee to the government of a State, and, for the time, excludes the National 
shall | authority from its limits, seems to be a necessary complement to the 
other. 
Tel | 4], When slavery was abolished, the new freemen necessarily became part 
igin, of the people; and the people still constituted the State: for States, 
$e0- like individuals, retain their identity, though changed, to some extent, 
Cces- in their constituent clements. And it was the State, thus constituted, 
tion, which wus now entitled to the benefit of the constitutional guaranty. 
nnly | 12. Inthe exercise of the power conferred by the guaranty clause, as in the 
id to exercise of every other constitutional power, a discretion in the choice 
IS OF of means is necessarily allowed. It is essential only that the means 
must be necessary and proper for carrying into execution the power 
plies conferred, through the restoration of the State to its constitutional rela- 
self. tions, under a republican form of government, and that no acts be done, 
Ason- 


and no authority exerted, which is cither prohibited or unsanctioned by 
ce of the Constitution. 


Cone | 18, So long us the war continued, it cannot be denied that the President 
f the might institute temporary government within insurgent districts, oecu- 
ks to pied by the National forces, or take provisional measures, in any State, 
| for the restoration of State government faithful to the Union, employ- 
at ing, however, in such efforts, only such means and agents as were 
ere authorized by constitutional laws. But, the power to carry into effect 
nts | the clause of guaranty is primarily a legislative power, and resides in 
my Congress, though necessarily limited to cases where the rightful gov- 
ernment is subverted by revolutionary violence, or in imminent danger 
fe | of being overthrown by an opposing government, set up by force within 
- the State. 
give 


I. The several executives of Texas, partially, at least, reorganized under 
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the authority of the President and of Congress, having sanctioned this 
suit, the necessary conclusion is, that it was instituted and is prosecute 
by competent authority. 

15. Public property of a State, alienated during rebellion by an usurpin 
State government for the purpose of carrying on war against the United 
States, may be reclaimed by a restored State government, organized ip 
allegiance to the Union, for the benefit of the State. 

16. Exact definitions, within which the acts of a State government, organ, 
ized in hostility to the Constitution and government of the Unita 
States, must be treated as valid or invalid, need not be attempted. J, 
may be said, however, that acts necessary to peace and good orde 
among citizens, such, for example, as acts sanctioning and protecting 
marriage and the domestic relations, governing the course of descents, 
regulating the conveyance and transfer of property, real and personal, 
and providing remedies for injuries to person and estate, and other 
similar acts, which would be valid if emanating from a lawful govern. 
ment, must be regarded in gencral as valid when proceeding from qn 
actual, though unlawful government; and that acts in furtherance or 
support of rebellion against the United States, or intended to defeat 
the just rights of citizens, and other acts of like nature, must, in gen. 
eral, be regarded as invalid and void. 

17. Purchasers of United States bonds issued payable to the State of Texas 
or bearer, alienated during rebellion by the insurgent government, and 
acquired after the date at which the bonds became redeemable, are 
affected with notice of defect of title in the seller 


On original bill. 


The Constitution ordains that the judicial power of the 
United States shall extend to certain cases, and among them 
“to controversies between a State and citizens of another State; 
. . . and between a State, or the citizens thereof, and foreign 
States, citizens or subjects.” It ordains further, that in 
cases in which “a State” shall be a party, the Supreme 
Court shall have original jurisdiction. 

With these provisions in force as fundamental law, Texas, 
entitling herself “the State of Texas, one of the United 
States of America,” filed, on the 15th of February, 1867, an 
original bill against different persons; White and Chiles, 
one Hardenberg, a certain firm, Birch, Murray & Co., and 
sume others,* citizens of New York and other States; pray- 


* These were Stewart, Shaw, &c., who made no resistance by counsel at 
the argument. 
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ing an injunction against their asking or receiving payment 
fom the United States of certain bonds of the Federal gov- 
enment, known as Texan indemnity bonds; and that the 
ponds might be delivered up to the complainant, and for 
other and further relief. 


The case was this: 

In 1851 the United States issued its bonds—five thousand 
bonds for $1000 each, and numbered successively from No.1 
) No. 5000, and thus making the sum of $5,000,000—to the 
state of Texas, in arrangement of certain boundary claims 
made by that State. The bonds, which were dated January 
jst, 1851, were coupon bonds, payable, by their terms, to 
the State of Texas or bearer, with interest at 5 per cent. 
semi-annually, and ‘ vedeemable after the 31st day of Decem- 
ber, 1864." Each bond contained a statement on its face 
that the debt was authorized by act of Congress, and was 
“ransferable on delivery,’ and to each were attached six- 
nonth coupons, extending to December 31, 1864.* 

In pursuance of an act of the legislature of Texas, the 
entroller of public accounts of the State was authorized to 
go to Washington, and to receive there the bonds; the 
tatute making it his duty to deposit them, when received, 
inthe treasury of the State of Texas, to be disposed of “as 
nay be provided by law ;” and enacting further, that no bond, 
wsned as aforesaid and payable to bearer, should be “ avail- 
able in the hands of any holder until the same shall have 
heen indorsed, an the city of A ustin, by the governor of the Nilate 
of Texas,” 

Most of the bonds were indorsed and sold according to 
lw, and paid on presentation by the United States prior to 
1860. A part of them, however,—appropriated by act of 
kgislature as a school fund—were still in the treasury of 
Texas, in January, 1861, when the late Southern rebellion 
broke out. 

The part which Texas took in that event, and the position 








* For a particular account of these bonds, see Puschal’s Annotated Digest, 
Arts. 442-450. 
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in which the close of it left her, are necessary to be he 
adverted to. 

At the time of that outbreak, Texas was confessedly ong 
of the United States of America, having a State constitutioy 
in accordance with that of the U tied States, and represented 
by senators and representatives in the Congress at W ashing. 
ton. In January, 1861, a call for a convention of the people 
of the State was issued, signed by sixty-one individuals 
The call was without eeithnvity and revolutionary. Under 
it delegates were elected from some sections of the State, 
whilst in others no vote was taken. These delegates assen, 
bled in-State convention, and on the Ist of February, 186] 
the convention adopted an ordinance “to dissolve the anita 
between the State of Texas and the other States, united under the 
compact styled, ‘ the Constitution of the United States of America?” 
The ordinance contained & provision requiring it to be sub. 
mitted to the people of Texas, for ratification or rejection 
by the qualified voters thereof, on the 23d of February 
1861. The legislature of the State, convened in extra on 
sion, on the 22d of January, 1861, passed an act ratifying 
the i of the delegates, chosen in the irregular map. 
ner above mentioned, to as convention. The ordinance 
of secession submitted to the people was adopted by a vote 
of 34,794 against 11,235. The convention, which had ad. 
journed immediately on passing the ordinance, reassem- 
bled. On the 4th of March, 1861, it declared that the 
ordinance of secession had been ratitied by the people, and 
that Texas hadaAvithdrawn from the union of the States 
under the Federal Constitution. It also passed a resolution 
requiring the officers of the State government to take an 
oath to support the provisional government of the Con. 
federate States, and providing, that if “any officer refused 
to take such oath, in the manner and within the time pre. 
scribed, his office should be deemed vacant, and the same 
filled as though he were dead.” On the 16th of March, the 
convention passed an ordinance, declaring, that whereas the 
governor aud the secretary of state had refused or omitted 
to take the oath prescribed, their offices were vacant; that 
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ihe lieutenant-governor should exercise the authority and 
erform the duties appertaining to the office of governor, 
yd that the deposed officers should deliver to their suc- 


= | eggors in Office the great seal of the State, and all papers, 
lon / archives, and property in their possession belonging or ap- 
- pertaining to the State. The convention further assumed 
"S | 4) exercise and administer the political power and authority 
. of the State. . . 
‘| Thus was established the rebel government of Texas. 

fe | The senators and representatives of the State in Congress 
ms now withdrew from that body at Washington. Delegates 
ts were sent to the Congress of the so-called Confedezate 
™ States at Montgomery, Alabama, and electors for a presi- 
e dent and vice-president of these States appointed. War 
i | having become necessary to complete the purposed destruc- 
"| tion by the South of the Federal government, Texas joined 
me | the other Southern States, and made war upon the United 
" States, Whose authority was now recognized in no manner 
wh within her borders. The oath of allegiance of all persons 
os: ‘exercising public functions was to both the State of Texas, 
“es aud to the Contederate States of America; and no officer 
me. of any kind representing the United States was within the 
vat |imits of the State except military officers, who had been 
ad: nade prisoners. Such Was and had been for several months 
ies ' the condition of things in the beginning ot 1862. 

the On the lith of January, of that year, the legislature of 
sail he usurping government ot Texas passed an act—* to pro- 
ates ridearms und AMT and for the manufacture of arms and 
thee irdnance for the nulitary defence $ of the Slate.’ And by it 
a meated a “military board,” to carry out the purpose indi- 


m ated in the title. Under the authority of this act, military 
oe fo : a 
lores Were organized. 


used . , 
ore On the same day the legislature passed a further act, enti- 
ai ted An act to provide funds for military purposes,” and therein 
ame |) Pe Ae Je 
re litected the board, which it had previously organized, “to 
the | lispase of any bonds and COUPONS which may be in the tre asury on 


tod | MMeromal, und use such funds or their proeceds for the defence 
} af \ Sh ae eas : , — ’ ' ‘Se 
that |” he State =” and passed an additional act repealing the act 
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which made an indorsement of the bonds by the governor of Tex 
necessary to make them available in the hands of the holder, 

Under these acts, the military board, on the 12th Jang. 
ary, 1865, a date at which the success of the Federal arn, 
seemed probable, agreed to sell to White & Chiles one hyp. 
dred and thirty-five of these bonds, then in the treasury of 
Texas, and seventy-six others deposited with certain banker 
in England, in payment for which White & Chiles were tp 
deliver to the board a large quantity of cotton cards and 
medicines. The former bonds were delivered to White 4 
Chiles on the 15th March following, none of them being in 
dorsed by any governor of Texas. 

It appeared that in February, 1862, after the rebellion had 
broken out, it was made known to the Secretary of the 
Treasury of the United States, in writing, by the Hon. G, 
W. Paschal, of Texas, who had remained constant to the 
Union, that an effort would be made by the rebel authorities 
of Texas to use the bonds remaining in the treasury in aid 
of the rebellion; and that they could be identified, because 
all that had been circulated betore the war were indorsed by 
different governors of Texas. The Secretary of the Treasury 
acted on this information, and refused in general to pay bonds 
that had not been indorsed. On the 4th of October, 1865, 
Mr. Paschal, as agent of the State of Texas, caused to ap- 
pear in the money report and editorial of the New York 
Herald, a notice of the transaction between the rebel govern- 
ment of Texas and White & Chiles, and a statement that 
the treasury of the United States would not pay the bonds 
transferred to them by such usurping government. On the 
10th October, 1865, the provisional governor of the State 
published in the New York Tribune, a * Caution to the Pub: 
lic,’ tn which he recited that the rebel government of Texas 
had, under a pretended contract, transferred to White & 
Chiles “one hundred and thirty-tive United States Texan 
indemnity bonds, issued Jannary 1, 1851, payable in four 
teen vears, of the denomination of $1000 each, and coupons 
attached thereto to the amount of $1287.50, amounting in the 
aggregate, bonds and coupons, to the sum of $156,287.50." 
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fis caution did not specify, however, any particular bonds 
by number. The caution went on to say that the transfer 
yas @ conspiracy between the rebel governor and White & 
Chiles to rob the State treasury, that White & Chiles had 
never paid the State one farthing, that they had fled the 
State, and that these facts had been made known to the 
Seeretary of the Treasury of the United States. And ‘‘a pro- 
test was filed with him by Mr. Paschal, agent of the State of 
Texas, against the payment of the said bonds and coupons 
less presented for payment by proper authority.” The 
substance of this notice, it was testified, was published in 
money articles of many of the various newspapers of about 
that date, and that financial men in New York and other 
places spoke to Mr. Paschal, who had caused it to be in- 
erted in the Tribune, about it. It was testified also, that 
after the commencement of the suit, White & Chiles said 
that they had seen it. 

The rebel forces being disbanded on the 25th May, 1865, 
ad the civil officers of the usurping government of Texas 
having fled from the country, the President, on the 17th 
June, 1865, issucd his proclamation appointing are A Og: 
Jamilton, provisional governor of the State; and directing 
the formation by the people of a State government in Texas. 

Under the provisional government thus established, the 


| people proceeded to make a constitution, and reconstruct 


their State government. 

But much question arose as to what was thus done, and the 
State was not acknowledced by the Congress of the United 
Sates as being reconsteneted. On the contrary, Congress 
passed, in March, 1867, three certain acts, known as the Re- 
onstruction Acts. By the first of these, reciting that no 
legal State governments or adequate protection for life or 
property then existed in the rebel States of Texas, and nine 
other States named, and that it was necessary that peace 
ad good order should be enforced in them until loval and 
rpubhean State governments could be legally established, 
Uongress divided the States named into five military districts 
Texas with Louisiana being the fitth), and made it the duty 
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of the President to assign to each an officer of the army, and 
to detail a sufficient military force to enable him to perform 
his duties and enforce authority within his district. The aet 
made it the duty of this officer to protect all persons in their 
rights, to suppress insurrection, disorder, violence, and to 
punish, or cause to be punished, all disturbers of the public 
peace and criminals, either through the local civil tribunals or 
through military commissions, which the act authorized. [t 
provided, further, that when the people of any one of these 
States had formed a constitution in conformity with that of 
the United States, framed in a way which the statute went 
on to specify, and when the State had adopted a certain 
article of amendment named, to the Constitution of the 
United States, and when such article should have become a 
part of the Constitution of the United States, then that the 
States respectively should be declared entitled to represen. 
tation in Congress, and the preceding part of the act become 
inoperative; and that until they were so admitted any civil 
governments which might exist in them should be deemed 
provisional only, and subject to the paramount authority of 
the United States, at any time to abolish, modify, control, 
or supersede them. 

A State convention of 1866 passed an ordinance looking 
to the recovery of these bonds; and by act of October of 
that year, the governor of Texas was authorized to take such 
steps as he might deem best for the interests of the State in 
the matter; either to recover the bonds, or to compromise 
with holders. Under this act the governor appointed an 
agent of the State to look after the matter. 

It was in this state of things, with the State government 
organized in the manner and with the sfatus above men. 
tioned, that this present bill was directed by this agent to be 
filed. 

The bill was filed by Mr. R. T. Merrick and others, so- 
licitors in this court, on behalf of the State, without prece- 
dent written warrant of attorney. But a letter from J. W, 
Throckmorton, elected governor under the constitution of 
1866, ratified their act, and authorized them to prosecute 
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the suit. Mr. Paschal, who now appeared with the other 
counsel, in behalf of the State, had been appointed by Gov- 
enor ITamilton to represent the State, and Mr. Pease, a 
subsequent governor, appointed by General Sheridan, com- 
mander under the reconstruction acts, renewed thiis appoint- 
ment. 

The bill set forth the issue and delivery of the bonds to the 
State, the fact that they were seized by a combination of 
persons in armed hostility to the government of the United 
ek sold by an organization styled the military board, 
to White & Chiles, for the purpose of aiding the overthrow 
of the Federal pa ernment; that White & Chiles had not 
performed what they agreed to do. It then set forth that 
they had transferred such and such numbers, specifying 


' them, to ITardenberg, and sueh and such others to Birch, 


Murray & Co., &c.; that these transfers were not in good 
fiith, but were with express notice on the part of the trans- 
ferees of the manner in which the bonds had been obtained 
by White & Chiles; that the bonds were overdue at the 
time of the transfer; and that they had never been indorsed 
byany governor of Texas. The bill interrogated the de- 
fudants about all these particulars; requiring them to an- 
wer on oath; and, as already mentioned, it prayed an in- 
jnetion against their asking, or receiving payment from 
the United States; that the bonds might be delivered to the 
State of Texas, and for other and further relief. 

As respected White & Chiles, who had now largely parted 
with the bonds, the case rested much upon what precedes, 
ad their own answers. 

The answer of Cuties, declaring that he had none of the 
bonds in his possession, set forth: 

1, That there was no snfficient authority shown to prose- 
cute the suit in the name of Texas. 

2. That Texas by her rebellious courses had so far changed 


) her statvs, as one of the United States, as to be disqualified 
\ from suing in this court. 


So 
3. That whether the government of Texas, during the term 
ln question, was one de jure or de facto, it had authorized the 








1974 CIVIL RIGHTS—1959 


military board to act for it, and that the State was estopped 
from denying its acts. 

4. That no indorsement of the bonds was necessary, they 
having been negotiable paper. 

5. That the articles which White & Chiles had agreed to 
give the State, were destroyed in transitu, by disbanded troops, 
who infested Texas, and that the loss of the articles was up. 
avoidable. 

The answer of WHITE went over some of the same ground 
with that of Chiles. He admitted, however, “ that he was 
informed and believed that in all cases where any of the 
bonds were disposed of by him, it was known to the parties 
purchasing for themselves, or as agents for others, that there 
was some embarrassment in obtaining payment of said bonds at 
the treasury of the United States, arising out of the title of this 
respondent and his co-defendant Chiles.” 

As respected HarpENnBERG, tlie case seemed much thus; 

In the beginning of November, 1866, after the date of the 
notices given through Mr. Paschal, one Hennessey, resid. 
ing in New York, and carrying on an importing and com- 
mission business, then sold to Hardenberg thirty of these 
bonds, originally given to White and Chiles; and which 
thirty, a correspondent of his, long known to hin, in Ten- 
nessee, had sent to him for sale. Hardenberg bought them 
“at the rate of 1.20 for the dollar on their face,” and paid for 
them. Hennessey had “ heard from somebody that there was 
some difficulty about the bonds being paid at the treasury, 
but did not remember whether he heard that before or after 
the sale.” 

Hardenberg also bought others of these bonds near the 
same time, at 1.15 per cent., under circumstances thus testi- 
fied to by Mr. C. T. Lewis, a lawyer of New York: 


“In conversation with Mr. Hardenberg, I had learned that 
he was interested in the Texas indemnity bonds, and meditated 
purchasing sume. I was informed in Wall Street that such 
bonds were offered for sale by Kimball & Co., at a certain price, 
which price I cannot now recoliect. I informed Mr. Hardenberg 
of this fact, and he requested me to secure the bonds for him at 
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that price. I went to C. H. Kimball & Co, and told them to 
end the bonds to Mr. IHardenberg's office and get a check for 
them, Which I understand they did. JI remember expressing to 
Mr. ardenberg the opinion that these bonds, being on their face 
negotiable by delivery, and payable in gold, must, at no distant day, 
le redeemed according to their tenor, and were, therefore, a good pur- 
chase at the price at which they were offered. 
| «My impression is, that before this negotiation I had read a 
paragraph in some New York newspaper, stating that the pay- 
ment of the whole issue of the Texas indemnity bonds was sus- 
pended until the history of a certain portion of the issue, sup- 
posed to have been negotiated for the benefit of the rebel 
service, Should be understood. I am not at all certain whether 
[read this publication before or after the date of the transac- 
tion. Jf the publication was made before this transaction I had 
probably read the article before the purchase was made. My im. 
pression is, that it was a paragraph in a money article, but I 
attributed no great importance to it. I acted in this matter 
imply as the friend of Mr. Hardenberg, and received no com- 
nission for my services. I am a lawyer by profession, and not 
a broker.” 


—_—_— 


Kimball & Co, (the brokers thus above referred to by Mr. 
Lewis), testificd that they had received the bonds thus sold, 
fom a firm which they named, “in perfect good faith, and 

lold them in like good faith, as we would any other lot 
|of bonds received from a reputable house.” It uppeared, 
however, that in sending the bonds to Kimball & Co., for 
ale, the firm had requested that they might not be known 
inthe trausaction. 

Hardenberg’s own account of the matter, as declared by 
| lisauswer, was thus: 


“That he was a merchant in the city of New York; that he 
purchased the bonds held by him in open market in said city; 
hat the parties from whom he purchased the same were respon- 
sible persons, residing and doing business in said city; that he 
| purchased of McKim, Brothers & Co., bankers in good standing 
it Wall Street, one bond at 1.15 per cent., on the 6th of No- 
tember, 1866, when gold was at the rate of $1.47}, and declin- 
ig; that when be purchased the same he made no inquiries of 
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McKim, Brothers & Co., but took the bonds on his own obsey, 
vation of their plain tenor and effect at what he conceived to 
be a good bargain; that afterwards, and before the payment of 
said bonds and coupons by the Sceretary of the Treasury, ang 
at the request of the Comptroller, Hon. R. W. Tayler, he mado 
inquiry of said firm of McKim, Brothers & Co., and they in. 
formed him that said bonds and coupons had been sent to them 
to be sold by the First National Bank of Wilmington, North 
Carolina; that he purchased on the 8th of November, 1866, 
thirty of said bonds, amounting to the sum of $32,475, of J. 8, 
Hennessey, 29 Warren Street, New York City, doing business gg 
a commission merchant, who informed him that, in the way of 
business, they were sent him by Hugh Douglas, of Nashville, 
Tennessce ; that he paid at the rate of 120 cents at a time, to wit, 
the 8th of November, 1866, when gold was selling at 146 and 
declining; that the three other bonds were purchased by him 
on the 8th of November, 1866, of C. H. Kimball & Co., 30 Broad 
Street, brokers in good standing, who informed him, on inguiry 
afterwards, that said bonds were handed them to be sold bya 
banking house in New York of the highest respectability, who 
owned the same, but whose names-were not given, as the said 
firm informed him they could ‘see no reason for divulging pri- 
vate transactions ;’ and that he paid for last-mentioned bonds at 
the rate of 120 cents, on said 8th day of November, 1866, when 
gold was selling at 146 and declining. 

‘“‘ Further answering, he saith that he had no knowledge at the 
time of said purchase, that the bonds were obtained from the 
State of Texas, or were claimed by the said State; that he acted 
on information obtained from the public report of the Secretary 
of the Treasury, showing that a large portion of similar bonds 
had been redeemed, and upon his own judgment of the nature 
of the obligation expressed by the bonds themselves, and upon 
his own faith in the full redemption of said bonds; and he 
averred that he had no knowledge of the contract referred to 
in the bill of complaint, nor of the interest or relation of White 
& Chiles, nor of any connection which they bad with said com- 
plainant, or said bonds, nor of the law of the State of Texas re- 
quiring indorsement.” 


The answer of White mentioned, in regard to Harden- 
berg’s bonds, that they were sold by his (White’s) broker; 
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that he, White, had no knowledge of the name of the real 

urchaser, who, however, paid 115 per cent. for them; 

sthat at the time of the sale, his (White’s) broker informed 

him that the purchaser, or the person acting for the pur- 
| chaser, did not want any introduction to the respondent, and 
required no history of the bonds proposed to be sold; that 
he only desired that they should come to him through the 
| hands of a loyal person, who had never been identified with 
the rebellion.” 

Another matter, important possibly in reference to the re- 
ef asked by the bill, and to the exact decree* made, should, 
perhaps, be mentioned about these bonds of Hardenberg. 
| The answer of Hardenberg stated, that “on the 16th of 
| february, 1867, the Secretary of the Treasury ordered the 
| pyment to the respondent of all said bonds and coupons, 
| and the same were paid on that day.” This was literally true; 

and the books of the treasury showed these bonds as among 

the redeemed bonds; and showed nothing else. As a mat- 
ter of fact, it appeared that the agents of Texas on the one 
hud, urging the government not to pay the bonds, and the 
(holders, on the other, pressing for payment—it being in- 
sisted by these last that the United States had no right to 
withhold the money, and thus deprive the holder of the 
bonds of interest—the Controller of the Treasury, Mr. Tay- 

‘ler, made a report, on the 29th of January, 1867, to the 
| Secretary of the Treasury, in which he mentioned, that it 

wemed to be agreed by the agents of the State, that her 

ase depended on her ability to show a want of good faith 
nthe part of the holders of bonds; and that he had stated 
to the agents, that as considerable delay had already been 
| incurred, he would, unless during the succeeding week they 
tok proper legal steps against the holders, feel it his duty 
0 pay such bonds as were unimpeached in fitle in the 
iolders’ hands. Ile accordingly recommended to the secre- 
ry payment of Hardenberg’s and of some others. The 
| gents, on the same day that the controller made his report, 
i cree aniline lbichdhd alanis 


* See this last, infra, foot of p. 742. 
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and after he had written most of it, informed him that they 
would take legal proceedings on behalf of the State; ang 
were informed in turn that the report would be made oy 
that day, and would embrace Hardenberg’s bonds. Two 
days afterwards a personal action was commenced, in the 
name of the State of Texas, against Mr. McCulloch, the 
then Secretary of the Treasury, for the detention of the 
bonds of Hardenberg and others. This action was dismissed 
February 19th. On the 15th of the same February, the 
present bill was filed. On the 16th of the month, the per. 
sonal suit against the secretary having at the time, as al. 
ready above stated, been withdrawn, and no process under 
the present bill having then, nor until the 27th following, been 
served on Hardenberg, Mr. Tayler, Controller of the Treas. 
ury, and one Cox, the agent of Hardenberg, entered into 
an arrangement, by which it was agreed that this agent 
should deposit with Mr. Tayler government notes known 
as ‘*seven-thirties,” equivalent in value to the bonds and 
coupons held by Hardenberg; to be held by Mr. Tayler “as 
indemnity for Mr. McCulloch, against any personal damage, 
loss, and expense in which he may be involved by reason 
of the payment of the bonds.” The seven-thirties were then 
delivered to Mr. Tayler, and a check in coin for the amount 
of the bonds and interest was delivered to ITardenberg's 
agent. The seven-thirties were subsequently converted into 
the bonds called “ five-twenties,’” and these remained in 
the hands of Mr. Tayler, being registered in his name as 
trustee. The books of the treasury showed nothing in re- 
lation to this trust; nor, as already said, anything more or 
other than that the bonds were paid to Hardenberg or his 
agent. 


Next, as ‘respected the bonds of Brrcn, Murray & Co. It 
seemed in regard to these, that prior to July, 1835, Chiles 
wanting money, applied to this firm, who lent him $5000, 
on a deposit of twelve of the bonds. The whole of the 
twelve were taken to the treasury department. The de 
partment at first declined to pay them, but finally did pay 
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ey four of them (amounting with the coupons to $4900), upon 
nq | the ground urged by the firm, that it had lent the $5000 to 
on | Chiles on the hypothecation of the bonds and coupons with- 
wo | out knowledge of the claim of the State of Texas, and. be- 
he | cause the firm was urged to be, and was apparently, a holder 
he | in good faith, and for value; the other bonds, eight in num- 
the | ber remaining in the treasury, and not paid to the firm, 
seq | because of the alleged claim of the State of Texas, and of 
‘he | the allegation that the same had come into the possession 
er. | of said White and Chiles improperly, and without conside- 
g|. | ration. 

der | The difficulty now was less perhaps about the four bonds, 
een | than about these eight, whose further history was thus pre- 
x9. | sented by the answer of Birch, one of the firm, to the bill. 
nto | He said in this answer, and after mentioning his getting with 


ent | lificulty the payment of the four bonds— 


wh | «That afterwards, and during the year 1866, Chiles called upon 
ind |iim with the printed report of the First Comptroller of the 
“a | Treasury, Hon. R. W. Tayler, from which it appeared that the 
ge, | department would, in all reasonable probability, redeem all said 
son | honds; and requested further advances on said eight remaining 
hen {tonds; and that the firm thereupon advanced said Chiles, upon 
unt |ihesaid eight bonds, from time to time, the sum of $4185.25, 
rg's ‘ilof which was due and unpaid. That he made the said ad- 
into (muces as well upon the representations of said Chiles that he 
1 in | vas the bond fide holder of said bonds and coupons, as upon his 
o gg | "observation and knowledge of their legal tenor and effect ; 


. md of his faith in the redemption thereof ‘by the government 
P ‘ 
if the United States.” 


¢ or 
r his " The answer said further, that— 
“At othe time of the advances first made, the firm had no 
nowledge of the contract referred to in the bill; nor of the 
erest or connection of said White & Chiles with the com- 
hiles jitinant, nor of the law of the State of Texas referred to in the 
000, 


illpassed December 16, 1851; and that the bonds were taken 
the \ngood faith.” 

de | 

| pay ltappeared further, in regard to the whole of these bonds, 
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that, in June, 1865, Chiles, wanting to borrow money of ong 
Barret, and he, Barret, knowing Mr. Hamilton, just they 
appointed provisional governor, but not yet installed inty 
office, nor apparently as yet having the impressions which 
he afterwards by his caution made public, went to him, aup. 
posing him well acquainted with the nature of these bonds 
and sought his opinion as to their value, and as to whether 
they would be paid. Barret’s testimony proceeded : 


“He advised me to accept the proposition of Chiles, and gayg 
it as his opinion that the government would have to pay the 
bonds. I afterwards bad several conversations with him on the 
subject, in all of which he gave the same opinion. Afterwards 
(I can’t remember the exact time), Mr. Chiles applied to Birch, 
Murray & Co. for a loan of money, proposing to give some bonds 
as collateral security; and at his request I went to Birch, Mur. 
ray & Co., and informed them of my conversations with Governor 
Hamilton, and of his opinion as expressed to me. They then 
seemed willing to make a loan on the security offered. In order 
to give them further assurance that I was not mistaken in my 
report of Governor Hamilton’s opinion verbally expressed, [ 
obtained from him a letter [letter produced]. It reads thus: 


New Yor, June 25th, 1865, 
ion. J. R. BARRET. 


DEAR Sik: In reply to your question about Texas indemnity bonds 
issued by the U. S., I can assure you that they are perfectly good, 
and the gov’t will certainly pay them to the holders. 

Yours truly, 
A. J. HAMILTON.” 


The witness ‘“‘ mentioned the conversations had with Gov- 
ernor Hamilton, and also spoke of the letter, and sometimes 
read it to various parties, some of whom were dealing in 
these bonds,” and, as he stated, had “ reason to believe that 
Governor Hamilton’s opinion in regard to the bonds became 
pretty generally known among dealers in such paper.” The 
witness, however, did not kuow Mr. Hardenberg. 


The questions, therefore, were: 
1. A minor preliminary one; the question presented by 
Chiles’s answer, as to whether sufficient authority was shown 
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one | for the prosecution of the suit in the name and in behalf 
hen | of Texas. 

into] 9A great and principal one; a question of jurisdiction, 
ich | yiz,, whether Texas, at the time of the bill filed or now, was 


onds | paper payable “to bearer,” held it discharged of precedent 
Mur. | equities. 

rnor | 4, A question as to the effect of the payments, at the 
then | treasury, of the bonds of Hardenberg and of the four bonds 
rder | of Birch, Murray & Co. 


1 my 


ad, I 


Up | one of the United States of America, and so competent to 
nds, | gle an original bill here. 
ther | 3 Assuming that she was, a question whether the re- 
spective defendants, any, all, or who of them, were proper 
rave | subjects for the injunction prayed, as holding the bonds 
the without sufficient title, and herein—and more particularly 
the as respected Hardenberg, and Birch, Murray & Co.—a ques- 
rds, | tion of negotiable paper, and the extent to which holders, 
ireh, | asserting themselves holders 6on@ fide and for value, of 
| 


The case was argued by Messrs. Paschal and Merrick, in be- 
half of Texas ; and contra, by Mr. Phillips, for White; Mr. Pike, 
us. | for Chiles; Mr. Carlisle, for Hardenberg; and Mr. Moore, for 
: Birch, Murray ¢ Co. 


yon 

ood, | The CHIEF JUSTICE delivered the opinion of the court. 
| This is an original suit in this court, in which the State 

y,9? 


of Texas, claiming certain bonds of the United States as her 
Gov. | Property, asks an injunction to restrain the defendants from 
‘mes | Mcelving payment from the National government, and to 
g in compel the surrender of the bonds to the State. 
that | it appears from the bill, answers, and proofs, that the 
same | United States, by act of September 9, 1850, offered to the 
The State of Texas, in compensation for her claims connected 
with the settlement of her boundary, $10,000,000 in five per 
cent. bonds, each for the sum of $1000; and that this offer 
aby | Was accepted by Texas. One-half of these bonds were re- 
tuned for certain purposes in the National treasury, and the 
other half were delivered to the State. The bonds thus 1e- 


nown 
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livered were dated January 1, 1851, and were all made pay. 
able to the State of Texas, or bearer, and redeemable aftep 
the 31st day of December, 1864. They were received jy 
behalf of the State by the comptroller of public accounts, 
under authority of an act of the legislature, which, besides 
giving that authority, provided that no bond should be avajl. 
able in the hands of any holder until after indorsement by 
the governor of the State. 

After the breaking out of the rebellion, the insurgent legis. 
lature of Texas, on the 11th of January, 1862, repealed the 
act requiring the indorsement of the governor,* and on the 
same day provided for the organization of a military board, 
composed of the governor, comptroller, and treasurer; and 
authorized a majority of that board to provide for the defence 
of the State by means of any bonds in the treasury, upon any 
account, to the extent of $1,000,000.+ The defence contem- 
plated by the act was to be made against the United States 
by war. Under this authority the military board entered 
into an agreement with ‘George W. White and John Chiles, 
two of the defendants, for the sale to them of one hundred 
and thirty-five of these bonds, then in the treasury of the 
State, and seventy-six more, then deposited with Droege & 
Co., in England; in payment for which they engaged to de. 
liver to the board a large quantity of cotton cards and medi- 
cines. This agreement was made on the 12th of January, 
1865. On the 12th of March, 1865, White and Chiles re. 
ceived from the military board one hundred and thirty-five 
of these bonds, none of which were indorsed by any governor 
of Texas. Afterward, in the course of the years 1865 and 
1866, some of the same bonds came into the possession of 
others of the defeadants, by purchase, or as security for ad- 
vances of money. 

Such is a brief outline of the case. It will be necessary 
hereafter to refer more in detail to some particular circun- 
atances of it. 


The first inquiries to which our attention was directed by 


———— ———$_ $e 





* Acts of Texas, 1862, p.. 45. + Texas Laws, 69. 





eouns 
(1), th 
of the 
Texas 
with a 
her or 
giance 
States. 
prosec 
The 
A lett 
puted, 
electec 
and pi 
to the: 
the so] 
cute tl 
Pasch: 
pointe 
of Tex 
( bonds 
renew 
a Stute 
| sons, < 
State, 
| thority 


LL 


The 
is not 
tion of 

| the St: 
of the 
tion he 
politic 
If, t 
| she tin 
States, 
to disn 





rig. 
the 
the 
rd, 
nd 
nce 
wy 
m1 
ites 
red 
les, 
red 
the 
e & 
dle- 
e(li- 
ary, 
re- 
five 
nor 
and 
» of 
ail. 


sary 
‘um- 


CIVIL RIGHTS—1959 1983 


counsel, arose npon the allegations of the answer of Chiles 
(1), that no sufficient authority is shown for the prosecution 
of the suit in the name and on the behalf of the State of 
Texas; and (2) that the State, having severed her relations 
with a majority of the States of the ‘Union, and having by 
her ordinance of secession attempted to throw off her alle- 
giance to the Constitution and government of the United 
States, has so far changed her status as to be disabled from 
prosecuting suits in the National courts. 

The first of these allegations is disproved by the evidence. 
A letter of authority, the authenticity of which is not dis- 
puted, has been onndnuel, in which J. W. Throckmorton, 
elected governor under the constitution adopted in 1866, 
and proceeding under an act of the State legislature relating 
to these bouds, expressly ratifies and confirms the action of 
the solicitors who filed the bill, and empowers them to prose- 
cute this suit; and it is further proved by the affidavit of Mr. 
Paschal, counsel for the complainant, that he was duly ap- 
pointed by Andrew J. Ilamilton, while provisional governor 
of Texas, to represent the State of Texas in reference to the 
bonds in controversy, and that his appointment has been 
renewed by E. M. Pease, the actual governor, If Texas was 
aStute of the Union at the time of these acts, and these per- 
sons, or either of them, were competent to represent the 
State, this proof leaves no doubt upon the question of au- 
thority. 


The other allegation presentsa question of jurisdiction. It 
not to be questioned that this court has original jurisdic- 
tion of suits by States against citizens of other States, or that 
the States entitled to invoke this jurisdiction must be States 
ofthe Union. But, it is equally clear that no such jurisdic- 
tion has been conferred upon this court of suits by any other 
political communities than such States. 

If, therefore, it is true that the State of Texas was not at 
he time of filing this bill, or is not now, one of the United 
States, we have no jurisdiction of this snit, and it is our duty 
to dismiss it. 


— 
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Weare very sensible of the magnitude and importance of 
this question, of the interest it excites, and of the difficulty, 
not to say impossibility, of so disposing of it as to satisfy the 
conflicting judgments of men equally enlightened, equally 
upright, and equally patriotic. But we meet it in the case 
and we must determine it in the exercise of our best judg. 
ment, under the guidance of the Constitution alone. 

Some not unimportant aid, however, in ascertaining the 
true sense of the Constitution, may be derived from eop. 
sidering what is the correct idea of a State, apart from any 
union or confederation with other States. The poverty of 
language often compels the employment of terms in quite 
different significations; and of this hardly any example more 
signal is to be found than in the use of the word we are now 
considering. It would serve no useful purpose to attempt 
an enumeration of all the various senses in which it is used. 
A few only need be noticed. 

It describes sometimes a people or community of individ. 
uals united more or less closely in political relations, inhab. 
iting temporarily or permanently the same country ; often it 
denotes only the country or territorial region, inhabited by 
such acommunity; not unfrequently it is applied to the gov. 
ernment under which the people live; at other times it repre- 
sents the combined idea of people, territory, and government. 

It is not difficult to see that in all these senses the primary 
conception is that of a people or community. The people, 
in whatever territory dwelling, either temporarily or perma- 
nently, and whether organized under a regular government, 
or united by looser and less definite relations, constitute the 
state. 

This is undoubtedly the fundamental idea upon which the 
republican institutions of our own country are established. 
It was stated very clearly by an eminent judge,* in one of 
the earliest cases adjudicated by this court, and we are not 
aware of anything, in any subsequent decision, of a different 
tenor. 





# Mr. Justice Paterson, in Penhallow v. Doane’s Admrs., 3 Dallas, 98. 
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In the Constitution the term state most frequently ex- 


presses the combined idea just noticed, of people, territory, 


aud government. A state, in the ordinary sense of the Con- 
aitution, is a political community of free citizens, occupy- 
ing a territory of defined boundaries, and organized under 
agovernment sanctioned and limited by a written constitu- 
tion, and established by the consent of the governed. It is 
the union of such states, under a common constitution, which 
forms the distinct and greater political unit, which that Con- 
stitution designates as the United States, and makes of the 
people and states which compose it one people and one 
country. 

The use of the word in this sense hardly requires further 
remark. In the clauses which impose prohibitions upon the 
States in respect to the making of treaties, emitting of bills 
of credit, and laying duties of tonnage, and which guarantee 
tothe States representation in the House of Representatives 
and in the Senate, are found some instances of this use in the 
Constitution. Others will occur to every mind. 

But it is also used in its geographical sense, as in the 
causes which require that a representative in Congress shall 
bean inhabitant of the State in which he shall be chosen, 
and that the trial of crimes shall be held within the State 
where committed. 

And there are instances in which the principal sense of 
the word seems to be that primary one to which we have ad- 
verted, of a people or political community, as distinguished 
from u government. 

Iu this latter sense the word seems to be used in the clause 
which provides that the United States shall guarantee tu 
every State in the Union a republican form of government, 
ad shall protect each of them against invasion. 

In this clause a plain distinction is made between a State 
and the government of a State. 

Having thus ascertained the senses in which the word state 
semployed in the Constitution, we will proceed to consider 
the proper application of what has been said. 
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The Republic of Texas was admitted into the Union, ag q 
State, on the 27th of December, 1845. By this act the new 
State, and the people of the new State, were invested with 
all the rights, and became subject to all the responsibilities 
and duties of the original States under the Constitution, 

From the date of admission, until 1861, the State was 
represented in the Congress of the United States by her 
senators and representatives, and her relations as a member 
of the Union remained unimpaired. In that year, acting 
upon the theory that the rights of a State under the Const. 
tution might be renounced, and her obligations thiv wn off at 
pleasure, Texas undertook to sever the bond thus formed, 
and to break up her constitutional relations with the United 
States. 

On the Ist of February,* a convention, called without an. 
thority, but subsequently sanctioned by the legislature regu. 
larly elected, adopted an ordinance to dissolve the union 
between the State of Texas and the other States under the 
Constitution of the United States, whereby Texas was de. 
clared to be ‘‘a separate and sovereign State,” and “her 
people and citizens” to be “‘absolved from all allegiance to 
the United States, or the government thereof.” 

It was ordered by a vote of the conventiont and by an act 
of the legislature,t that this ordinance should be submitted 
to the people, for approval or disapproval, on the 23d of 
February, 1861. 

Withont awaiting, however, the decision thus invoked, 
the convention, on the 4th of February, adopted a resolo- 
tion designating seven delegates to represent the State in 
the convention of seceding States at Montgomery, “in or. 
der,” as the resolution declared, “that the wishes and inter. 
ests of the people of Texas may be consulted in reference to 
the constitution and provisional government that may be 
established by said convention.” 

Before the passage of this resolution the convention had 





* Paschal’s Digest Laws of Texas, 78. ¢ Id. 80. 
¢ Laws of Texas, 1859-61, p. 11. 
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appointed a committee of public safety, and adopted an or- 
dinance giving authority to that committee to take measures 
for obtaining possession of the property of the United States 
in Texas, and for removing the National tro@ps from her 
limits. The members of the committee, and all officers and 
agents appointed or employed by it, were sworn to secrecy 
aid to allegiance to the State.* Commissioners were at once 
appointed, with instructions to repair to the headquarters of 
General Twiggs, then representing the United States in com- 
mand of the department, and to make the demands necessary 
for the accomplishment of the purposes of the committee. 
A military force was organized in support of these demands, 
and an arrangement was effected with the commanding gen- 


eral, by which the United States troops were engaged to 
leave the State, and the forts and all the public property, 
not necessary to the removal of the troops, were surrendered 


to the commissioners. + 


These transactions took place between the 2d and the 
18th of February, and it was under these circumstances that 
the vote upon the ratification or rejection of the ordinance 
of secession was taken on the 23d of February. It was rati- 


fied by a majority of the voters of the State. 


The convention, which had adjourned before the vote was 
taken, reassembled on the 2d of March, and instructed the 
delegates already sent to the Congress of the seceding States, 
to apply for admission into the confederation, and to give 


the adhesion of Texas to its provisional constitution. 


It proceeded, also, to make the changes in the State con- 
fitation which this adhesion made necessary. The words 
“United States,” were stricken out wherever they occurred, 
wd the words ‘‘Confederate States” substituted; and the 
members of the legislature, and all officers of the State, 
were required by the new constitution to take an oath of 
delity to the constitution and laws of the new confederacy. 

Before, indeed, these changes in the constitution had been 





* Puaschal’s Digest, 80. 


t Texas Reports of the Committee (Library of Congress), 45. 


nd 
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completed, the officers of the State had been required to ap- 
pear before the committee and take an oath of allegiance to 
the Confederate States. 

The governor and secretary of state, refusing to comply, 
were summarily ejected from office. 

The members of the legislature, which had also adjourned 
and reassembled on the 18th of March, were more compli- 
ant. They took the oath, and proceeded on the 8th of 
April to provide by law for the choice of electors of presi 
dent and vice-president of the Confederate States. 

The representatives of the State in the Congress of the 
United States were withdrawn, and as soon as the seceded 
States became organized under a constitution, Texas sent 
senators and representatives to the Confederate Congress, 

In all respects, so fur as the object could be accomplished 
by ordinances of the convention, by acts of the legislature, 
and by votes of the citizens, the relations of Texas to the 
Union were broken up, and new relations to a new govern. 
ment were established for them. 

The position thus assumed could only be maintained by 
arms, and Texas accordingly took part, with the other Con. 
federate States, in the war of the rebellion, which these 
events made inevitable. During the whole of that war there 
was no governor, or judge, or any other State officer in 
Texas, who recognized the National authority. Nor was 
any officer of the United ‘States permitted to exercise any 
authority whatever under the National government within 
the limits of the State, except under the immediate protec- 
tion of the National military forces. 

Did Texas, in consequence of these acts, cease to be a 
State? Or, if not, did the State cease to be a member of the 
Union? 


It is needless to discuss, at length, the question whether 
the right of a State to withdraw trom the Union for any 
cause, regarded by herself as sufficient, is consistent with the 
Constitution of the United States. 

The Union of the States never was a purely artificial and 
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arbitrary relation. It began among the Colonies, and grew 
out of common origin, mutual sympathies, kindred prin- 
ciples, similar interests, and geographical relations. It was 
confirmed and strengthened by the necessities of war, and 
received definite form, and character, and sanction from the 
Articles of Confederation. By these the Union was solemnly 
declared to “ be perpetual.” And when these Articles were 
found to be inadequate to the exigencies of the country, the 
Constitution was ordained ‘to form a more perfect Union,” 
It is difficult to convey the idea of indissoluble unity more 
clearly than by these words. What can be indissoluble if a 
perpetual Union, made more perfect, is not? 


But the perpetuity and indissolubility of the Union, by no 
means implies the loss of distinet and individual existence, 
or of the right of self-government by the States. Under the 
Articles of Confederation each State retained its sovereignty, 
freedom, and independence, and every power, jurisdiction, 
ad right not expressly delegated to the United States. 
Under the Constitution, though the powers of the States 
were much restricted, still, all powers not delegated to the 
United States, nor prohibited to the States, are reserved to 
the States respectively, or to the people. And we have 
already had occasion to remark at this term, that “the peo- 
ple of each State compose a State, having its own govern- 
ment, and endowed with all the functions essential to separate 
wid independent existence,” and that “without the States 
in union, there could be no such political body as the Uni- 
ted States.”** Not only, therefore, can there be no loss of 
separate and independent autonomy to the States, through 
their union under the Constitution, but it may be not un- 
reasonably said that the preservation of the States, and the 
maintenance of their governments, are as much within the 
design and care of the Constitution as the preservation of 
the Union and the maintenance of the National government. 
The Constitution, in all its provisions, looks to an indestruc- 
tible Union, composed of indestructible States. 





* County of Lane v. The State of Oregon, supra, p 76. 
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When. therefore, Texas became one of the United States, 
she enter>’ ..*> an indissoluble relation. All the obliga. 
tions of perpetual union, and all the guaranties of republi. 
can government in the Union, attached at once to the State, 
The act which consummated her admission into the Union 
was something more than a compact; it was the incorpora. 
tion of a new member into the political body. And it was 
final. The union between Texas and the other States wag 
as complete, as perpetual, and as indissoluble as the union 
between the original States. There was no place for re. 
consideration, or revocation, except through revolution, or 
through consent of the States. 


Considered therefore as transactious under the Constitu- 
tion, the ordinance of secession, adopted by the convention 
and ratified by a majority of the citizens of Texas, and all 
the acts of her legislature intended to give effect to that 
ordinance, were absolutely null. They were utterly without 
operation in Jaw. The obligations of the State, as a mem- 
ber of the Union, and of every citizen of the State, as a citi- 
zen of the Unicd States, remained perfect and unimpaired, 
It certainly follows that the State did not cease to be a State, 
nor her citizeus to be citizens of the Union. If this were 
otherwise, tue State must have become foreign, and her 
citizens foreigners. The war must have ceased to be a war 
for the suppression of rebellion, aud must have become a war 
for conquest and subjugation. 

Our conclusion therefore is, that Texas continued to bea 
State, and a State of the Union, notwithstanding the trans- 
actions to which we have referred. Aud this conclusion, in 
our judgment, is not in conflict with any act or declaration 
of any department of the National governmeut, but entirely 
in accordance with the whole series of such acts and deelar- 
ations since the first outbreak of the rebellion. 


But in order to the exercise, by a State, of the right to sue 
in this court, there needs to be a State government, compe 
tent to represent the State in its relations with the National 
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government, so fur at least as the institution and prosecu- 
tion of a suit is concerned. 

And it is by no means a logical conclusion, from the prem. 
jses Which we have endeavored to establish, that the gov- 
ernmental relations of Texas to the Union remained unal- 
tered. Obligations often remain unimpaired, while relations 
are greatly changed. The obligations of allegiance to the 
State, and of obedience to her laws, subject to the Constitu- 
tion of the United States, are binding upon all citizens, 
whether faithful or unfaithful to them; but the relations 
which subsist while these obligations are performed, are 
essentially different from those which arise when they are 
disregarded and set at nought. And the same must neces- 
sarily be true of the obligations and relations of States and 
citizens to the Union. Noone has been bold enough to con- 
tend that, while Texas was controlled by a government hos- 
tile to the United States, and in affiliation with a hostile 
confederation, waging war upon the United States, senators 
chosen by her legislature, or representatives elected by her 
citizens, were entitled to seats in Congress; or that any suit, 
instituted in her name, could be entertained in this court. 
All admit that, during this condition of civil war, the rights 
of the State as « member, and of her people as citizens of the 
Union, were suspended. The government and the citizens 
of the State, refusing to recognize their constitutional obli- 
gations, assumed the character of enemies, and incurred the 
consequences of rebellion. 

These new relations imposed new duties upon the United 
States. The first was that of suppressing the rebellion. The 
next was that of re-establishing the broken relations of the 
State with the Union. The first of these duties having been 
performed, the next necessarily engaged the attention of the 
National government. 

The authority for the performance of the first lad been 
found in the power to suppress insurrection and carry on 
war; for the performance of the second, authority was de- 
ved from the obligation of the United States to guarantee 
to every State in the Union a republican form of govern 
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ment. The latter, indeed, in the case of a rebellion which 
involves the government of a State, and for the time excludes 
the National authority from its limits, seems to be a neces. 
sary complement to the former. 

Of this, the case of Texas furnishes a striking illustration, 
When the war closed there was no government in the State 
except that which had been organized for the purpose of 
waging war against the United States. That government 
immediately disappeared. The chief functionaries left the 
State. Many of the subordinate officials followed their ex. 
ample. Legal responsibilities were annulled or greatly im- 
paired. It was inevitable that great confusion should pre. 
vail. If order was maintained, it was where the good sense 
and virtue of the citizens gave support to local acting mag. 
istrates, or supplied more directly the needful restraints. 

A great social change increased the difficulty of the situa. 
tion. Slaves, in the insurgent States, with certain local 
exceptions, had been declared free by the Proclamation of 
Emancipation ; and whatever questions might be made as to 
the effect of that act, under the Constitution, it was clear, 
from the beginning, that its practical operation, in connee. 
tion with legislative acts of like tendency, must be complete 
enfranchisement. Wherever the National forces obtained 
control, the slaves became freemen. Support to the acts of 
Congress and the proclamation of the President, concerning 
slaves, was made a condition of amnesty* by President Lin- 
coln, in December, 1863, and by President Johnson in May, 
1865. And emancipation was confirmed, rather than or. 
dained, in the insurgent States, by the amendment to the Con- 
stitution prohibiting slavery throughout the Union, which 
was proposed by Congress in February, 1865, and ratified, 
before the close of the following autumn, by the requisite 
three-fourths of the States.t 

The new freemen necessarily became part of the people, 
and the people still constituted the State; for States, like 
individuals, retain their identity, though changed to some 


* 13 Stat. at Large, 737. ¢ Ib. 758. ¢ Ib. 774-5. 
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extent in their constituent elements. And it was the State, 


| thus constituted, which was now entitled to the benefit of 


the constitutional guaranty. 

There being then no government in Texas in constitu- 
tional relations with the Union, it became the duty of the 
United States to provide for the restoration of such a gov- 
emment. But the restoration of the government which 
existed before the rebellion, without a new election of offi- 
cers, Was obviously impossible; and before any such election 
could be properly held, it was necessary that the old consti- 
tution should receive such amendments as would conform its 
provisions to the new conditions created by emencipation, 
and afford adequate security to the people of the State. 

In the exercise of the power conferred by the guaranty 
clause, a8 in the exercise of every other constitutional power, 
adiscretion in the choice of means is necessarily allowed. It 
is essential only that the means must be necessary and proper 
for carrying into execution the power conferred, through the 
restoration of the State to its constitutional relations, under 
arepublican form of government, and that no acts be done, 
and no authority exerted, which is either prohibited or un- 
sanctioned by the Constitution. 

It is not important to review, at length, the measures 
which have been taken, under this power, by the executive 
aud legislative departments of the National government. It 
is proper, however, to observe that almost immediately after 
the cessation of organized hostilities, and while the war yet 
smouldered in Texas, the President of the United States is- 
sued his proclamation appointing a provisional governor for 
the State, and providing for the assembling of a convention, 
with a view to the re-establishment of a republican govern- 
ment, under an amended constitution, and to the restoration 
of the State to her proper constitutional relations. A con- 
vention was accordingly assembled, the constitution amended, 
ections held, and a State government, acknowledging its 
obligations to the Union, established. 

Whether the action then taken was, in all respects, war- 
ranted by the Constitution, it is not now necessary to deter- 
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mine. The power exercised by the President was supposed, 


doubtless, to be derived from his constitutional functions, ag | 
commander-in-chief; and, so long as the war continued, it | 


cannot be denied that he might institute temporary govern. 
ment within insurgent districts, occupied by the National 
forces, or take measures, in any State, for the restoration of 
State government faithful to the Union, employing, however, 
in such efforts, only such means and agents as were author. 
ized by constitutional laws. 

But, the power to carry into effect the clause of guaranty 
is primarily a legislative power, and resides in Congress, 
“Under the fourth article of the Constitution, it rests with 


Congress to decide what government is the established one | 


inaState. For, as the United States guarantee to each State 
i. republican government, Congress must necessarily decide 
what government is established in the State, before it can 
determine whether it is republican or not.” 

This is the language of the late Chief Justice, speaking 
for this court, in a case from Rhode Island,* arising from the 
organization of opposing governments in that State. And, 
we think that the principle scnetioned by it may be applied, 
with even more propriety, to the case of a State deprived of 
all rightful government, by revolutionary violence; though 
necessarily limited to cases where the rightful government 
is thus subverted, or in imminent danger of being over- 
thrown by an opposing government, set up by force within 
the State. 

The action of the President must, therefore, be considered 
as provisional, and, in that light, it seems to have been re- 
garded by Congress. It was taken after the term of the 38th 
Congress had expired. The 39th Congress, which assembled 
in December, 1865, followed by the 40th Congress, which 
met in March, 1867, proceeded, after long deliberation, to 
adopt various measures for reorganization and restoration. 
These measures were embodied in proposed amendments to 
the Constitution, and in the acts known as the Reconstrue 





* Luther ». Borden, 7 Howard, 42. 
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tion Acts, which have been so far carried into effect, that a 
majority of the States which were engaged in the rebellion 
have been restored to their constitutional relations, under 
forms of government, adjudged to be republican by Con- 
gress, through the admission of their “Senators and Kepre- 
sentatives into the councils of the Union.” 

Nothing in the case before us requires the court to pro- 
nounce judgment upon the constitutionality of any particular 
provision of these acts. 

But, it is important to observe that these acts themselves 
show that the governments, which had been established and 
had been in actual operation under executive direction, were 
recognized by Congress as provisional, as existing, and as 
capable of continuance. 

By the act of March 2, 1867,* the first of the series, these 
governments were, indeed, pronounced illegal and.were sub- 
jected to military control, and were declared to be provis- 
ional only; and by the supplementary act of July 19, 1867, 
the third of the series, it was further declared that it was the 
true intent and meaning of the act of Mareh 2, that the gov- 
ermments then existing were not legal State governments, 
and if continued, were to be continued subject to the mili- 
tary commanders of the respective districts and to the para- 
mount authority of Congress. We do not inquire here into 
the constitutionality of this legislation so far as it relates to 
military authority, or to the paramount authority of Con- 
gress. It suffices to say, that the terms of the acts necessa- 
rily imply recognition of actually existing governments; and 
thatin point of fact, the governments thus recognized, in 
some important respects, still exist. 

What has thus been said generally describes, with suffi- 
cient accuracy, the situation of Texas. A provisional gov- 
ernor of. the State was appointed by the President in 1865; 
in 1866 a governor was elected by the people under the con- 
stitution of that year; at a subsequent date a governor was 
appointed by the commander of the district. Each of the 


rr 


* 14 Stat. at Large, 428. 


40361 O—59—pt. 3-26 
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three exercised executive functions and actually represented 
the State in the executive department. 

In the case before us each has given his sanction to the 
prosecution of the suit, and we find no difficulty, without 
investigating the legal title of either to the executive office 
in holding that the sanction thus given sufficiently warranted 
the action of the solicitor and counsel in behalf of the State, 
The necessary conclusion is that the suit was instituted and 
is prosecuted by competent authority. 


The question of jurisdiction being thus disposed of, we pro. 
ceed to the consideration of the merits as presented by the 
pleadings and the evidence. 


And the first question to be answered is, whether or not 
the title of the State to the bonds in controversy was divested 
by the coutract of the military board with White and Chiles? 

That the bonds were the property of the State of Texas on 
the 11th of January, 1862, when the act prohibiting aliens. 
tion without the indorsement of the governor, was repealed, 
admits of no question, and is not denied. They came into 
her possession and ownership through public acts of the 
general government and of the State, which gave notice 
to all the world of the transaction consummated by them. 
And, we think it clear that, if a State, by a public act of 
her legislature, imposes restrictions upon the alienation of 
her property, that every person who takes a transfer of such 
property must be held affected by notice of them. Aliens 
tion, in disregard of such restrictions, can convey no title to 
the alienee. 

In this case, however, it is said that the restriction im- 
posed by the act of 1851 was repealed by the act of 1862. 
And this is true if the act of 1862 can be regarded as valid. 
But, was it valid? 

The legislature of Texas, at the time of the repeal, con- 
stituted one of the departments of a State government, 
established in hostility to the Constitution of the United 
States. It cannot be regarded, therefore, in the courts of 
the United States, as a lawful legislature, or its acts as lawful 
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ed | ycts. And, yet, itis an historical fact that the government of 
" Texas, then in full control of the State, was its only actual 
he government; and certainly if Texas had been a separate 
sat | State, and not one of the United States, the new goverpment, 
ce, | having displaced the regular authority, and having estab- 
ed ished itself in the customary seats of power, and in the ex- 
te, | ercise of the ordinary functions of administration, would 

' | have constituted, in the strictest sense of the words, a de 
faclo government, and its acts, during the period of its ex- 
istence as such, would be effectual, and, in almost all re- 
pects, valid. And, to some extent, this is true of the actual 


ind 


0» 
the | overnment of Texas, though unlawful and revolutionary, 
ato the United States. 

It is not necessary to attempt any exact definitions, within 
hich the acts of such a State government must be treated 
valid, or invalid. It may be said, perhaps with sufficient 
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the | tty, real and personal, and providing remedies for injuries 
tice | 0 person and estate, and other similar acts, which would be 
om, | Walid if emanating from a lawful government, must. be re- 
of | garded in general as valid when proceeding from an actual, 
of | tough unlawful government; and that acts in furtherance 
uch | Support of rebellion against the United States, or intended 
ong. | defeat the just rights of citizens, and other acts of like 
eto | mature, must, in general, be regarded as invatid and void. 
What, then, tried by these general tests, was the character 
ofthe contract of the military board with White and Chiles? 
That board, as we have seen, was organized, not for the 
defence of the State against a foreign invasion, or for its 
protection against domestic violence, within the meaning of 
a. | these words as used in the National Constitution, but for the 
rent, | purpose, under the name of defence, of levying war against 
sited | te United States. This purpose was, undoubtedly, unlaw- 
3 of | lil, for the acts which it contemplated are, within the ex 
wful | M88 definition of the Constitution, treasonable. 
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It is true that the military board was subsequently rep. 
ganized. It consisted, thereafter, of the governor and typ 
other members, appointed and removable by. him; and wag 
therefore, entirely subordinate to executive control. Its gep. 
eral object remained without change, but its powers wer 
“extended to the control of all public works and supplies, 
and to the aid of producing within the State, by the impor. 
tation of articles necessary and proper for such aid.” 

And it was insisted in argument on behalf of some of the | archas 
defendants, that the contract with White and Chiles, being Does 
for the purchase of cotton-cards and medicines, was not 4 defenda 
contract in aid of the rebellion, but for obtaining goods ca, 
pable of a use entirely legitimate and innocent, and, there. 
fore, that payment for those goods hy the transfer of any 
property of the State was not uulawful. We cannot adopt 
this view. Without entering, at this time, upon the inquiry 
whether any contract made by such a board can be sustained, 
we are obliged to say that the enlarged powers of the board 
appear to us to have been conferred in furtherance of its 
main purpose, of war against the United States, aiid that the 
contract, under consideration, even if made in the execution 
of these enlarged powers, was still a contract in aid of the 
rebellion, and, therefore, void. And we cannot shut our 
eyes to the evidence which proves that the act of repeal was 
intended to aid rebellion by facilitating '\:> transfer of these 
bonds. It was supposed, doubtless, tua: negotiation of them 
would be less difficult if they bore upon their face no direet 
evidence of having come from the possession of any insur 
gent State government. We can give no effect, therefore, 
to this repealing act. 

It follows that the title of the State was not divested by 
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who claim certain of these bonds by purchase, or as collateral | 
security, that however unlawful may have been the means re 
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they are innocent holders, without notice, and entitled to 


m0 protection as such under the rules which apply to securities 
M8, | which pass by delivery. These rules were fully discussed in 
eM | Murray v. Lardner.* We held in that case that the pur- 
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chaser of coupon bonds, before due, without notice and in 
good fuith, is unaffected by want of title in the seller, and 
that the burden of proof in respect to notice and want of 
good faith, is on the claimant of the bonds as against the 
purchaser. We are entirely satisfied with this doctrine. 

Does the State, then, show affirmatively notice to these 
defendants of want of title to the bonds in White and Chiles? 

It would be difficult to give a negative answer to this 
question if there were no other proof than the legislative 
ats of Texas. But there is other evidence which might 
fiirly be held to be sufficient proof of notice, if the rule to 
which we have adverted could be properly applied to this 
case. 


But these rules have never been applied to matured obli- 
gations. Purchasers of notes or bonds past due take nothing 
but the actual right and title of the vendors.t 

The bonds in question were dated January 1, 1851, and 
were redeemable after the 31st of December, 1864. In strict- 
ness, it is true they were not payable on the day when they 
beame redeemable; but the known usage of the United 
States to pay all bonds as soon as the right of payment ae- 
crues, except where a distinction between redeemability and 
payability is made by law, and shown on the face of the 

| bonds, requires the application of the rule respecting over- 

| due obligations to bonds of the United States which have 
become redeemable, and in respect to which no such dis- 
tinction has been made. 

| Now, all the bonds in coutroversy had become redeemable 
before the date of the contract with White and Chiles; and 

| all bonds of the same issue which have the indorsement of 
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* 2 Wallace, 118. 


t Brown v. Davies, 3 Term, 80; Goodman v. Simond 
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a governor of Texas made before the date of the secessiq, 
ordinance,—and there were no others indorsed by any goy, 
ernor,—had been paid in coin on presentation at the Treasy 
Department; while, on the contrary, applications for * 
payment of bonds, without the required indorsement, | 
of coupons detached from such bonds, made to that depar, 
ment, had been denied. 

As a necessary consequence, the negotiation of these ta 
pecame difficult. They sold much below the rates they 
would have commanded had the title to them been es 
tioned. They were bought in fact, and under the circum. 
stances could only have been bought, upon speculation. The 
purchasers took the risk of a bad title, hoping, doubtleg, 
that through the action of the National government, or of 
the government of Texas, it might be converted into a gool 
one. 

And it is true that the first provisional governor of Texas 
encouraged the expectation that these bonds would be ult. 
mately paid to the holders. But he was not authorized to 
make any engagement in behalf of the State, and in fact 
made none. It is true, also, that the Treasury Department, 
influenced perhaps by these representations, departed to 
some extent from its original rule, and paid bonds held by 
some of the defendants without the required indorsement. 
But it is clear that this change in the action of the = 
ment could not attect the rights of Texas as a State of the 
Union, having a government acknowledging her obligations 
to the National Constitution. 

It is impossible, upon this evidence, to hold the defendants 
protected by absence of notice of the want of title in White 
und Chiles. As these persons acquired no right to payment 
of these bonds as against the State, purchasers could acquire | 
none through them. 








On the whole case, therefore, our conclusion is that the 
State of Texas is entitled to the relief sought by her bill, and 
a decree must be made accordingly.* | 








* See the decree, infra, p. 741. 
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Mr. Justice GRIER, dissenting. 
[regret that Iam compelled to dissent from the opinion 

of the majority of the court on all the points raised and 

decided in this case. 

The first question in order is the jurisdiction of the court 
to entertain this bill in behalf of the State of Texas. 

The original jurisdiction of this court can be invoked only 
by one of the United States. The Territories have no such 
right conferred on them by the Constitution, nor have the 
Indian tribes who are under the protection of the military 
authorities of the government. 

Is Texas one of these United States? Or was she such at 
the time this bill was filed, or since? 

This is to be decided as a political fact, not as a legal fiction. 
This court is bound to know and notice the public history 
of the nation. 

If I regard ti.e truth of history for the last cight years, I 
cannot discover the State of Texas as one of these United 
States. I do not think it necessary to notice any of the very 
astute arguments which have been advanced by the learned 
counsel in this case, to find the definition of «a State, when 
we have the subject treated in a clear and common sense 
manner by Chief Justice Marshall, in the case of LZepburn & 
Dundass v. Ellxey.* As the case is short, I hope to be ex- 
eused for a full report of it, as stated and decided by the 
eourt. He says: 


“The question is, whether the plaintiffs, as residents of the 
District of Columbia, can maintain an action in the Circuit 
Court of the United States tor the District of Virginia. This 
depends on the act of Congress describing the jurisdiction of 
that court. The act gives jurisdiction to the Circuit Courts in 
tases between a citizen of the State in which the suit is brought, 
ad a citizen of another State. To support the jurisdiction in 
this case, it must appear that Columbia is a State. On the part 
of the plaintiff, it has been urged that Columbia is a distinct 
political society, aud is, thereture, a ‘State’ according to the 





* 2 Cranch, 452. 


— 
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definition of writers on general law. This is true; but as the 


act of Congress obviously uses the word ‘State’ in reference to 
that term as used in the Constitution, it becomes necessary to 


ment. The result of that examination is a conviction that the 
members of the American Confederacy only are the States con. 
templated in the Constitution. The House of Representatives 
is to be composed of members chosen by the people of the several 
States, and each State shall have at Icast one representative, 
‘The Senate of the United States shall be composed of two sen. 
ators from each State.’ Each State shall appoint, for the elee. 
tion of the executive, a number of electors equal to its whole 
number of senators and representatives, These clauses show 
chat the word ‘State’ is used in the Constitution as designating 
a member of the Union, and excludes from the term the signi- 
fication attached to it by writers on the law of nations,” 


Now we have here a clear and well-defined test by which 
we may arrive at a conclusion with regard to the questions 
of fact now to be decided. 

Is Texas a State, now represented by members chosen by 
the people of that State and received on the floor of Con. 
gress? Has she two senators to represent her as a State in 
the Senate of the United States? Las her vuice been heard 
in the late election of President? Is she not now held and 
governed as a conquered province by military force? The 
act of Congress of March 2d, 1867, declares Texas to bea 
“‘rebel State,” and provides for its government until a legal 
and republican State government could be legally established, 
it constituted Louisiana and Texas the fifth military district, 
and made it subject, not to the civil authority, but to the 
“military authorities of the United States.” 

It is true that no organized rebellion now exists there, and 
the courts of the United States now exercise jurisdiction 
over the people of that province. But this is no test of the 
State’s being in the Union; Dacotah is no State, and yet the 
courts of the United States administer justice there as they 
do in Texas. The Indian tribes, who are governed by mil- 
itary force, cannot claim to be States of the Union. Wherein 
does the condition of Texas differ from theirs ? 
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Now, by assuming or admitting as a fact the present status 
of Texas as a State not in the Union politically, 1 beg leave 
to protest against any charge of inconsistency as to judicial 
qpinions heretofore expressed as a member of this court, or 
silently assented to. I do not consider myself bound to 
express any opinion judicially as to the constitutional right 
of Texas to exercise the rights and privileges of a State of 
this Union, or the power of Congress to govern her as a 
enquered province, to subject her to military domination, 
aud keep her in pupilage. I can only submit to the fact as 
decided by the political position of the government; and I 
am not disposed to join in any essay to prove Texas to be 
aState of the Union, when Congress have decided that she 
isnot. It is‘a question of fact, I repeat, and of fact only. 
Politically, Texas is not a Stale in this Union. Whether right- 
fully out of it or not is a question not before the court. 

But coneeding now the fact to be as judicially assumed 
by my brethren, the next question is, whether she has a 
right to repudiate her contracts? Before proceeding to 
answer this question, we must notice a fact in this case that 
was forgotten in the argument. IL mean that the United 
States are no party to this suit, and refusing to pay the bonds 
because the money paid would be used to advance the in- 
terests of the rebellion. It is a matter of utter insignificance 
tothe government of the United States to whom she makes 
the payment of these bonds. They are payable to the bearer. 
The government is not bound to inquire into the bond fides 
ofthe holder, nor whether the State of Taxes has parted 
with the bonds wisely or foolishly. And although by the 
Reconstruction Acts she is required to repudiate all debts 
contracted for the purposes of the rebellion, this does not 
mul all acts of the State government during the rebellion, 
# contracts for other purposes, nor authorize the State to 
rpndiate them. 

Now, whether we assume the State of Texas to be judici- 
illyin the Union (though actually out of it) or not, it will 
wot ulter the case. The contest now is between the State 
of Texas and her own citizeus. She seeks to annul a con- 
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tract with the respondents, based on the allegation that there 
was no authority in Texas competent to enter into an agree. 
ment during the rebellion. Having relied upon one fiction, 
namely, that she is a State in the Union, she now relies upon 
a second one, which she wishes this court to adopt, that ghe 
was not a State at all during the five years that she was jp 
rebellion. She now sets up the plea of insanity, and asks 
the court to treat all her acts made during the disease ag 
void. 

We have had some very astute logic to prove that judici. 
ally she was not a State at all, although governed by her own 
legislature and executive as ‘a distinct political body.” 

The ordinance of secession was adopted by the convention 
on the 18th of February, 1861; submitted to a vote of the 
people, and ratified by an overwhelming majority. I admit 
that this was a very ill-advised measure. Still it was the 
sovereign act of a sovereign State, and the verdict on the 
trial of this question, “by battle,’’* as to her right to secede, 
has been against her. But that verdict did not settle any 
question not involved in the case. It did not settle the 
question of her right to plead insanity and set aside all her 
contracts, made during the pending of the trial, with her 
own citizens, for food, clothing, or medicines. The same 
“organized political body,” exercising the sovereign power 
of the State, which required the indorsement of these bonds 
by the governor, also passed the laws authorizing the dis 
posal of them without such indorsement. She cannot, like 
the chameleon, assume the color of the object to which she 
adheres, and ask this court to involve itself in the contra 
dictory positions, that she is a State in the Union and was 
never out of it, aud yet not a State at all for four years, 
during which she acted and claims to be “an organized 
political body,” exercising all the powers and functions of 
an independent sovereign State. Whether a State de facto 
or de jure, she is estopped from denying her identity in dis 
putes with her own citizens. If they have not fulfilled theit 








* Prize Cases, 2 Black, 673. 
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contract, she can have her legal remedy for the breach of it 
in her own courts. 

But the case of Hardenberg differs from that of the other 
defendants. Ile purchased the bonds in open market, bond 


fide, and for a full consideration. Now, it is to be observed 


that these bonds are payable to bearer, and that this court 
jsappealed to as a court of equity. The argument to justify 
adecree in favor of the commonwealth of Texas as against 
[ardenberg, is simply this: these bonds, though payable to 
jearer, are redeemable fourteen years from date. The gov- 
ernment has exercised her privilege of paying the interest 
fora term without redeeming the principal, which gives an 
additional value to the bonds. Zrgo, the bonds are dis- 
honored. Lrgo, the former owner has a right to resume the 
possession of them, and reclaim them from a bond fide owner 
by a decree of a court of equity. 

This is the legal argument, when put in the form of a 
logical sorites, by which Texas invokes our aid to assist her 
in the perpetration of this great wrong. 

A court of chancery is said to be a court of conscience ; 
ad however astute may be the argument introduced to 
defend this decree, I can only say that neither my reason 
wor my conscience can give assent to it. 


Mr. Justice SWAYNE: 

Tconcur with my brother Grier as to the incapacity of the 
State of Texas, in her present condition, to maintain an 
original suit in this court. The question, in my judgment, 
sone in relation to which this court is bound by the action 
of the legislative department of the government. 

Upon the merits of the case, I agree with the majority 
of my brethren. 


Tam authorized to say that my brother MILLER unites 
with me in these views. 
Tue Decree. 


The decree overruled the objection interposed by way of plea, 
inthe answer of defendants to the authority of the solicitors of 





2006 CIVIL RIGHTS—1959 


the complainant to institute this suit, and to the right of Texas, 
as one of the States of the National Union, to bring a bill in 
this court. 

It declared the contract of 12th January, 1865, between the 
Military Board and White and Chiles void, and enjoined White 
and Chiles from asserting any claim under it, and decreed that 
the complainant was entitled to receive the bonds and coupons 
mentioned in the contract, as having been transferred or goh 
to White and Chiles, which, at the several times of service of 
process, in this suit, were in the possession, or under the con. 
trol of the defendants respectively, and any proceeds thereof 
which had come into such possession or control, with notice of 
the equity of the complainant. 

It enjoined White, Chiles, Hardenberg, Birch, Murray, Jr., and 
other defendants, from setting up any claim to any of the bonds 
and coupons attached, described in the first article of said con 
tract, and that the complainant was entitled to restitution of 


the possession or control of the defendants respectively. 

And the court, proceeding to determine for which and how 
many bonds the defendants respectively were accountable to 
make restitution of, or make good the proceeds of, decreed that 
Birch and Murray were so accountable for cight, numbered in 
a way stated in the decree, with coupons attached; and one 
Stewart (a defendant mentioned in the note at page 702), ae 
countable tor four others, of which the rumbers were given, 
with coupons; decreed that Birch and Murray, as also Stewart, 
should deliver to the complainant the bonds for which they were 
thus made accountable, with the coupons, and execute all neces 
sary transfers and instruments, and that payment of those bonds, 
or any of them, by the Secretary of the Treasury, to the com 
plainant, should be an acquittance of Birch and Murray, and of 
Stewart, to that extent, and that for such payment this decree 
should be sufficient warrant to the secretary. 

And, it appearing—the decree went on to say—upon the plead. 
ings and proots, that before the filing of the bill, Birch and 
Murray had received and collected from the United States the 
full amount of four other bonds, numbered, &.. and that Tar 
denberg, before the commencement of the suit, bad deposited 
thirty-four bonds, numbered, &e., in the Treasury Department for 
redemption, of which bonds he claimed to have received payment 
from the Secretary of the Treasury before the service of process 


upon him in this suit, in respect to which payment and the effect 


such of the bonds and coupons and proceeds as had come into 
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thereof the counsel for the said Birch and Murray, and for the 
eid Hardenberg respectively, desired to be heard. it was ordered 
that time for such hearing should be given to the said parties. 
Both the complainant and the defendants had liberty to apply 
fur further directions in respect to the execution of the decree. 


SLAUGHTER-Hovuse Caszs. 
(16 Wallace 36 (1872)) 


fas BuTcHErs’ BENEVOLENT AssoclaTION OF NeW Ontzans v. Tue Crescent Crev 
Live-Stock LANDING AND SLAUGHTER-Hovuse ComPary. 


Pav. EsTeBEN, L. Rucu, J. P. Rovepgs, W. Martie, 8. Finmpere, B. BeavBar, WILLIAM 
Fagan, J. D. Bropericx, N. SeipeL, M. LanXtxs, J. Gitzincrr, J. P. Aycoc, D. 
Verors, THE Live-Stock DEALERS’ AND BUTCHERS’ ASSOCIATION OF New ORLEANS, 
asp CHARLES Cavaroc v. THE StaTE oF Louisiana, ez rel. 8. BELDEN, ATTORNEY- 
GENERAL. 


tus Burcuers’ BENEVOLENT ASSOCIATION OF New ORLEANS v, THE CRESCENT CITY 
Live-STrock LANDING AND SLAUGHTER-HovusE COMPANY 


|. The legislature of Louisiana, on the 8th of March, 1869, passed an act 
granting to a corporation, created by it, the exclusive right, for twenty- 
five years, to have and maintain siaugbter-houses, landings for cattle, 
and yards for inclosing cattle intended for sale or slaughter within 
the parishes of Orleans, Jefferson, and St. Bernard, in that State (a 
territory which, it was said,—see infra, p. 85,—contained 1164 square 
miles, including the city of New Orleans, and « population of between 
two and three hundred thousand people), and prohibiting all other per- 
sons from building, keeping, or having sluughter-houses, landings for 
cattle, and yards for cattle intended for sale or slaughter, withia those 
limits; and requiring that all cattle and other animals intended for sale 
or slaughter in that district, should be brought to the yurds and 
slaughter-houses of the corporation; and authorizing the corporation 
to exact certnin prescribed fees for the use of its wharves and for each 
animal lunded, and certain prescribed fees for each animal slaughtered, 
besides the head, feet, gore, and entrails, except of swine: Held, that 
this grant of exclusive right or privilege, guarded by propér limitation 
of the prices to be charged, and imposing the duty of providing ample 
conveniences, with permission to all owners of stock to land and of all 
butchers to slaughter at those places, was a police regulation for the 
health and comfort of the people (the statute locating them where health 
and comfort required), within the power of the State legislatures, unaf- 
fected by the Constitution of the United States previous to the adoption 
of the thirteenth and fourteenth articles of amendment. 

. The Parliament of Great Britain and the State legislatures of this country 
have always exercised the power of granting exclusive rights when they 
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were necessary and proper to effectuate a purpose which had in view the 
public good, and the power here exercised is of that cluss, und has until 
now never been denied. 

Such power is not forbidden by the thirteenth article of amendment ang 
by the first section of the fourteenth article. An examination of the 
history of the causes which led to the adoption of those amendments and 
of the amendments themselves, demonstrates that the main purpose of 
all the three last amendments was the freedom of the African race, the 
security and perpetuation of that freedom, and their protection from 
the oppressions of the white men who had formerly held them in slavery, 

8. In giving construction to any of those articles it is necessary to keep this 
main purpose steadily in view, though the letter and spirit of those arti- 
cles must apply to all cases coming within their purview, whether the 
party concerned be of African descent or not. 

While the thirteenth article of amendment was intended primarily to 
abolish African slavery, it equally forbids Mexican peonage or the Chi. 
nese coolie trade, when they amount to slavery or involuntary servi. 
tude; and the use of the word “servitude’’ is intended to prohibit all 
forms of involuntary slavery of whatever class or name. 

The first clause of the fourteenth article was primarily intended to confer 
citizenship on the negro race, and secondly to give definitions of citi. 
zenship of the United States, and citizenship of the States, and it recog. 
nizes the distinction between citizenship of a State and citizenship of 
the United States by those definitions. 

The second cluuse protects from the hostile legislation of the States the 
privileges and immunities of citizens of the United States as distinguished 
from the privileges und immunities of citizens of the States. 

These latter, as defined by Justice Washington in Corfield v. Coryell, and 
by this court in Ward v. Maryland, embrace generally those funda- 
mental civil rights for the security and establishment of which organ- 
ized society is instituted, and they remain, with certain exceptions 
mentioned in the Federal Constitution, under the care of the Stute gov- 
ernments, and of this class are those set up by plaintiffs. 

The privileges and immunities of citizens of the United States are those 
which arise out of the nature and essentixl character of the National 
government, the provisions of its Constitution, or its laws und treaties 
made in pursuance thereof; and it is these which are placed under the 
protection of Congress by this clause of the fourteenth amendment. 

It is not necessary to inquire here into the full force of the clause forbid- 
ding a State to enforce any law which deprives a person of life, liberty 
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or property without due process of law, for that phrase has been often 
the subject of judicial construction, and is, under no admissible view 
of it, applicable to the present case. 

The clause which forbids a State to deny to any person the equal protec: 
tion of the laws was clearly intended to prevent the hostiie discrimina- 
tion against the negro race so familiar in the States where he had been 
aslave, and for this purpose the clause confers ample power in Congress 
to secure bis rights and his equality before the law. 


Error to the Supreme Court of Louisiana, 


The three cases—the parties to which as plaintiffs and de- 
fendants in error, are given specifically as a sub-title, at the 
head of this report, but which are reported together also 
under the general name which, in common parlance, they 
had acquired—grew out of an act of the legislature of the 
State of Louisiana, entitled: “An act to protect the health of 
the City of New Orleans, to locate the stock landings and slaughter- 
houses, and to incorporate ‘ The Crescent City Live-Stock Land- 
ing and Slaughter-House Company,’” which was approved on 
the 8th of March, 1869, and went into operation on the let 
of June following; and the three cases were argued to- 
gether. 


The act was as follows: 


“Szction 1. Be it enacted, &c., That from and after the first 
day of June, A.D. 1869, it shall not be lawful to land, keep, or 
slaughter any cattle, beeves, calves, sheep, swine, or other ani- 
mals, or to have, keep, or establish any stock-landing, yards, 
pens, slaughter-houses, or abattoira at any point or place within 
the city of New Orleans, or the parishes of Orleans, Jefferson, and 
St. Bernard, or at any point or place on the east bank of the 
Mississippi River within the corporate limits of the city of New 
Orleans, or at any point on the west bank of the Mississippi 
River, above the present depot of the New Orleans, Opelousas, 
and Great Western Railroad Company, except that the ‘Crescent 
City Stock Landing and Slaughter-House Company’ ‘may estab- 
lish themselves at any point or place as hereinafter provided. 
Any person or persons, or corporation or company carrying on 
any business or doing any act in contravertion of this act, or 
landing, slaughtering or keeping any animal or animals in vio- 
lation of this act, shall be liable to a fine of $250, for each and 
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every violation, the same to be recoverable, with costs of suit, 
before any court of competent jurisdiction.” 


The second section of the act created one Sanger and 
sixteen other persons named, a corporation, with the usual 
privileges of a corporation, and including power to appoint 
officers, and fix their compensation and term of office, and 
to fix the amount of the capital stock of the corporation and 
the number of shares thereof. 


The act then went on: 


“‘Szorion 3. Be it further enacted, &c., That said company or 
corporation is hereby authorized to establish and erect at its 
own expense, at any. point or place on the east bank of the Mis. 
sissippi River within the parish of St. Bernard, or in the cor. 
porate limits of the city of New Orleans, below the United 
States Barracks, or at any point or place on the west bank of 
the Mississippi River below the present depot of the New Or. 
leans, Opelousas, and Great Western Railroad Company, wharves, 
stables, sheds, yards, and buildings necessary to land, stable, 
shelter, protect, and preserve all kinds of horses, mules, cattle, 
and other animals; and from and after the time such buildings, 
yards, &., are ready and complete for business, and notice 
thereof is given in the official journal of the State, the said 
Crescent City Live-Stock Landing and Slaughter-House Com- 
pany shall bave the sole and exclusive privilege of conducting and 
carrying on the live-stock landing and slaughter-house business within 
the limits and privileges granted by the provisions of this act; and 
cattle and other animals destined for sale or slaughter in the 
city of New Orleans, or its environs, shall be landed at the live- 
stock landings and yards of said company, and shall be yarded, 
sheltered, and protected, if necessary, by said company or cor 
poration; and said company or corporation shall be entitled to 
have and receive for each steamship landing at the wharves of 
the said company or corporation, $10; for each steamboat or 
other water craft, $5; and for each horse, mule, bull, ox, or cow 
landed at their wharves, for each and every day kept, 10 cents; 
for each and every hog, calf, sheep, ur goat, for each and every 
day kept, 5 cents, all without including the feed; and said com- 
pany or corporation shall be entitled to keep and detain each 
and all of said animals until said charges are fully paid. Bat 
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ifthe charges of landing, keeping. and feeding any of the afore- 
gid animals shall not be paid by the owners thereof after fifteen 
isys of their being landed and placed in the custody of the said 
wmpany or corporation, then the said company or corporation, 
i order to reimburso themselves for charges and expenses in- 
wrred, shall have power, by resorting to judicial proceedings, 


|advertise said animals for sale by auction, in any two news- 


papers published in the city of New Orleans, for five days; and 
iter the expiration of said five days, the said company or 
wrporation may proceed to sell by auction, as advertised, the 
wid animals, and the proceeds of such sales shall be taken by 
ihe said GCOMpany or corporation, and applied to the payment 
of the charges and expenses aforesaid, and other additional 
esta; and the balance, if any, remaining from such ‘sales, shah 
be held to the credit of and paid to the order or receipt of the 
owner of said animals. Any person or persons, firm or corpo- 
ntion violating any of the provisions of this act, or interfering 
|rith the privileges herein granted, or landing, yarding, or keep- 
ing any animals in violation of the provisions of this act, or to 
tho injury of said company or corporation, shall be liable to a 
ine or penalty of $250, to be recovered with costs of suit before 
wy court of competent jurisdiction. 

“The company shall, before the first of June, 1869, build and 
wmplete A GRAND SLAUGHTER-HOUSE of sufficient capacity to 
weommodate all butchers, and in which to slaughter 500 ani- 
nals per day; alsoa sufficient number of sheds and stables shall 
erected before the date aforementioned, to accommodate all 
the atock received at this port, all of which to be accomplished 
\fore the date fixed for the removal of the stock landing, as 
provided in the first section of this act, under penalty of a for- 
hitare of their charter. 

“Szotion 4. Be it further enacted, &c., That the said company 
wt corporation is hereby authorized to erect, at its own ex- 
pense, One or more landing-places for live stock, as aforesaid, at 
wy points or places consistent with the provisions of this act, 
mito have and enjoy from the completion thereof, and after 
he first day of June, A.D. 1869, the exclusive privilege of having 
lnded at their wharves or landing-places all animals intended for 
ule or slaughter in the parishes of Orleans and Jefferson; and are 
treby also authorized (in connection) to erect at its own ex- 
wove one or more slaughter-houses, at any points or places 
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consistent with the provisions of this act, and to bave and enjoy, paid ov 
from the complction thereof, and after the first day of Jun, made q' 
A.D. 1869, the exclusive privilege of having slaughtered therein al bond to 
animals, the meat of which is destined for sale in the parishes g the app 
Orleans and Jefferson. faithful 

“Seorion 5. Be it further enacted, -&c., That whenever gj! for der 
slaughter-houses and accessory buildings shall be completed ayq may ®P 
thrown open for the use of the public, said company or corporg, of the ! 
tion shall immediately give public notice for thirty days, in the auditor 
official journal of the State, and within said thirty days’ notice, and educati 
within, from and after the first day of June, A.D. 1869, all othe “Se 
stock landings and slaughter-houses within the parishes of Orlean, tering ‘ 
Jefferson, and St. Bernard shall be closed, and it will no longer y sa'd sla 
lawful to slaughter cattle, hogs, calves, sheep, or goats, the meat of ration | 
which is determined for sale within the parishes aforesaid, underq $1 each 
penalty of $100, for each and every offence, recoverable, with costs goats, & 
of suit, before any court of competent jurisdiction; that all animals ration § 
to be slaughtered, the meat whereof is determined for sale in the par. animals 
ishes of Orleans or Jefferson, must be slaughtered in the slaughter. therein, 
houses erected by the said company or corporation; and upon, sidered 
refusal of said company or corporation to allow any animal or and liv 
animals to be slaughtered after the same has been certified by the sai 
the inspector, as hereinafter provided, to be fit for human food, the ow! 
the said company or corporation shall be subject to a fine in “Ske 
each case of $250, recoverable, with costs of suit, before any penalti 
court of competent jurisdiction; said fines and penalties to be ins ci 
paid over to the auditor of public accounts, which sum or sum) Sait to 
shall be credited to the educational fund. tion in 

“Section 6. Be it further enacted, &c., That the governor of Pany o 
the State of Louisiana shall appoint a competent person, clothed lnterfe 
with police powers, to act as inspector of all stock that is to be “vere 
slaughtered, and whose duty it will be to examine closely all | 0ou 
avimals intended to be slaughtered, to ascertain whether they and th 
are sound and fit for human food or not; and if sound and ft *eoun 
for haman food, to furnish a certificate stating that fact, to the “Src 
owners of the animals inspected; and without said certificate lives 
no animals can be alaughtered for sale in the slaughter-houses the rig’ 
of said company or corporation. The owner of said animals % of the 
inspected to pay the inspector 10 cents for each and every ani- | thereo: 
mal so inspected, one-half of which fee the said inspector shall @ay s 
retain for his services, and the other half of said fee shall be | roads 
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njoy, paid over to the auditor of public avcounts, said payment to be 
lune made quarterly. Said inspector shall give a good and sufficient 
n al bond to the State, in the sum of $5000, with sureties subject to 
28 of the approval of the governor of the State of Louisiana, for the 
faithful performance of his duties. Said inspector shall be fined 

gai! for dereliction of duty $50 for each neglect. Said inspector 
land may 2ppoint as many deputies as may be necessary. The half 
porg, of the fees collected as provided above, and puid over to the 
n the auditor of public accounts, shall be placed to the credit of the 
,anq educational fund. 

oth, “Section 7. Be it further enacted, &e., That all persons slaugh- 
leans, tering OF causing to be slaughtered, cattle or other animals in 
gery said slaughter-houses, shall pay to the said company or corpo- 
rat of ration the following rates or perquisites, viz.: For all beeves, 
iderq $l each; for all hogs and calves, 50 cents each; for all sheep, 
costs goats, and lambs, 30 cents each; and the said company or corpo- 
imaly ration shall be entitled to the head, feet, gore, and entrails of all 
e par. animals excepting hogs, entering the slaughter-houses and killed 
ighter. therein, it being understood that the heart and liver are not con- 
pon 4 sidered as a part of the gore and entrails, and that the said heart 
ral or and liver of all animals slaughtered in the slaughter-houses of 
od by the said company or corpuration shall belong, in all cases, to 
food, the owners of the animals slaughtered. 
ine in «Section 8. Be it further enacted, &c., That all the fines and 
» any penalties incurred for violations of this act shall be recoverable 
to be ina civil suit before any court of competent jurisdiction, said 
‘sums sit to be brought and prosecuted by said company or corpora- 

tion in all cases where the privileges granted to the said com- 

‘or of pany or corporation by the provisions of this act are violated or 
othed interfered with ; that one-half of all the fines and penalties re- 
‘to be covered by the said company or corporation [Sic in copy—Rep.], 
oly all in consideration of their prosecuting the violation of this act, 
r they and the other half shall be paid over to the auditor of public 
snd fit *eounts, to the credit of the educational fund. 
tothe  “Ssorion 9. Be it further enacted, &c , That said Crescent City 
ificate LiveStock Landing and Slaughter-House Company shall have 
houses *eright to construct a railroad from their buildings to the limits 
salseo Ofthe city ot New Orleans, and shall have tho right to run cars 
“y ani: thereou, drawn by horses or other locomotive power, as they 
r shall “ay see fit; said railroad to be built on either of the public 
pall be | *0ads running along the levee om each side of the Mississippi 
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River. The said company or corporation shall also havo the 
right to establish such steam ferries as they may see fit to run 
on the Mississippi River between their buildings and any points 
or places on either side of said river. 

“Section 10. Be it further enacted, &c., That at the expiration 
of twenty-five ycars from and after the passage of this act the 
privileges herein granted sball expire.” 


The parish of Orleans containing (as was said*) an areg 
of 150 square miles; the parish of Jefferson of 384; and the 
parish of St. Bernard of 620; the three parishes together 
1154 square miles, and they having between two and three 
hundred thousand people resident therein, and prior to the 
passage of the act above quoted, about 1000 persons em. 
ployed daily in the business of procuring, preparing, and 
selling animal food, the passage of the act necessarily pro- 
duced great feeling. Some hundreds of suits were brought 
on the one side or on the other; the butchers, not included 
in the “ monopoly” as it was called, acting sometimes in 
combinations, in corporations, and companies, and some- 
times by themselves; the same counsel, however, apparently 
representing pretty much all of them. The ground of the 
opposition to the slaughter-house company’s pretensions, 
so far as any cases were finally passed on in this court was, 
that the act of the Louisiana legislature made a monopoly 
and was a violation of the most important provisions of the 
thirteenth and fourteenth Articles of Amendment to the 
Constitution of the United States, The language relied on 
of these articles is thus: 


AMENDMENT AIIlI. 
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“ Neither slavery nor involuntary servitude except as a punish | 


ment for crime, whereof the party shall have been duly con- 
victed, shall exist within the United States, vor any place subject 
to ‘heir jurisdiction.” 

AMENDMENT XIV. 


“ All persons born or naturalized in the United States, and | 


subject to the jurisdiction thereof, are citizens of the United Stata 
and of the State wherein they reside. 





* See infra, pp. 85, 86. 
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«No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor 
shall any Stato deprivo any person of' life, liberty, or property, 
without due process of law, nor deny to‘any person within ite 
jorisdiction the equal protection of the laws.” 


The Supreme Court of Louisiana decided in favor of the 
company, and five of the cases came into this court under 
the 25th section of the Judiciary Act in December, 1870; 
where they were the subject of a preliminary motion by the 
plaintiffs in error for un order in the nature of a supersedeas. 
After this, that is to say, in March, 1871, 8 compromise was 
wught to be effected, and certain parties professing, appar- 
ently, to act in a representative way in behalf of the oppo- 
nents to the company, referring to a compromise that they 
assumed had been effected, agreed to discontinue “ all writs 
of error concerning the said company, now pending in the 
Supreme Court of the United States;” stipulating further 
“that their agreement should be sufficient authority for any 
attorney to appear and move for the dismissal of all said 
suits.” Some of the cases were thus confessedly dismissed. 
But the three of which the names are given as a sub-title at 
the head of this report were, by certain of the butchers, 
aserted not to have been dismissed... Aud Messrs. M. H. 
Carpenter, J. S. Black, and 71. J. Durant, in behalf of the new 
corporation, having moved to dismiss them also as embraced 
inthe agreement, affidavits were filed on the one side and 


| onthe other; the affidavits of the butchers opposed to the 


“monopoly”’ affirming that they were plaintiffs in error in 
these three cases, and that they never consented to what had 
been done, and that no proper authority had been given 
todo it. This matter was directed to be heard with the 


' merits. The case being advanced was first heard on these, 
January 11th, 1872; Mr. Justice Nelson being indisposed 


aid not in his seat. Being ordered for reargument, it was 
heard again, February 3d, 4th, and 5th, 1873. 


Mr. John A. Campbell, and also Mr. J. Q. A. Fellows, ar 
qued the case at much length and. on the authorities, in behalf of 
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the plaintiffs in error. The reporter cannot pretend to gin 
more than such an abstract of the argument aa may show 
to what the opinion of the court was meant to be responsive, 
I. The learned counsel quoting Thiers,* contended thet 
“the right to one’s self, to one’s own faculties, physical and 
intellectual, one’s own brain, eyes, hands, feet, in ® word to 
hia soul and body, was an incontestable right; one of whog 
enjoyment and exercise by its owner no one could com. 
plain, and one which no one could take away. More thap 
this, the obligation to labor was a duty, a thing ordained of 
God, and which if submitted to faithfully, secured a bless. 
ing to the human family.” Quoting further from Turgot, 
De Tocqueville, Buckle, Dalloz, Leiber, Sir G. C. Lewis, 
and others, the counsel gave a vivid and very interesting 
account of the condition and grievances of the lower orders 
in various countries of Europe, especially in France, with its 
banaliiés and “ seigneurs justiciers,” during those days when 
“the prying eye of the government followed the butcher to 
the shambles and the baker to the oven;”’ when “ the peasant 
could not cross a river without paying to some nablemana 
toll, nor take the produce which he raised to market until 
he had bought leave to do 80; nor consume what remained 
of his grain till he had sent it to the lord’s mill to be ground, 
nor full his cloths on his own works, nor sharpen his tools 
at his own (gradation, nor make wine, oil, or cider at his 
own press;”’ the days of monopolies; monopolies which fol- 
lowed men in their daily avocations, troubled them with its 
meddling spirit, and worst of all diminished their respon- 
sibility to themselves. Passing from Scotland, in which the 
cultivators of each barony or regality were obliged to pay a 
“multure” on each stack of hay or straw reaped by the 
farmer—‘ thirlage”’ or “ thraldom,” as it was called—and 
when lands were aubject to an “ astriction ” astricting them 
and their inhabitants to particular mills for the grinding of 
grair. that was raised on them, and coming to Great Britain, 
the counsel adverted to the reigns of Edward III, and Rich- 


* De la Propriété, 86, 47. 
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ivy ard I, and their successors, when the price of labor was 
ow | fixed by law, and when every able-bodied man and woman, 
ve, | ot being a merchant or craftsman, was “ bounden ” to serve 
hat | at the wages fixed, and when to prevent the rural laborer 
und | from seeking the towns he was forbidden to leave his own 
itp | village. It was in England that the earliest battle for civil 
ogg | liberty had been made. Macaulay thus described it:* 


m | “Jt was in the Parliament of 1601, that the opposition which 
ban | had, during forty years, been silently gathering and husbanding 
of | strength, fought its first great battle and won its first victory. 
os | The ground was well chosen. ‘The English sovereigns had 
rot, | always been intrusted with the supreme direction of commercial 
vis, police. It was their undoubted prerogative to regulate coins, 
ing | Weights, measures, and to appoint fairs, markets, and ports, 


en The line which bounded their authority over trade, bad, as usual, 
; been but loosely drawn. They therefore, as usual, encroached 
2 on the province which rightfully belonged to the legislature. 
7 The encroachment was, as usual, patiently borne, till it became 


serious. But at length the Queen took upon herself to grant 
patents of monopoly by scores. There was scarcely a family 
Na | inthe realm that did not feel itself aggrieved by the oppression 
util | gnd extortion which the abuse naturally caused. Iron, oil, 
ned | vinegar, coal, lead, starch, yarn, leather, glass, could be bought 
nd, | only at exorbitant prices. The House of Commons met in an 
ols | angry and determined mood. It was in vain that a courtly mi- 
his | nority blamed the speaker for suffering the acts of the Queen’s 
fol. | highness to be called in question. The language of the discon- 
ity | tented party was high and menacing, and was echoed by the 
a: | voice of the whole nation. The coach of the chief minister of 
th | the crown was surrounded by an indignant populace, who cursed 

monopolies, and exclaimed that the prerogative should not be 
= allowed to touch the old liberties of England.” 


ant 


— 


th 
and Macaulay proceeded to say that the Queen’s reign was in 
em | danger of a shameful and disgraceful end, but that she, with 
of admirable judgment, declined the contest and redressed the 


in, | §flevance, and in touching language thanked the Commons 
ch. | fortheir tender care of the common weal. 





* History of England, vol. 1, p. 58. 
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The great grievance of our ancestors about the time that | 
they largely left England, was this very subject. Sir Joby | 
Culpeper, in a speech in the Long Parliament, thus spoke 


of these monopolies and pollers of the people: 


“They are a nest of wasps—a swarm of vermin which haye 
overcrept the land. Like the frogs of Egypt they have gotten 
possession of our dwellings, and we have scarce a room free 
from them. ‘They sup in our cup; they dip in our dish; they 
sit by our fire. We find them in the dye-fat, wash-bowl, and 
powdering-tub. They share with the butler in his box. They 
will not bait us a pin. We may not buy our clothes without 
their brokage. These are the leeches that have sucked the 
commonwealth so hard that it is almost hectical. Mr. Speaker! 
I have echoed to you the cries of the Kingdom. I will tell you 
their hopes. They look to Heaven for a blessing on this Par. 
liament.”’ 


Monopolies concerning wine, coal, salt, starch, the dress. 
ing of meat in taverns, beavers, belts, bone-lace, leather, 
pins, and other things, to the gathering of rags, are referred 
to in this speech. 

But more important than these discussions in Parliament 


were the solemn judgments of the courts of Great Britain, | 


The great and leading case was that reported by Lord Coke, 
The Case of Monopolies.* The patent was granted to Darcy 
to buy beyond the sea all such playing-cards as he thought 
good, and to utter and sell them within the kingdom, and 
that he and his agents and deputies should have the whole 
trade, traffic, and merchandise of playing-cards, and that 
another person and none other should have the making of 
playing-cards within the realm, A suit was brought againet 
a citizen of London for selling playing-cards, and he pleaded 
that being a citizen free of the city he had a right to do eo. 
And— 


“Resolved (Popham, C.J.) per totam Curiam, that the said 
grant of the plaintiff of the sole making of cards within the 
realm, was utterly void, and for two reasons: 








* 11 Reports, 85. 
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«}, That it is a monopoly and against the common law. 


1 | 2 That it is against divers acts of Parliament.” 
| 


the 


| 


| 


[The learned counsel read Sir Edward Coke’s report of 
the judgment in this case, which was given fully in the brief 
at length, secking to apply it to the cases before the court. ] 

It was from a country which had been thus oppressed by 
monopolies that our ancestors came. And a profound con- 
viction of the truth of the sentiment already quoted from 
M. Thiers—that every man has a right to his own faculties, 
physical and intellectual, and that this is a right, one of 
which no one can complain, and no one deprive him—was 
atthe bottom of the settlement of the country by them. 
Accordingly, free competition in business, free enterprise, 
the absence of all exactions by petty tyranny, of all spolia- 
tion of private right by public authority—the suppression 
of sinecures, monopolies, titles of nobility, and exemption 
from legal duties—were exactly what the colonists sought 
for and obtained by their settlement here, their long contest 
with physical evils that attended the colonial condition, their 
struggle for independence, and their efforts, exertions, and 
sacrifices since. 

Now, the act of the Louisiana legislature was in the face 
of all these principles; it made it unlawful for men to use 
their own land for their own purposes; made it unlawful to 
any except the seventeen of this company to exercise a law- 
ful and necessary business for which others were as compe- 
tent as they, for which at least one thousand persons in the 
three parishes named had qualified themselves, had framed 

| their arrangements in life, had invested their property, and 
had founded all their hopes of success on earth. The act was 

& pure MONOPOLY; as such against common right, and void 

atthe common law of England. And it was equally void by 

ourown law. The case of The Norwich Gaslight Company v. 
| The Norwich City Gaslight Company,* a case in Connecticut, 
| ahd more pointedly still, Zhe City of Chicago v. Rumpff,t a 
| case in Illinois, and The Mayor of the City of Hudson v. Thorne, 





| * 26 Connecticut, 19. + 45 Illinois, 90. t 7 Puige, 26). 
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a case in New York, were in entire harmony with oa 
great case, and declared that monopolies are against commoy 
right.* 

How, indeed, do authors and inventors maintain a mo. 
nopoly in even the works of their own brain? in that which 
in a large sense may be called their own. Only througha 
provision of the Constitution preserving such works to them, | 
Many State constitutions have denounced monopolies by 
name, and it is certain that every species of exclusive priyj. 
lege is an offence to the people, and that popular aversio, 
to them does but increase the more largely that they an 
granted. 

II. But if this monopoly were not thus void at common lav, 
would be so under both the thirteenth and the fourteenth amend. 
ments. 

The thirteenth amendment prohibits “ slavery and invol. 
untary servitude.” The expressions are ancient ones, and | 
were familiar even before the time when they appeared in 
the great Ordinance of 1787, tor the government of our vast 
Northwestern Territory; a territory from which great States 
were to arise. In that ordinance they are associated with 
enactments affording comprehensive protection for life, lib 
erty, and property; for the spread of religion, morality, and | 
knowledge; for maintaining the inviolability of contracts, | 
the freedom of navigation upon the public rivers, and the 
unrestrained conveyance of property by contract and devise, 
and for equality of children in the inheritance of patrimonial | 
estates. The ordinance became a law after Great Britain, | 
in form the most popular government in Europe, had bee. 
expelled from that territory because of “ injuries and usur- 
pations having in direct object the establishment of an ab- 
solute tyranny over the States.” Feudalism at that time 
vrevailed in nearly all the kingdoms of Europe, and ser: | 
dom and servitude and feudal service depressed their people 
to the level of:slaves. The prohibition of “ slavery and in- 
voluntary servitude” in every form and degree, except a84 


* The statement of these cases being made, infra, pp. 106+109, in the die 
senting opinion of Mr. Justice Field, is not here given. 
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sentence Upor a conviction for crime, comprises much more 
than. the abolition or prohibition of African slavery. Slavery 
inthe annals of the world had been the ultimate solution 
yf controversies between the creditor and debtor; the con- 
queror aud his captive; the father and his child; the state 
ad an offender against its laws. The laws might enslave 
aman to the soil. The whole of Europe in 1787 was 
eowded with persons who were held as vassals to their land- 
lord, and serfs on his dominions. The American constitu- 
tion for that great territory was framed to abolish slavery 
aud involuntary servitude in all forms, and in all degrees in 
which they have existed among mien, except as a punish- 
ment for crime duly proved and adjudged. 

Now, the act of which we complain has made of three 
parishes of Louisiana “enthralled ground.” ‘The seven- 
ten” have asiricted not only the inhabitants of those par- 
ishes, but of all other portions of the earth who may have 
cattle or animals for sale or for food, to land them at the 
wharves of that company (if brought to that territory), to 
keep them in their pens, yards, or stables, and to prepare 
them for market in their abattoir or slaughter-house. Lest 
ome competitor may present more tempting or convenient 
wrrangements, the act directs that all of these shall be closed 
on @ particular day, and prohibits any one from having, 
keeping, or establishing any other; and a peremptory com- 
mand is given that all animals shall be sheltered, preserved, 
and protected by this corporation, and by none other, under 
heavy penalties. 

Is not this “‘a servitude?” Might it not be so considered 
inastrictsense? It is like the “thirlage”’ of the old Scotch 
law and the banalités of seignioral France; which were ser- 
vitudes undoubtedly. But, if not strictly a servitude, it is 
certainly a servitude in a more popular sense, and, being an 
enforced one, it is an involuntary servitude. Men are surely 
wbjected to a servitude when, throughout three parishes, 
embracing 1200 square miles, every man and every woman 
in them is compelled to refrain from the use of their own 
land and exercise of their own industry and the improve 
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ment of their own property, in a way contessedly lawful and 
necessary in itself, and made unlawful and unnecessary only 
because, at their cost, an exclusive privilege is granted to 
seventeen other persons to improve and exercise it for them, 
We have here the “servients”’ and the “*dominants” and the 
“thraldom” of the old seignioral system. The servients in 


| 


} 


| 


this case are all the inhabitants in any manner using animals , 


brought to the markets for sale or for slaughter. The dom. 
inants are “the seventeen” made into a corporation, with 
these seignioral rights and privileges. The masters are these 
seventcen, who alone can admit or refuse other members to 
their corporation. The abused persons are the community, 
who are deprived of what was a common right and bound 
under a thraldom. 

IIT. Zhe act is even more plainly in the face of the fourteenth 
amendment. That amendment was a development of the 
thirteenth, and is a more comprehensive exposition of the 
principles which lie at the foundation of the thirteenth. 

Slavery had been abolished as the issue of the civil war, 
More thau three millions of a population lately servile, were 
liberated without preparation for any political or civil duty. 
Besides this population of emancipated slaves, there was a 
large and growing population who came to this country 
without education in the laws and constitution of the coun- 
try, and who lad begun to exert a perceptible influence over 
our government. There were also a large number of up 
settled and difficult questions of State and National right 
that had no other settlement or solution but what the war 
had afforded. It had been maintained from the origin of 
the Constitution, by one political party—men of a high order 
of ability, and who exerted a great influence—that the Slate 
was the highest political organization in the United States; 
that through the consent of the separate States the Union 
had been formed for limited purposes; that there was no 
social union except by and through the States, and that in 
extreme cases the several States might cancel the obligations 
to the Federal government and reclaim the allegiance and 
fidelity of its members. Such were the doctrines of Mr. 
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Calhoun, and of others; both those who preceded und those 
who have followed him. It is nowhere declared in the Con- 
stitution what ‘a citizen” is, or what constitutes citizen- 
ship; and what ideas were entertained of citizenship by one 
class in Our country may be seen in the South Carolina case 
of Hunt v. The State, where Harper, J., referring to the argu- 
ments of Messrs. Petigru, Blanding, MceWillie, and Wil- 
liams—men eminent in the South as jurists—who were op- 
posing nullification, says: 


“It has been admitted in argument by all the counsel except 
one, that in case of a secession by tho State from the Union, 
the citizens and constituted authorities would be bound to obey 
and give effect to the act.” 


But the fourteenth amendment does define citizenship 
and the relations of citizens to the State and Federal gov- 
ernment. It ordains that “all persons born or naturalized 
inthe United States and subject to the jurisdiction thereof 
are citizens of the United States and of the State where they 
reside.” Citizenship in a State is made by residence and 
without reference to the consent of the State. Yet, by the 
same amendment, when it exists, no State cau abridge its 
privileges or immunities. The doctrine of the “ States- 
Rights party,” Jed in modern times by Mr. Calhoun, was, 
that there was no citizenship in the whole United States, 
except sub modo and by the permission of the States. Ac- 
cording to their theory the United States had no integral 
existence except as an incomplete combination among sev- 
eral integers. The fourteenth amendment struck at, and 
forever destroyed, all such doctrines. It seems to have been 
made under an apprehension of a destructive faculty in the 
State governments. It consolidated the several ‘ integers” 
into a consistent whole. Were there Brahmans in Massa- 
chusetts, ‘the chiet of all creatures, and with the universe 
held in charge for them,” and Soudras in Pennsylvania, 
“who simply had life through the benevolence of the other,” 
this amendment places them on the same fvoting. By it 
the national principle has received an indefinite enlarge- 
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ment. The tie between the United States and every citizen 
in every part of its own jurisdiction has been made intimate 
and familiar. To the same extent the confederate features 
of the government have been obliterated. The States ip 
their closest connection with the members of the State, have 
been placed under the oversight and restraining and enfore. 
ing hand of Congress. The purpose is manifest, to establish 
through the whole jurisdiction of the United States ong 
PEOPLE, and that every member of the empire shall under. 
tani and appreciate the fact that his privileges and immn. 
nities cannct be abridged by State authority; ‘that State 
laws must be so framed as to secure life, liberty, property 
from arbitrary violation and secure protection of law to all, 
Thus, as the great personal rights of each and every person 
were established and guarded, a reasonable confidence that 
there would be good government might seem to be justified, 
The amendment embodies all that the statesmanship of the 
country has conceived for accommodating the Constitution 
and the institutions of the country to the vast additions of 
territory, increase of the population, multiplication of States 
and Territorial governments, the annual influx of aliens, and 
the mighty changes produced by revolutionary events, and 
ly social, industrial, commercial development. It is an act 
of Union, an act to determine the reciprocal relations of 
the millions of population within the bounds of the United 
‘States—the numerous State governments and the entire 
United States administered by a common government—that 
they might mutually sustain, support, and co-operate for the 
promotion of peace, security, and the assurance of property 
and liberty. 

Under it the fact of citizenship does not depend upon 
parentage, family, nor upon the historical division of the 
land into separate States, some of whom had a glorious bit 
tory, of which its members were justly proud. Citizenship 
is assigned to nativity in any portion of the United States, 
and every person so born is a citizen. The uaturalized per 
son acquires citizenship of the same kind without any actiov 
of the State at all. So either may by this title of citizenship 
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make his residence ut any place in the United States, and 
under whatever form of State administration, he must be 
treated as a citizen of that State. His “ privileges and im- 
munities” must not be impaired, and all the privileges of 
the English Magna Charta in favor of freemen are collected 
upon him and overshadow him as derived from this amend- 
ment. The States must not weaken nor destroy them. The 
comprehensiveness of this amendment, the natural and nec- 
esary breadth of the language, the history of some of the 
clanses; their connection with discussions, contests, and do- 
mestic commotions that form landmarks in the annals of 
constitutional government; the circumstances under which 
it became part of the Constitution, demonstrate that the 
weighty import of what it ordains is not to be misunder- 
stood. 

From whatever cause originating, or with whatever special 
and present or pressing purpose passed, the fourteenth 
amendment is not continued to the population that had been 
servile, or to that which had any of the disabilities or dis- 
qualifications arising from race or from contract. The vast 
number of laborers in mines, manufactories, commerce, as 
well as the laborers on the plantations, are defended against 
the unequal legislation of the States. Nor is the amend- 
ment confined in its application to laboring men. The 
mandate is universal in its application to persons of every 
class and every condition. There are forty millions of 
population who may refer to it to determine their rank in 
the United States, and in any particular State. There are 
thirty-seven governments among the States to which it di- 
rects command, and the States that may be hereafter ad- 
mitted, uud the persons hereafter to be born or naturalized 
will find here declarations of the same weighty import to 
them all. To the State governments it says: ** Let there be 
no law made or enforced to diminish one of the privileges 
wd immunities of the people of the United States;” nor 
law to deprive them of their life, liberty, property, or pro- 


| tection without trial. To the people the declaration is: 


| “Take and hold this your certificate of status and of 
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capacity, the Magna Charta of your rights and liberties” 
To the Congress it says: ‘ Take care to enforce this article 
by suitable laws.” 

The only question then is this: “ When a State passes g 
law depriving a thousand people, who have acquired valu. 
able property, and who, through its instrumentality, are en. 
gaged in an honest and necessary business, which they under. 
stand, of their right to use such their own property, and to 
labor in such their honest and necessary business, and gives 
@ monopoly, embracing the whole subject, including the 
right to labor in such business, to seventeen other persons— 
whether the State has abridged any of the privileges or im. 
munities of these thousand persons ?” 


Now, what are “ privileges and immunities” 


in the sense 
of the Constitution? They are undoubtedly the personal 
and civil rights which usage, tradition, the habits of society, 
written law, and the common sentiments of people have 
recognized as forming the basis of the institutions of the 
country. The first clause in the fourteenth amendment 
does not deal with any interstate relations, nor relations 
that dépend in any manner upon State laws, nor is any 
standard among the States referred to for the ascertainment 
of these privileges and immunities. It assumes that there 
were privileges and immunities that belong to an American 
citizen, and the State is commanded neither to make nor to 
enforce any law that will abridge them. 

The case of Ward vy. Maryland* bears vpon the matter. 
That case involved the validity of a statute of Maryland 
which imposed a tax in the form of a license to sell the agri- 
cultural and manufactured articles of other States than Ma. 
ryland by card, sample, or printed lists, or catalogue. The 
purpose of the tax was to prohibit sales in that mode, and 
to relieve the resident merchant from the competition of 
these itinerant or transient dealers. This court decided 
that the power to carry on commerce in this form was “a 
privilege or immunity” of the sojourner. 





* 12 Wallace, 419. 
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r Q. The act in question is equally in the fuce of the fourteenth 
e | amendment in that it denies to the plaintiffs the equal protection of 
the laws. By an act of legislative partiality it enriches seven- 
a | teen persons and deprives nearly a thousand others of the 
». | game class, and as upright and competent as the seventeen, 
». | of the means by which they earn their daily bread, 
I: 8. It is equally in violation of it, since it deprives them of their 
0 | properly without due process of law. The right to labor, the 
es | right to one’s self physically and intellectually, and to the 
1@ | product of one’s own faculties, is past doubt property, and 
— | property of a sacred kind, Yet this property is destroyed 
u- | by the act; destroyed not by due process of law, but by 
charter; a grant of privilege, of monopoly; which allows 
Be such rights in this matter to no one but to a favored “ seven- 
al | teen.” 
y, It will of course be sought to justify the act as an exercise 
ve { of the police power; a matter confessedly, in its general 
he scope, Within the jurisdiction of the States. Without doubt, 
nt | jn that general scope, the subject of sanitary laws belong to 
ns the exercise of the power set up; but it does not follow 
hy there is no restraint on State power of legislation in police 
ut | matters. The police power was invoked in the case of Gib- 
Te bons v. Ogden.* New York had granted to eminent citizens 


—— 


aD a monopoly of steamboat navigation in her waters as con- 
to pensation for their euterprise and invention, They set up 

| that Gibbons should not have, keep, establish, or land with 
er. | asteamboat to carry passengers and freight ou the navigable 
nd | waters of New York. Of course the State had a great juris- 
ri: | diction over its waters for all purposes of police, but none 
fa to control navigation and intercourse between the United 
‘he | States and foreign nations, or among the States, Suppose 
nd | the grant to Fulton and Livingston had been that all persons 
of ming to the United States, or from the States around, 
- | should, because of their services to the State, land on one 

a | 


of their lots and pass through their gates. This would 
abridge the rights secured in the fourteenth amendment. 


\ 





* 9 W beaton, 203. 
40361 O—59— pt. 3 38 
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The right.to move with freedom, to choose his highway, and 
to be exempt from impositions, belongs to the citizen. He 
must have this power to move freely to perform his dutivg 
as a citizen. 

The Passenger Cases, in 7 Howard, are replete with dis 
cussions on the police powers of the States. The arguments 
in that case appeal to the various titles in which the freedom 
of State action has been supposed to be unlimited. Immi. 
grants, it was said, would bring pauperism, crime, idleness, 
increased expenditures, disorderly conduct. The acts, it was 
said, were in the nature of health acts. But the court said 
that the police power could not be invoked to justify even 
the small tax there disputed. 


Messrs. M. H. Carpenter and J. S. Black (a brief of Mr. 
Charles Allen being filed on the same side), and Mr. T. J. Dv 
rant, representing in addition the State of Louisiana, contra, 


Mr. Justice MILLER, now, April 14th, 1878, delivered 
the opinion of the court. 


These cases are brought here by writs of error to the 8n- 
preme Court of the State of Louisiana. They arise out of 
the efforts of the butchers of New Orleans to resist the 
Crescent City Live-Stock Landing and Slaughter-House 
Company in the exercise of certain powers conferred by the 
charter which created it, and which was granted by the 
legislature of that State. 

The cases named on a preceding page,* with others which 
have been brought here and dismissed by agreement, were 
all decided by the Supreme Court of Louisiana in favor ot 
the Slaughter-House Company, as we shall hereafter call it 
for the sake of brevity, and these writs are brought to re 
verse those decisions. 

The records were filed in this court in 1870, and were 
argued before it.at length on a motion made by plaintiffs in 
error for av order in the nature of an injunction or super 
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* See supra, p. 36, sub title 
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sedeas, pending the action of the court on the merits. The 
opinion on that motion is reported in 10 Wallace, 273. 

On account of the importance of the questions involved 
in these cases they were, by permission of the court, taken 
gp out of their order on the docket and argued in January, 
1872. At that hearing one of the justices was absent, and 
it was found, on consultation, that there was a diversity of 
views among those who were present. Impressed with the 
gravity of the questions raised in the argument, ‘he court 
under these circumstances ordered that the cases be placed 
on the calendar and reargued before a full beneh. This ar- 
gument was had early in Febriary last. 

Preliminary to the consideration of those questions is a 
motion by the defendant to dismiss the cases, on the ground 
that the contest between the parties has been adjusted by 
an agreement made since the records came iuto this court, 
and that part of that agreement is that these writs should 
be dismissed. This motion was heard with the argument 
on the merits, and was much pressed by counsel. It is sup- 
ported by affidavits and by copies of the written agreement 
relied ou. It is sufficient to say of these that we do not find 
in them satisfactory evidence that the agreement is binding 
upon all the parties to the record who are named as plain- 
tiffs in the several writs of error, and that there are parties 
tow before the court, in each of the three cases, the names 
of which appear on a preceding page,* who have not con- 
sented to their dismissal, and who are not bound by the 
action of those who have so consented. They have a righit 
to be heard, and the motion to dismiss cannot prevail. 


The records show that the plaintiffs in error relied upon, 
and asserted throughout the entire course of the litigation 
in the State courts, that the grant of privileges in the charter 
of defendant, which they were contesting, was a violation 
of the most important provisions of the thirteenth and four- 
teenth articles of amendment of the Constitution of the 


| United States, The jurisdiction and the duty of this court 


* See subtitle, supra, p. 36.—Rep. 
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to review the judgment of the State court on those questions 
is clear and is imperative. 


The statute thus assailed as unconstitutional was passed 
March 8th, 1869, and is entitled An act to protect the 
health of the city of New Orleans, to locate the stock-land. 
ings and slaughter-houses, and to incorporate the Crescent 
City Live-Stock Landing and Slaughter-House Company.” 

The first section forbids the landing or slaughtering of 
animals whose flesh is intended for tood, within the city of 
New Orleans and other parishes and bouadaries named and 
defined, or the keeping or establishing any slaughter-houseg 
or abattoirs within those limits except by the corporation 
thereby created, which is also limited to certain places after. 
wards mentioned. Suitable penalties are enacted fur viola- 
tions of this prohibition, 

The second section designates the corporators, gives the 
name to the corporation, and confers on it the usual corpo. 
rate powers. 

The third and fourth sections authorize the company to 
establish and erect within certain territorial limits, therein 
defined, one or more stock-yards, stock-landings, and siaugh- 
ter-houses, and imposes upon it the duty of erecting, on or 
before the first day of June, 1869, one grand slaughter. 
house of sufficient capacity for slaughtering five hundred 
animals per day. 

It declares that the company, after it shall have prepared 
all the necessary buildings, yards, and other conveniences 
for that purpose, shall have the sole and exclusive privilege 
of conducting and carrying on the live-stock landing and 
slaughter-house business within the limits and privilege 
granted by the act, and that all such animals shall be landed 
at the stock-landings and slaughtered at the slaughter 
houses of the company, and nowhere else. Penalties are 
enacted for infractions of this provision, and prices fixed for 
the maximum charges of the company for each steamboat 
and for each animal landed. 

Section five orders the closing up of all other stock-land 
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ings and slaughter-houses after the first day of June, in the 
parisies of Orleans, Jefferson, and 8t. Bernard, and makes 
itthe duty of the company to permit any person to slaughter 
animals in their slaughter-houses under a heavy penalty for 
each refusal. Another section fixes a limit to the charges 
tobe made by the company for each animal so slaughtered 
in their building, and another provides for an inspection of 
all animals intended to be so slaughtered, by an officer ap- 
pointed by the governor of the State for that purpose. 

These are the principal features of the statute, and are 
allthat have any bearing upon the questions to be decided 
by us. 


This statute is denounced not only as creating a monopoly 
and conferring odious and exclusive privileges upon a small 
number of persons at the expense of the great body of the 
community of New Orleans, but it is asserted that it de- 
prives a large and meritorious class of citizens—the whole 
of the butchers of the city—of the right to exercise their 
trade, the business to which they have been trained and on 
which they depend for the support of themselves and tbeir 
families; and that the unrestricted exercise of the business 
of butchering is necessary to the daily subsistence of the 
population of the city. 

But a critical examination of the act hardly justities these 
assertions, 

It is true that it grants, for a period of twenty-five years, 
exclusive privileges. And whether those privileges are at 
the expense of the community in the sense of a curtailment 
of any of their fundamental rights, or even in the sense of 
doing them an injury, is @ question cpen to considerations 
to be hereatter stated. But it is not true that it deprives 
the butchers of the right to exercise their trade, or imposes 
upon them any restriction incompatible with its successful 
pursuit, or furnishing the people of the city with the neces- 
sary daily supply of animal food. 

The act divides itself into two main grants of privilege,— 


| the one in reference to stock-landings and stock-yards, and 











2032 CIVIL RIGHTS—1959 


the other to slanghter-honsea. That the landing of livg| 
stock in large droves, from sfeamboats on the bank of the | 
river, and from railroad trains, should, for the safety and | 
comfort of the people and the care of the animals, be limited | 
to proper places, and these not numerous, it needs no argn. 

ment to prove. Nor can it be injurious to the general com. 

munity that while the duty of making ample preparation | 
for thie is imposed upon a few men, or @ corporation, they 

should; to enable them to do it successfully, have the exely. | 
sive right of providing such lunding-places, aud rece‘viug 4 | 
fair compensation for the service. | 

It is, however, the slaughter-house privilege, which i | 
mainly relied on to justity the charges of gross injustice to 
the public, and invasion of private right. 

It is not, and cannot be successfully controverted, that it | 
is both the right and the duty of the legislative body—the | 
supreme power of the State or municipality—to prescribe 
and determine the localities where the business of slaughter. 
ing for a great city may be conducted. To do this effectively 
it is indispensable that all persons who slaughter animals 
for food shall do it in those places and nowhere else. 

The statute under consideration defines these localities 
and forbids slaughtering iu any other. It does not, as has 
been asserted, prevent the butcher from doing his own 
slaughtering. On the contrary, the Slaughter-House Com. 
pany is required, under a heavy penalty, to permit any per 
son who wishes to do so, to slaughter in their houses; and 
they are bound to make ample provision for the convenience 
of all the sluughtering for the entire city. The butcher then 
is still permitted to slaughter, to prepare, and to sell his own 
meats; but he is required to slaughter at a specitied place 
and to pay a reasonable compensation for the use of the ac- 
commodations furnished him at that place. 

The wisdom of the monopoly granted by the legislature 
may be open to question, but it is difficult to see a justifica- 
tion for the assertion that the butchers are deprived of the 
right to labor in their occupation, or the people of their 
daily service in preparing food, or how this statute, with the 
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duties and guards imposed upon the company, can be said 
to destroy the business of the butcher, or seriously interfere 
with its pursuit. 

The power here exercised by the legislature of Louisiana 
ja, in its essential nature, one which has been, up to the 
present period in the constitutional history of this country, 
always conceded to belong to the States, however it may 
now be questioned in some of its details. 

“ Unwholesome trades, slaughter-houses, operations offen- 
sive to the senses, the deposit of powder, the application of 
steam power to propel cars, the building with combustible 
materials, and the burial of the dead, may all,’’ says Chan- 
cellor Kent,* ‘*‘ be interdicted by law, in the midst of dense 
masses Of population, on the general and rational principle, 
that every person ought so to use his property as not to in- 
jure his neighbors; and that private interests must be made 
subservient to the general interests of the community.” 
This is called the police power; and it is declared by Chief 
Justice Shawt that it is much easier to perceive and realize 
the existence and sources of it than to mark its boundaries, 
or prescribe limits to its exercise. 

This power is, and must be from its very nature, incapable 
of any very exact definition or limitation. Upon it depends 
the security of social order, the life and health of the citizen, 
the comfort of an existence in a thickly populated commu- 
nity, the enjoyment of private and social life, and the bene- 
ficial use of property. ‘It extends,” says another eminent 
judge,t ‘‘to the protection of the lives, limbs, health, com- 
fort, and quiet of all persons, and the protection of all prop- 
erty within the State; ... and persous and property are 
subjected to all kinds of restraints and burdens in order to 
secure the general comfort, health, and prosperity of the 

State. Of the perfect right of the legislature to do this no 
question ever was, or, upon acknowledged general prin- 


ciples, ever can be made, so far as natural persons are con- 
cerned.” 





* 2 Commentaries, 340. ¢ Commonwealth v. Alger, 7 Cushing, 84 
{ Thorpe ». Rutland and Burlington Railroad Co., 27 Vermont, 149. 
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The regulation of the place and manner of conducting the 
slaughtering of animals, and the business of butcherin 
within a city, and the inspection of the animals to be| 
killed for meat, and of the meat afterwards, are among the | 
most necessary and frequent exercises of this power. — It jg 


not, therefore, needed that we should seek for a comprehen. | 
sive definition, but rather look for the proper source of its | 


exercise. 





Tot 
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In Gibbons v. Ogden,* Chiet Justice Marshall, speaking of | It cs 
inspection laws passed by the States, says: “They form q | isaptl, 
portion of that immense mass of legislation which controls | part 0 


everything within the territory of a State not surrendered to 
the General Government—all which can be most advanta 
geously administered by the States themselves. Inspection 
laws, quarantine laws, health laws of every description, as 
well as laws for regulating the internal commerce of a State, 
and those which respect turnpike roads, ferries, &c., are com. 
ponent parts. No direct general power over these objects ig 
granted to Congress; and consequently they remain subject 
to State legislation.” 

The exclusive authority of State legislation over this sub. 
ject is strikingly illustrated in the case of the City of New 
York v. Miln.¢ In that case the defendant was prosecuted 
for failing to comply with a statute of New York which re. 
quired of every master of a vessel arriving from a foreign 
port, in that of New York City, to report the names of ali 
his passengers, with certain particulars of their age, occupr 
tion, last place of settlement, and place of their birth. It 
was argued that this act was an invasion of the exclusive 
right of Congress to regulute commerce. And it cannot be 
denied that such a statute operated at least indirectly upon 
the commercial intercourse between the citizens of the 
United States and of foreign countries. But notwithstand- 
ing this it was held to be an exercise of the police power 
properly within the control of the State, and unaffected by 
the clause of the Constitution which conferred on Congress 
the right to regulate commerce. 


_—_—— 





—_—_ —_— 


* 9 Wheaton, 208. ¢ 11 Peters, 102. 
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th To the same purpose are the recent cases of the The Li- 


ng nse Taz,” and United States v. De Witt.t In the latter case 
‘ an act of Congress which undertook as 9 part of the internal 
| revenue laws to make it a misdemeanor to mix for sale naph- 
atl tha and illuminating oils, or to sell oil of petroleum inflam- 
en, | mable at less than a prescribed temperature, was held to be 


‘ity | void, because as a police regulation the power to make such 
alaw belonged to the States, and did not belong to Congress. 

-of | It cannot be denied that the statute under consideration 
f ‘ | jsaptly framed to remove from the more densely populated 
rols | part of the city, the noxious slaughter-houses, and large and 
1to | offensive collections of animals necessarily incident to the 
nta. | slaughtering business ot a large city, and to locate them 
tion | where the convenience, health, and comfort of the people 
,a3 | require they shall be located. And it must be conceded 
ate, | that the means adopted by the act for this purpose are ap- 
om. | propriate, are stringent, aud effectual. But it is said that in 
ta is | creating a corporation for this purpose, and conferring upon 
ject | itexclusive privileges—privileges which it is said constitute 
amonopoly—the legislature has exceeded its power. If this 

sub- | statute had imposed on the city of New Orleans precisely 
New | the same duties, accompanied by the same privileges, which 
nted | ithas on the corporation which it created, it is believed that 
1 re- | no question would have been raised as to its constitution- 
eign | ality. In that case the effect on the butchers in pursuit of 
f ali | their occupation and on the public would have been the 
up | game as itis now. Why cannot the legislature confer the 
It | same powers on another corporation, created for a lawfal 
sive | and useful public object, that it can on the municipal corpo- 
tbe | ration already existing? That wherever a’ legislature has 
pon | theright to accomplish a certain result, and that result is 





the | best attained by means of a corporation, it has the right to 
and- | create such a corporation, and to endow it with the powers 
ower | necessary to effect the desired and lawful purpose, seems 
1 by hardly to admit of debate. The proposition is ably dis- 
press 


| cussed and affirmed in the case of McCulloch v. The State of 
Maryland ,t in relation to the power of Congress to organize 


* 6 Wallace, 471. ¢t 9 Id. 41. } 4 Wheaton, 316. 
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the Bank of the United States to aid in the fiscal operations 
of the government. 

Tt can readily be seen that the interested vigilance of the 
corporation created by the Louisiana legislature will be 
more efficient. in enforcing the limitation prescribed for the 
stock-landing and slaughtering business for the good of the 
city than the ordinary efforts of the officers of the law. 

Unless, therefore, it can be maintained that the exclusive 
privilege granted by this charter to the corporation, is be 
yond the power of the legislature of Louisiana, there can be 
no just exception to the validity of the statute. And in this 
respect we are not able to see that these privileges are espe. 


cially odious or objectionable. The duty imposed as a con. | 


sideration for the privilege is well defined, and its enforce. 
‘ment well guarded, The prices or charges to be made by 
the company are limited by the statute, and we are not ad. 
vised that they are on the whole exorbitant or unjust. 

The proposition is, therefore, reduced to these terms: Can 
any exclusive privileges be granted to any of its citizens, or 
to a corporation, by the legislature of a State ? 

The eminent and learned counsel who has twice argued 
the negative of this question, has displayed a research into 
the history of monopolies in England, and the European 
continent, only equalled by the eloquence with which they 
are denounced, 

But it is to be observed, that all such references are to 
monopolies established by the monarch in derogation of the 
rights of his subjects, or arise out of transactions in which 
the people were unrepresented, and their interests uncared 
for. The great Case of Monopolies, reported by Coke, and 
ao fully stated in the brief, was undoubtedly a contest of 
the commons against the monarch, The decision is based 
upon the ground that it was against common law, and the 
argument wus aimed at the unlawful assumption of power 
by the crown; for-whoever doubted the authority of Parhs 
ment to change or.modify the common law? The discussion 
in the House of Commons cited from Macaulay clearly 
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establishes that the contest was between the crown, and the 
ple represented in Parliament. 

But we think it may be safely affirmed, that the Parlia- 
ment of Great Britain, representing the people in their 
legislative tunctions, and the legislative bodies of this coun- 
try, have from time immemorial to the present day, con- 
tinned to grant to persons and corporations exclusive privi- 
leges—privileges denied to other citizens—privileges which 
come within any just definition of the word monopoly, as 
wuch as those now under consideration ; and that the power 
to do this has never been questioned or denied. Nor can it 
be truthfully denied, that some of the most useful and bene- 
ficial enterprises set on foot for the general good, have been 
made successful by means of these exclusive rights, and 
could only have been conducted to success in that way. 

It may, therefore, be considered as established, that the 
suthority of the legislature of Louisiana to pass the present 
statute is ample, unless some restraint in the exercise of 
that power be found in the constitution of that State or in 
the amendments to the Constitution of the United States, 
adopted since the date of the decisions we have already 
cited. 

If any such restraint is supposed to exist in the constitu- 
tion of the State, the Supreme Court of Louisiana having 
necessarily passed on that question, it would not be open to 
review in this court. 

The plaintiffs in error accepting this issue, allege that the 
statute is a violation of the Constitution of the United States 
in these several particalars: 

That it creates an involuntary servitude forbidden by the 
thirteenth article of amendment; 

That it abridges the privileges and immunities of citizens 
of the United States; 

That it denies to the plaintiffs the equal protection of the 
laws; and, 

That it deprives them of their property without due pro 
cess of Jaw; cot trary to the provisions of the first section of 
the fourteenth article of amendment. 
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This court is thus called upon for the first time to gin additio 
construction to these articles. restra 
We do not conceal fr ibiliy | (07 "8 
conceal from ourselves the great responsibility | feuture 
which this duty devolves upon us, No questions so far. | ; ubt 
reaching aud pervading in their consequences, 80 profoundly "the 
interesting to the people of this country, and so important | half th 
in their bearing upon the relations of the United States, anj | , 
of the several States to each other and to the citizens of the | ow 
States and of the United States, have been before this cour | oes 
during the official life of any of its present members, We ie 
have given every opportunity for a full hearing at the bar; | sihads 
we have discussed it freely and compared views among our. | ste 
selves; we have taken ample time for careful deliberation, ia 
and we now propose to announce the judgments which we " “ 
have formed in the construction of those articles, so far us | ol 
we have found them necessary to the decision of the cases | , oe 
before us, aud beyond that we have neither the inclination | . q 
nor the right to go. inhed. 
Twelve articles of amendment were added to the Federal 
Constitution soon after the original organization of the gov. yp 
bie an 
erument under it in 1789. Of these all but the last were aed 
adopted so soon afterwards as to justify the statement that dues 
they were practically contemporaneous with the adoption of terrib! 
the original; and the twelfth, adopted in eighteen hundred ene 
and three, was so nearly so as to have become, like all the denne 
others, historical and of another age. But within the last | oan 
eight years three other articles of amendment of vast im a 
portance have been added by the voice of the people to that of the 
now venerable instrument, . 
abolis 
The most cursory glance at these articles discloses a unity bikes 
of purpose, When taken in connection with the history of gover 
the times, whieh cannot fail to have an important bearing reo 
ou any question of doubt concerning their true meaning. the p 
Nor can such doubts, when any reasonably exist, be safely | have | 
and rationally solved without a reference to that history; for place 
In itis found the occasion and the necessity for recurring | of th 
again to the great source of power in this country, the people ene 


of the States, for additional guarantees of human rights; 
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additional powers to the Federal government; additional 
restraints upon those of the States. Fortunately that his- 
tory is fresh within the memory of us all, und its leading 
features, a8 they bear upon the matter before us, free from 
doubt. 

The institution of African slavery, as it existed in about 
half the States of the Union, and the contests pervading the 
public mind for many years, between those who desired its 
cortailment and ultimate extinction and those who desired 
additional safeguards for its security aud perpetuation, cul- 


| minated in the effort, on the part of most of the States in 


which slavery existed, to separate from the Federal govern- 


| ment, and to resist its authority. This constituted the war 


of the rebellion, and whatever auxiliary causes may have 
contributed to bring about this war, undoubtedly the over- 
shadowing and efficient cause was African slavery. 

In that struggle slavery, as a legalized social relation, per- 
ished. It perished as a necessity of the bitterness and force 
of the conflict. When the armies of freedom found them- 
selves upon the soil of slavery they could do nothing less 
than free the poor victims whose enforced servitude was the 
foundation of the quarrel. And when hard pressed in the 
contest these men (for they proved themselves men in that 
terrible crisis) offered their services and were accepted by 
thousands to aid in suppressing the unlawful rebellion, 
slavery was at un end wherever the Federal government 
succeeded in that purpose. The proclamation of President 


of the insurrectionary districts, when he declared slavery 
abolished in them all. But the war being over, those who 
had succeeded in re-establishing the authority of the Federal 
government were not content to permit this great act of 
emancipation to rest on the actual results of the contest or 
the proclamation of the Executive, both of which might 
| have heen questioned in after times, and they determined to 

place this main and most valuable result in the Constitution 
| of the restored Union as one of its fundamental grticles. 

Hence the thirteenth article of amendment of that instru- 


| Lincoln expressed an nccomplished fact as to a large portion 
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ment. Its two short sections seem hardly to admit of cop. 


struction, so vigorous is their expression and 80 appropriate 


to the purpose we have indicated. 


“1. Neither slavery nor involuntary servitude, except as, 
punishment for crime, whereof the party shall have been | 


duly convicted, shall exist within the United States or any 
place subject to their jurisdiction. 

“*2. Congress shall have power to enforce this article by 
appropriate legislation.” 

To withdraw the mind from the contemplation of this 
grand yet simple declaration of the personal freedom of al] 
the human race within the jurisdiction of this government— 
a declaration designed to establish the freedom of four mil. 
lions of slaves—and with a microscopic search endeavor to 
find in it a reference to servitudes, which may have been 
attached to property in certain localities, requires an effort, 
to say the least of it. 

That a personal servitude was meant is proved by the use 
of the word “involuntary,” which can only apply to human 
beings. The exception of servitude as a punishment for 
crime gives an idea of the class of servitude that is meant, 
The word servitude is of larger meaning than slavery, as the 
latter is popularly understood in this country, and the ob- 
vious purpose was to forbid all shades and conditions of 
African slavery. It was very well understood that in the 
form of apprenticeship for long terms, as it had been prac- 
ticed in the West India Islands, on the abolition of slavery 
by the English government, or by reducing the slaves to the 
condition of serfs attached to the plantation, the purpose of 
the article might have been evaded, if only the word slavery 
had been used. The case of the apprentice slave, held under 
a law of Maryland, liberated by Chief Justice Chase, on 4 
writ of habeas corpus under this article, illustrates this 
course of observation.* And it is all that we deem neces 
sary to say on the application of that article to the statute 
ot Louisiana, now under consideration. 


— 





* Matter of Turner, 1 Abbott United States Reports, 84. 
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The process of restoring to their proper relations with the 
Federal government and with the other States those which 
had sided with the rebellion, undertaken under the procla- 
mation of President Johnson in 1865, and before the assem- 
bling of Congress, developed the fact that, notwithstanding 
the formal recognition by those States of the abolition of 
slavery, the condition of the slave race would, without fur- 
ther protection of the Federal government, be almost as bad 
as it was before. Among the first acts of legislation adopted 
by several of the States in the legislative bodies which 
claimed to be in their normal relations with the Federal 
government, were laws which imposed upon the colored 
race onerous disabilities and burdens, and curtailed their 
rights in the pursuit of life, liberty, and property to such an 
extent that their freedom was of little value, while they had 
lost the protection which they had received from their former 
owners from motives both of interest and humanity. 

They were in some States forbidden to appear in the 
towns in any other character than menial servants. They 
were required to reside on and cultivate the soil without the 
right to purchase or own it. They were excluded from 
many occupations of gain, and were not permitted to give 
testimony in the courts in any case where a white man wae 
a party. It was said that their lives were at the mercy of 
bad men, either because the laws for their protection were 
insufficient or were not enforced. 

These circumstances, whatever of falsehood or misconcep- 
tion may have been mingled with their presentation, forced 
upon the statesmen who had conducted the Federal govern- 
ment in safety through the crisis of the rebellion, and who 
supposed that by the thirteenth article of amendment they 
had secured the result of their labors, the conviction that 
something more was necessary in the way of constitutional 
frotection to the unfortunate race who had suffered so much. 
They accordingly passed through Congress the proposition 
for the fourteenth amendment, and they declined to treat as 
restored tu their full participation in the government of the 
Union the States which had been in insurrection, until they 
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ratified that article by a formal vote of their legislative 
bodies. 

Before we proceed to examine more critically the pro. 
visions of this amendment, on which the plaintiffs in error 
rely, let us complete and dismiss the history of the recent 
amendments, as that history relates to the general purpose 
which pervades them all. A few years’ experience satisfied 
the thoughtful men who had been the authors of the other 
two amendments that, notwithstanding the restraints of 
those articles on the States, and the laws passed under the 
additional powers granted to Congress, these were inade. 
quate for the protection of life, liberty, and property, with. 
out which freedom to the slave was no boon. They were in 
all those States denied the right of suffrage. The laws were 
administered by the white man alone. It was urged that a 
race of men distinctively marked as was the negro, living in 
the midst of another and dominant race, could never be fully 
secured in their person and their property without the right 
of suffrage. 

Hence the fifteenth amendment, which declares that “ the 
right of ‘a citizen of the United States to vote shall not be 
denied or abridged by any State on account of race, color, 
or previous condition of servitude.” The negro having, by 
the fourteenth amendment, been declared to be a citizen of 
the United States, is thus made a voter in every State of the 
Union. 

We repeat, then, in the light of this recapitulation of 
events, almost too recent to be called history, but which 
are familiar to us all; and on the most casual exami- 
nation of the language of these amendments, no one can 
fail to be impressed with the one pervading purpose found 
in them all, lying at the foundation of each, and without 
which none of them would have been even suggested; we 
mean the freedom of the slave race, the security and firm 
establishment of that freedom, and the protection of the 
newly-made freeman and citizen from the oppressions of 
those who had formerly exercised unlimited dominion over 
him. It is true that only the tifteenth amendment, in terms, 
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mentions the negro by speaking of his color and his slavery. 
But it is just as true that each of the other articles was ad. 


| dressed to the grievances of that race, and designed to rem- 


edy them as the fifteenth. 

We do not say that no one else but the negro can share 
in this protection. Both the language and spirit of these 
articles are to have their fair and just weight in any question 
of construction, Undoubtedly while negro slavery alone was 
inthe mind of the Congress which proposed the thirteenth 
article, it forbids any other kind of slavery, now or hereafter. 
If Mexican peonage or the Chinese coolie labor system shall 
| develop slavery of the Mexican or Chivese race within our 
| territory, this amendment may safely be trusted to make it 
vid. And so if other rights are assailed by the States which 
properly and necessarily full within the protection of these 
articles, that protection will apply, though the party inter- 
eted may not be of African descent. But what we do say, 
aud what we wish to be understood is, that in any fair and 
just construction of any section or phrase of these amend- 
ments, it is necessary to look to the purpose which we have 
wid was the pervading spirit of them all, the evil which 
they were designed to remedy, and the process of continued 
addition to the Constitution, until that purpose was supposed 
to be accomplished, as far as constitutional law can accom 
plish it. 

The first section of the fourteenth article, to which our 
attention is more specially invited, opens with a definition 
of citizenship—not only citizenship of the United States, but 
titizenship of the States. No such definition was previously 
found in the Constitution, nor had any attempt been made 
todefine it by uct of Cougress. It had been the oceasion of 

| much discussion in the courts, by the executive departments, 
| id in the public journals. It had been said by eminent 
| judges that no man was a citizen of the United States, ex- 
| eptaus he was a citizen of one of the States composing the 
Union. ‘Those, therefore, who had been born and resided 

ilways in the District of Columbia or in the Territories, 

hough within the United States, were not citizens. Whether 
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this proposition was sound or not had never been judicially 
decided. But it had been held by this court, in the cele 
berated Dred Scott case, only 2 few years before the outbrenk 
of the civil war, that a man of African descent, whether g 
slave or not, was not and could not be a citizen of a State o 
of the United States. This decision, while it met the cop. 
demnation of some of the ablest statesmen and constitutional 
lawyers of the country, had never been overruled; and if jt 
was to be accepted as a constitutional limitation of the right 


of citizenship, then all the negro race who had recently beey | 
made freemen, were still, not only not citizens, but were jp. | 


capable of becoming so by anything short of an amendment 
to the Constitution. 
To remove this difficulty primarily, and to establish 4 


clear and comprehensive definition of citizenship which | 


should declare what should constitute citizenship of the 
United States, and also citizenship of a State, the first clause 
of the first section was framed. 

‘All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside.” 

The first observation we have to make on this clause ig, 
that it puts at rest both the questions which we stated to 
have been the subject of differences of opinion. It declares 
that persons may be citizens of the United States without 
regard to their citizenship of a particular State, and it over. 
turns the Dred Scott decision by making all persons born 
within the United States and subject to its jurisdiction citi- 
zens of the United States. That its main purpose was to 
establish the citizenship of the negro can admit of no doubt, 
The phrase, ‘subject to its jurisdiction” was intended to 


exclude from its operation children of ministers, consuls, 
and citizens or subjects of foreign States born within the 
United States. 

The next observation is more important in view of the 
arguments of counsel in the present case. It is, that the 
distinction between citizenship of the United States and 
vitizenship of a State is ciearly recognized and established 
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Not only may a man be a citizen of the United States with. 
out being a citizen of a State, but an important element is 
necessary to convert the former into the latter. He must 
resile within the State to make him a citizen of it, but it is 
only necessary that he should be born or naturalized in the 
United States to be a citizen of the Union. 

It is quite clear, then, that there is a citizenship of the 
United States, and a citizenship of a State, which are dis- 
tinct from each other, and which depend upon different 
characteristics or circumstances in the individual. 

We think this distinction and its explicit recognition in 
this amendment of great weight in this argument, because 
the next paragraph of this same section, which is the one 
mainly relied on by the plaintiffs in error, speaks only of 


nich privileges and immunities of citizens of the United States, 
the | snd does not speak of those of citizens of the several States. 


alge 


ates, 


the 


€ 18, 
d to 
ares 
hout 
ver: 
born 
citi- 
18 to 
yubt, 
d to 
suls, 
1 the 


f the 
t the 

and 
shed 


The argument, however, in favor of the plaintiffs reste 
wholly on the assumption that the citizenship is the same, 
and the privileges and immunities guaranteed by the clause 
are the same. 
The language is, ‘‘ No State shall make or enforce any law 
| which shall abridge the privileges or immunities of citizens 
of the United States.’’ It is a little remarkable, if this clause 
was intended as a protection to the citizen of a State against 
the legislutive power of his own State, that the word citizen 
of the State should be left out when it is so carefully used, 
and used in contradistinction to citizens of the United States, 
inthe very sentence which precedes it. It is too clear for 
argument that the change in phraseology was adopted un- 
| derstandingly and with a purpose. 
Of the privileges and immunities of the citizen of the 
| United States, and of the privileges and immunities of the 
titizen of the State, and what they respectively are, we will 
presently consider; but we wish to atate here that it is only 
| the former which are placed by this clause under the pro- 
tection of the Federal Constitution, and that the latter, what- 
wer they may be, are not intended to have any additional 
protection by this paragraph of the amendment. 
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If, then, there is a difference between ‘he privileges and 
immunities belonging to a citizen of the United States as 
such, and those belonging to the citizen of the State as such 
the latter must rest for their security and protection where 
they have heretofore rested; for they are not embraced by 
this paragraph of the amendment. 

The first occurrence of the words “ privileges and immu. 
nities” in our constitutional history, is to be found in the 
fourth of the articles of the old Confederation. 

It declares ‘that the better to secure and perpetuate 
mutual friendship and intercourse among the people of the 
different States in this Union, the free inhabitants of each 
of these States, paupers, vagabonds, and fugitives from jus 
tice excepted, shall be entitled to all the privileges and im. 
munities of free citizens in the several States; and the people 
of each State shall have free ingress and regress to and from 
any other State, and shall enjoy therein all the privileges of 
trade and commerce, subject to the same duties, impositions, 
and restrictions as the inhabitants thereof respectively.” 

In the Constitution of the United States, which super. 
seded the Articles of Confederation, the corresponding pro- 
vision is found in section two of the fourth article, in the 
following words: “ The citizens of each State shall be en- 
titled to all the privileges and immunities of citizens of the 
several States.” 

There can be but little question that the purpose of both 
these provisions is the same, and that the privileges and im- 
munities intended are the same in each. In the article of the 
Confederation we have some of these specifically mentioned, 
and enough perhaps to give some general idea of the class 
of civil rights meant by the phrase. 

Fortunately we are not without judicial construction of 
this clause of the Constitution. The first and the leading 
case on the subject is that of Corfield v. Coryell, decided by 
Mr. Justice Washington in the Circuit Court for the District 
of Pennsylvania in 1823.* 


—— —_— so" 





a 


* 4 Washington’s Circuit Court, 871. 
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“The inquiry,” he says, “is, what are the privileges and 
immunities of ‘citizens of the several States? We feel no 
hesitation in confining these expressions to those privileges 
and immunities which are fundamental; which belong of 


_ right to the citizens of all free governments, and which have 


— 


atall times been enjoyed by citizens of the several States 
which compose this Union, from the time of their becoming 
free, independent, and sovereign, What these fundamental 
principles are, it would be more tedious than difficult to 
enumerate. They may all, however, be comprehended 
under the following general heads: protection by the gov- 
ernment, with the right to acquire and possess property of 
every kind, and to pursue and obtain happiness and safety, 
subject, nevertheless, to such restraints as the government 
may prescribe for the general good of the whole.” 

This definition of the privileges and immunities of citi- 
zens of the States is adopted in the main by this court in 
the recent case of Ward v. The State of Maryland,* while it 
declines to undertake an authoritative definition beyond 
what was necessary to that decision. The description, wheu 
taken to include others not named, but which are of the 
same general character, embraces nearly every civil right 
for the establishment and protection of which organized 
government is inatituted. They are, in the language of 
Judge Washington, those rights which are fundamental. 
Throughout his opinion, they are spoken of as rights be- 
longing to the individual as a citizen of a State. They are 
0 spoken of in the constitutional provision which he was 
construing. And they have always been held to be the class 
of rights which the State governments were created to estab- 


lish and secure. 


In the case of Paul v. Virginia,t the court, in expounding 
this clause of the Constitution, says that ‘“‘the privileges and 
immunities secured to citizens of each State in the several 


| States, by the provision in question, are those privileges aud 


| immunities which are common to the citizens in the latter 





* 12 Wallace, 430 + 8 Id. 180 
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States under their constitution and laws by virtue of thei; 
being citizens.” 

The constitutional provision there alluded to did not create 
those rights, which it called privileges and immunities of 
citizens of the States. It threw around them in that clauge 
no security for the citizen of the State in which they were 
claimed or exercised. Nor did it profess to control the power 
of the State governments over the rights of its own citizens, 

Its sole purpose wus to declare to the several States, that 
whatever those rights, as you grant or establish them to your 
own citizens, or as you limit or qualify, or impose restric. 
tions on their exercise, the same, neither more nor legs, 
shall be the measure of the rights of citizens of other States 
within your jurisdiction. 

It would be the vainest show of learning to attempt to 
prove by citations of authority, that up to the adoption of 
the recent amendments, no claim or pretence was set up 
that those rights depended on the Federal government for 
their existence or protection, beyond the very few express 
limitations which the Federal Constitution imposed upon 
the States—such, for instance, as the prohibition against ex 
post facto laws, bills of attainder, and laws impairing the 
obligation of contracts, But with the exception of these 
and a few other restrictions, the entire domain of the privi- 
leges and immunities of citizens of the States, as above de 
fined, lay within the constitutional and legislative power of 
the States, and without that of the Federal government. 
Was it the purpose of the fourteenth amendment, by the 
simple declaration that no State should make or enforce any 
law which shall abridge the privileges and immunities of 
citizens of the United States, to transter the security and pro- 
tection of all the civil rights which we have mentioned, 
from the States to the Federal government? And whereit 
is declared that Congress shall have the power to enforce 
that article, was it intended to bring within the power of 
Congress the entire domain of civil rights heretofore belong. 
ing exclusively to the States? 

All this and more must follow, if the proposition of the 
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ir plaintiffs in error be sound. For not only are these rights 

subject to the control of Congress whenever in its discretion 
te | any of them are supposed to be abridged by State legislation, 
of | but that body may also pass laws in advance, limiting and 
| restricting the exercise of legislative power by the Btates, in 
te | their most ordinary and usual functions, as in its judgment 
er | itmay think proper on all such subjects. And still further, 
ns, | such a construction followed by the reversal of the judg- 
nat | ments of the Supreme Court of Louisiana in these cases, 
yur | would constitute this court a perpetual censor upon all legis- 


‘ie. | Iation of the States, on the civil rights of their own citizens, 
88, | with authority to nullify such as it did not approve as con- 
tes | sistent with those rights, as they existed at the time of the 


adoption of this amendment. The argument we admit is 
to ) not always the most conclusive which is drawn from the 
| consequences urged against the adoption of a particular 
up | construction of an instrument. But when, as in the case 
for | before us, these consequences are so serious, so far-reaching 
ess | and pervading, so great a departure from the structure and 
pon } spiritof our institutions; when the effect is to fetter and 
tex \ degrade the State governments by subjecting them to the 
the control of Congress, in the exercise of powers heretofore 
ese | gniversally conceded to them of the most ordinary and fun- 
‘ivi | damental character; when in fact it radically changes the 
de | whole theory of the relations of the State and Federal gov- 
rof | ernments to each other and of both these governments to the 
ent. | people; the argument has a force that is irresistible, in the 


> 
> 


the | absence of language which expresses euch a purpose too 
any | clearly to admit of doubt. 


8 of We are convinced that no such results were intended by 
pro the Congress which proposed these amendments, nor by the 
ued, | legislatures of the States which ratified them. 

re it Having shown that the privileges and immunities relied 
oree | onin the argument are those which belong to citizens of 
erof | the States as such, and that they are left to the State gov- 
ong- ements for security and protection, and not by this article 
placed under the special care of the Federal government, 
Fthe | ®¢ may hold ourselves excused from defining the privileges 
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and immunities of citizens of the United States which no 
State can abridge, until some case involving those privileges 
may make it necessary to do so 

But Jest it should be said that no such privileges and im. 
munities are to be found if those we have been considering 
are excluded, we venture to suggest some which owe their 
existence to the Federal government, its National character, 
its Constitution, or its laws. : 

One of these is well described in the case of Crandall y, 
Nevada.* It is said to be the right of the citizen of this 
great country, protected by implied guarantees of its Con. 
stitution, “to come to the seat of government to assert any 
claim he may have upon that government, to transact any 
business he may have with it, to seek its protection, to share 
its offices, to engage in administering its functions. He hag 
the right of free access to its seaports, through which all 
operations of foreign commerce are conducted, to the sub. 
treasuries, land offices, and courts of justice in the several 
States.” And quoting from the language of Chief Justice 
Taney in another case, it is said “that for all the great pur. 
poses for which the Federal government was established, we 
are one people, with one common country, we are all citizens 
of the United States ;” and it is, as such citizens, that their 
rights are supported in this court in Crandall v. Nevada, 

Another privilege of a citizen of the United States is to 
demand the care and protection of the Federal government 
over his life, liberty, and property when on the high seas or 
within the jurisdiction of a foreign government. Of this 
there can be no doubt, nor that the right depends upon his 
character as a citizen of the United States. The right to 
peaceably assemble and petition for redress of grievances, 
the privilege of the writ of habeas corpus, are rights of the 
citizen guaranteed by the Federal Constitution. The right 
to use the navigable waters of the United States, however 
they may penetrate the territory of the several States, all 
rights secured to our citizens by treaties with foreign nations, 
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* 6 Wallace, 36. 
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( gre dependent upon citizenship of the United States, and not 
| citizenship of a State. Ono of these privileges is conferred 
by the very article under consideration. It is that a citizen 
of the United States can, of his own volition, become a citi- 
zen Of any State of the Union by a bond fide residence 
- therein, with the same rights as other citizens of that State. 
To these may be added the rights secured by the thirteenth 
and fifteenth articles of amendment, and by the other clause 
| of the fourteenth, next to be considered. 

But it is useless to pursue this branch of the inquiry, since 
 weare of opinion that the rights claimed by these plaintiff 
| jnerror, if they have any existence, are not privileges and 
| immunities of citizens of the United States within the mean- 

ing of the clause of the fourteenth amendment under con- 
_ sideration. 
| “All persons born or naturalized in the United States, and 
| subject to the jurisdiction thereof, are citizens of the United 
| States and of the State wherein they reside. No State shall 
make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall 
| any State deprive any person of life, liberty, or property 
| without due process of law, nor deny to any person within 
its jurisdiction the equal protection of its laws.”’ 
The argument has not been much pressed in these casva 
that the defendant’s charter deprives the plaintiffs of their 
| property without due process of law, or that it denies to 
them the equal protection of the law. The first of these 
| paragraphs has been in the Constitution since the adoption 
| of the fifth amendment, as a restraint upon the Federal 
| power. Itis also to be found in some form of expression 
inthe constitutions of nearly all the States, as a restraint 
_ upon the power of the States. This law then, has practi- 
cally been the same as it now is during the existence of the 
government, except so fur as the present amendment may 
| place the restraining power over the States in this matter in 
» the hands of the Federal government. 
| We are not without judicial interpretation, therefore, both 
State und National, of the meaning of this clause. And it 
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(8 sufficient to say that under no construction of that pro. 
vision that we have ever seen, or any that we deem admis. 
sible, can the restraint imposed by the State of Louisiang 
upon the exercise of their trade by the butchers of New 
Orleans be held to bea deprivation of property within the 
meaning of that provision. 

‘Nor shall any State deny to any person within its juris. 
diction the equal protection of the laws.” 

In the light of the history of these amendments, and the 
pervading purpose of them, which we have already dis 
cussed, it is not difficult to give a meaning to this clause 
The existence of laws in the States where the newly emar. 
cipated negroes resided, which discriminated with gross it 
justice and hardship against them as a class, was the evil to 
be remedied by this clause, and by it such laws are for. 
bidden. 

If, however, the States did not conform their laws to jts 
requirements, then by the fifth section of the article of 
amendment Congress was authorized to enforce it by suita- 
ble legislation. We doubt very much whether any action 
of a State not directed by way of discrimination against the 
negroes as a class, or on account of their race, will ever be 
held to come within the purview of this provision. It is 
so clearly a provision for that race and that emergency, that 
a strong case would be necessary for its application to any 
other. But as it is a State that is to be dealt with, and not 
alone the validity of its laws, we may safely leave that matter 
until Congress shall have exercised its power, or some case 
of State oppression, by denial of equal justice in its courts, 
shall have claimed a decision at our hands. We find no 
such case in the one before us, and do not deem it necessary 
to go over the argument again, as it may have relation to 
this particular clause of the amendment. 


In the early history of the organization of the govern- 
ment, its statesmen seem to have divided on the line which 
should separate the powers of the National government from 
those of the State governments, and though this line has 
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never been very well detined in public opinion, such a di- 
vision has continued from that day to this. 

The adoption of the first eleven amendments to the Con- 
stitution so soon after the original instrument was accepted, 
shows a prevailing sense of danger at that time from the 
Federal power. And it cannot be denied that such a jeal- 
ousy continued to exist with many patriotic men until the 
breaking out of the late civil war. It was then discovered 
that the true danger to the perpetuity of the Union was in 
the capacity of the State organizations to combine and con- 
centrate all the powers of the State, and of contiguous 
States, for a determined resistance to the General Govern- 
ment. 

Unquestionably this has given great force to the .argu- 
ment, and added largely to the number of those who believe 
in the necessity of a strong National government. 

But, however pervading this sentiment, and however it 
may have contributed to the adoption of the amendments 
we have been considering, we do not see in those amend- 
ments any purpose to destroy the main features of the gen- 
eral system. Under the pressure of all the excited feeling 
growing out of the war, our statesmen have still believed 
that the existence of the States with powers for domestic 
and local government, including the regulation of civil 
rights—the rights of person and of property—was essential 
to the perfect working of our complex form of government, 
though they have thought proper to impose additional limi- 
tations on the States, and to confer additional power on that 
of the Nation. 

But whatever fluctuations may be ‘seen in the history of 
public opinion on this subject during the period of our na 
tional existence, we think it will be found that this court, so 
far as its functions required, has always held with a steady 
and an even hand the balance between State and Federal 
power, and we trust that such may continue to be the his 
tory of its relation to that subject so long as it shall have 
duties to perform which demand of it a construction of the 
Constitution, or of any of its parts. 
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The judgments of the Supreme Court of Louisiana jp 
these cases a-e 
AFFIRMED, 


Mr. Justice FIELD, dissenting : 


I am unable to agree with the majority of the court ip 
these cases, and will proceed to state the reasons of my dia 
sent from their judgment. 

The cases grow out of the act of the legislature of the 
State of Louisiana, entitled An act to protect the health 
of the city of New Orleans, to locate the stock-landings and 
slaughter-houses, and to incorporate ‘The Crescent City 
Live-Stock Landing and Slaughter-[ouse Company,’” 
which was approved on the eighth of March, 1869, and 
went into operation on the first of June following. The 
act creates the corporation mentioned in its title, which ig 
composed of seventeen persons designated by name, and 
invests them and their successors with the powers usually 
conferred upon corporations in addition to their special and 
exclusive privileges. It first declares that it shall not be 
lawful, after the first day of June, 1869, to “land, keep, or 
slaughter any cattle, beeves, calves, sheep, swine, or other 
animals, or to have, keep, or establish any stock-landing, 
yards, sluuglter-houses, or abattoirs within the city of New 
Orleans or the parishes of Orleans, Jefferson, and St. Ber. 
nard,” except us provided in the act; and imposes a penalty 
of two hundred and fifty dollars for each violation of its pro. 
visions. It then authorizes the corporation mentioned to 
establish and erect within the parish of St. Bernard and the 
corporate limits of New Orleans, below the United States 
barracks, on the east side of the Mississippi, or at any point 
below a designated railroad depot on the west side of the 
river, ‘* wharves, stables, sheds, yards, and buildings, neces 
sary to land, stable, shelter, protect, and preserve all kinds 
of horses, mules, cattle, and other animals,” and provides 
that cattle and other animals, destined for sale or slaughter 
in the city of New Orleans or its environs, shall be landed 
at the landings and yards of the company, and be there 
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yarded, sheltered, and protected, if necessary ; and that the 
company shall be entitled to certain prescribed fees for the 
use of its wharves, and for each animal landed, and be au- 
thorized to detain the animals until the fees are paid, and if 
not paid within fifteen days to take proceedings for their 
sale. Every person violating any of these provisions, or 
landing, yarding, or keepimg animals elsewhere, is subjected 
to a fine of two hundred and fifty dollars. 

The act then requires the corporation to erect a grand 
slaughter-house of sufficient dimensions to accommodate all 
butchers, and iu which five hundred animals may be slaugh- 
tered a day, with a sufficient number of sheds and stables 
for the stock received at the port of New Orleans, at the 
same time authorizing the company to erect other landing- 
places and other slaughter-houses at any points consistent 
with the provisions of the act. 

The act then provides that when the slaughter-houses and 
accessory buildings have been completed and thrown open 
for use, public notice thereof shall be given for thirty days, 
and within that time “all other stock-landings and slaugh- 
ter-houses within the parishes of Orleans, Jefferson, and St. 
Bernard shall be closed, and it shall no longer be lawful to 
slaughter cattle, hogs, calves, sheep, or goats, the meat of 
which is determined [destined] for sale within the parishes 
aforesaid, under a penalty of one hundred dollars for each 
and every offence.” 

The act then provides that the company shall receive for 
every animal slaughtered in its buildings certain prescribed 
fees, besides the head, feet, gore, and entrails of all animals 
except of swine. 

Other provisions of the act require the inspection of the 
animals before they are slaughtered, and allow the construc- 
tion of railways to facilitate communication with the build- 
ings of the company and the city of New Orleans. 

But it is only the special and exclusive privileges con- 
ferred by the act that this court has to consider in the cases 
before it. These privileges are granted for the period of 
twenty-five years. Their exclusive character not only fol- 
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lows from the provisions I have cited, but it is declared in 
express terms in the act. In the third section the language 
is that the corporation “ shall have the sole and exclusive priv. 
ilege of conducting and carrying on the live-stock, landing, 
and slaughter-houee business within the limits and privileges 
granted by the provisions of the act.” And in the fourth 
section the language is, that after the first of June, 1869, 
the company shall have “the exclusive privilege of having 
landed at their landing-places all animals intended for sale 
or slaughter in the parishes of Orleans and Jefferson,” and 
“the exclusive privilege of having slaughtered” in its 
slaughter-houses all animals, the meat of which is intended 
for sale in these parishes. 

In order to understand the real character of these special 
privileges, it is necessary to know the extent of country and 
of population which they affect. The parish of Orleans con. 
tains an area of country of 150 square miles; the parish of 
Jefferson, 384 square miles; and the parish of St. Bernard, 
620 synare miles. The three parishes together contain an 
area of 1154 square miles, and they have a population of 
hetween two and three hundred thousand people. 

The plaintiffs in error deny the validity of the act in ques. 
tion, 8o far as it confers the special and exclusive privileges 
mentioned, The first case before us was brought by an 
vasociation of butchers in the three parishes against the cor- 
oration, to prevent the assertion and enforcement of these 
privileges. The second case was instituted by the attorney- 
general of the State, in the name of the State, to protect the 
corporation in the enjoyment of these privileges, and to pre- 
vent an association of stock-dealers aud butchers from ac- 
quiring a tract of land in the same district with the corpora- 
tion, upon which to erect suitable buildings for receiving, 
keeping, and slaughtering cattle, and preparing animal food 
for market. The third case was commenced by the corpora- 
tion itself, to restrain the defendants from carrying on a 
business similar to its.own, in violation of its alleged exclu- 
sive privileges. 

‘The substance of the averments of the plaintiffs in error 
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is thie: That prior to the passage of the act in question they 
were engaged in the lawful and necessary business of pro- 
curing and bringing to the parishes of Orleans, Jefferson, 
and St. Bernard, animals suitable for human food, and iu 
preparing such food for market; that in the proseeution of 
this business they had provided in these parishes suitable 
establishments for landing, sheltering, keeping, and slaugh- 
tering cattle and the sale of meat; that with their associa- 
tion about four hundred persons were connected, and that 
in the parishes named about a thousand persons were thus 
engaged in procuring, preparing, and selling animal food. 
And they complain that the business of landing, yarding, 
and keeping, within the parishes named, cattle intended for 
sale or slaughter, which was lawful for them to pursue before 
the first day of June, 1869, is made by that act unlawful for 
any one except the corporation named; and that the business 
of slaughtering cattle and preparing animal food for market, 
which it was lawful for them to pursue in these parishes be- 
fore that day, is made by that act unlawful for them to par- 
sue afterwards, except in the buildings of the company, and 
upon payment of certain prescribed fees, and a surrender of 
a valuable portion of each animal slaughtered. And they 
contend that the lawful business of landing, yarding, shel- 
tering, and keeping cattle intended for sale or slaughter, 
which they in common with every individual in the com- 
munity of the three parishes had a right to follow, cannot 
be thus taken from them and given over for a period of 
twenty-five years to the sole and exclusive enjoyment of a 
corporation of seventeen persons or of anybody else. And 
they also contend that the lawful and necessary business of 
slanghtering cattle and preparing animal food for market, 
which they and all other individuals had a right to follow, 
cannot be thus restricted within this territory of 1154 square 
miles to the buildings of this corporation, or be subjected to 
tribute for the emolument of that body. 


No one will deny the abstract justice which lies in the 
position of the plaintiffs in error; and I shall endeavor to 
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show that the position has some support in the fundamental 
law of the country. 

It is contended in justification for the act in question that 
it was adopted in the interest of the city, to promote its 
cleanliness and protect its health, and was the legitimate 
exercise of what is termed the police power of the State, 
That power undoubtedly extends to all regulations affecting 
the health, good order, morals, peace, and safety of society, 
and is exercised on a great variety of subjects, and in almost 
numberless ways. All sorts of restrictions and burdens are 
imposed under it, and when these are not in conflict with 
any constitutional prohibitions, or fundamental principles, 
they cannot be successfully assailed in a judicial tribunal, 
With this power of the State and its legitimate exercise | 
shall not differ from the majority of the court. But under 
the pretence of prescribing a police regulation the State 
cannot be permitted to encroach upon any of the just rights 
of the citizen, which the Constitution intended to secure 
against abridgment. 

In the law in question there are only two provisions which 
can properly be called police regulations—the one which 
requires the landing and slaughtering of animals below the 
city of New Orleans, and the other which requires the in- 
spection of the animals before they are slaughtered. When 
these requirements are complied with, the sanitary purposes 
of the act are accomplished. In all other particulars the act 
is @ mere grant to a corporation created by it of special and 
exclusive privileges by which the health of the city is in no 
way promoted. It is plain that if the corporation can, with- 
out endangering the health of the public, carry on the busi- 
ness of landing, keeping, and slaughtering cattle within 8 
district below the city embracing an area of over a thousand 
square miles, it would not endanger the public health if 
other persons were also permitted to carry on the same 
business within the same district under similar conditions 
as to the inspection of the animals. The health of the city 
might require the removal from its limits and suburbs of all 
bnildings tor keeping «nd slaughtering cattle, but no such 
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object could possibly justify legislation removing such build- 
ings from @ large part of the State for the benefit of a single 
corporation, The pretence of sanitary regulations for the 
nt of the exclusive privileges is a shallow one, which 

| merits only this passing notice. 
It is also sought to justify the act in question on the same 
y | principle that exclusive grants for ferries, bridges, and turn- 
, | pikes are sanctioned. But it can find no support there. 
t | Those grants are of franchises of a public character apper- 
e / taining to the government. Their use usually requires the 
h | exercise of the sovereign right of eminent domain. It is for 
3, | the government to determine when one of them shall be 
| granted, and the conditions upon which it shall be enjoyed. 
I | [tis the duty of the government to provide suitable roads, 
et bridges, and ferries for the convenience of the public, and 
if it chooses to devolve this duty to any extent, or in any 
ts | locality, upon particular individuals or corporations, it may 
of course stipulate for such exclusive privileges connected 
with the franchise as it may deem proper, without encroach- 








3 





ch ing upon the freedom or the just rights of others. The 
ch grant, with exclusive privileges, of a right thus appertaining 
he tothe government, is a very different thing from a grant, 
in with exclusive privileges, of a right to pursue one of the 
en | ordinary trades or callings of life, which is a right apper- 
8 | taining solely to the individual. 

act Nor is there any analogy between this act of Louisiana 
nd | andthe legislation which confers upon the inventor of a new 
no | ad useful improvement an exclusive right to make and sell 
th- toothers his invention. The government in this way. only 
isi- | «cures to the inventor the temporary enjoyment of that 
ne which, without him, would not have existed. It thus only 
and recognizes in the inventor a temporary property in the prod- 
if uct of his own brain. 

ime The act of Louisiana presents the naked case, unaccom- 
a panied by any public considerations, where a right to pursue 
uty 


| slawful and necessary calling, previously enjoyed by every 
fall | dtizen, and in connection with which a thousand persons 
vere daily eraployed, is taken away and vested exclusively 
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for twenty-five years, for an extensive district and a large 
population, in a single corporation, or its exercise is for that 
period restricted to the establishments of the corporation, 
and there allowed only upon onerous conditions. 

If exclusive privileges of this character can be granted to 
¥ corporation of seventeen persons, they may, in the disere. 
tion of the legislature, be equally granted to a single indi. 
vidual. If they may be granted for twenty-five years they 
may be equally granted for a century, and in perpetuity, 
If they may be granted for the landing and keeping of ani. 
mals intended for sale or slaughter they may be equally 
granted for the landing and storing of grain and other prod. 
ucts of the earth, or for any article of commerce. If they 
may be granted for structures in which animal food is pre. 
pared for market they may be equally granted for structures 
jn which farinaceous or vegetable food is prepared. They 
may be granted for any of the pursuits of human industry, 
even in its most simple and common forms. Indeed, upon 
the theory on which the exclusive privileges granted by the 
act in question are sustained, there is no monopoly, in the 
most odious form, which may not be upheld. 

The question presented is, therefore, one of the gravest 
importance, not merely to the parties here, but to the whole 
country. It is nothing less than the question whether the 
recent amendments to the Federal Constitution protect the 
citizens of the United States against the deprivation of their 
common rights by State legislation. In my judgment the 
fourteenth amendinent does afford such protection, and was 
so intended by the Congress which framed and the States 
which adopted it. 

The counsel for the plaintiffs in error have contended, 
with great force, that the act in question is also inhibited by 
the thirteenth amendment. 

That amendment prohibits slavery and involuntary servi- 
tude, except as a punishment for crime, but I have not sup. 
posed it was susceptible of a construction which would cover 
the enactment in question. I have been so accustomed to 
regard it es intended to meet that form of slavery which had 





previo 
rivil v 
am I 
counst 
ment 
to Aft 
applic 
is pro 
the te 
The 
subjec 
aware 
Civil 
howe 
slaver 
serfag 
of cor 
others 
lition 
make 
to giv 
of life 
and te 
probit 
of the 
where 
him ¢ 
respec 
allowe 
localit 
the te 
deny 
tainly 
of a f 
| labor 
one pl 
| an im 


force 


~ 


~ eee ene SS 





CIVIL RIGHTS—1959 2061 


rge previously prevailed in this country, and to which the recent 
hat civil war owed its existence, that I was not prepared, nor 
ion, | I yet, to give to it the extent and force ascribed by 

counsel. Still it is evident that the language of the amend- 
1 to | ment is not used in a restrictive sense. It is not confined 
ore. | to African slavery alone. It is general and universal in its 
ae | application. Slavery of white men as well as of black men 
hey | is prohibited, and not merely slavery in the strict sense of 


ity. the term, but involuntary servitude in every form. 

ini, | 1 mhe words “involuntary servitude” have not been the 
ally subject of any judicial or legislative exposition, that I am 
oq. | aware of, in this country, except that which is found in the 


hey Civil Rights Act, which will be hereafter noticed. It is, 
Dre. however, clear that they include something more than 
res Savery in the strict sense of the term; they include also 


hey serfage, vassalage, villenage, peonage, and all other forms 
try, of compulsory service for the mere benefit or pleasure of 
pon others. Nor is this the full import of the terms. The abo- 
the | lition of slavery and involuntary servitude was intended to 
the | make every one born in this country a freeman, and as such 
| togive to him the right to pursue the ordinary avocations 

vet of life without other restraint than such as affects all others, 
hole | ad to enjoy equally with them the fruits of his labor, A 
‘the | Prohibition to him to pursue certain callings, open to others 
‘the of the same age, condition, and sex, or to reside in places 
heir Where others are .permitted to live, would so far deprive 
the him of the rights of a freeman, and would place him, as 
respects others, in a condition of servitude. A person 
allowed to pursue only one trade or calling, and only in one 
locality of the country, would not be, in the strict sense of 
ded, the term, in a condition of slavery, but probably none would 
iby | deny that he would be in a condition of servitude. He cer- 
tainly would not possess the liberties nor enjoy the privileges 

ofa freeman. The compulsion which would force him to 


was 
‘ates 


arvi- | ee a : 
labor even for his own benefit only in one direction, or in 

sup | i 

over ole place, would be almost as oppressive and nearly as great 


dto | @ invasion of his liberty as the compulsion which would 
had force him to labor for the benefit or pleasure of another, 
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} 


and would equally constitute an element of servitude, The | antary 


counsel of the plaintiffs in error therefore contend that | who Ww 
“wherever a law of a State, or a law of the United States, | ing the 
makes « discrimination between classes of persons, which | was in 


deprives the one class of their freedom or their property, or | ment, | 
which makes a caste of them to subserve the power, pride, | tical fr 
avarice, vanity, or vengeance of others,” there involuntary | some | 





ment. of civi 

Ii is not necessary, in my jndgment, for the disposition of | take it 
the present case in favor of the plaintiffs in error, to accept | depriv 
as entirely correct this conclusion of counsel, It, however, other « 


servitude exists within the meaning of the thirteenth amend. | freed 


finds support in the act of Congress known as the Civil Rights | and it 
Act, which was framed and adopted upon a construction of | tion is 
the thirteenth amendment, giving to its language a similar Byt 


breadth. That amendment was ratified on the eighteenth | s terr 
ot December, 1865,* and in April of the following year the | miles, 
Civil Rights Act was passed.f Its first section declares that | every 
all persons born in the United States, and not subject to | food fe 
any foreign power, excluding Indians not taxed, are “citi. | the far 
zens of the United States,” and that “ such citizens, of every | and fc 
race and color, without regard to any previous condition of | tribute 
slavery, or involuntary servitude, except as a punishment | of eac 
for crime, whereof the party shall have been duly convicted, | who h 
shall have the same right in every State and Territory in the | the ya 
United States, to make and enforce contracts, to sue, be par | slike 
ties, and give evidence, to inherit, purchase, lease, sell, hold, | buildit 
and convey real and personal property, and to full and equal them i 
benefit of all laws and proceedings for the security of persop in the 
and property, as enjoyed by white citizens.” the co 

This legislation was supported upon the theory that citi: | dred ¢ 
zens of the United States as such were entitled to the rights | upon 
and privileges enumerated, and that to deny to any such | the sp 


citizen equality in these rights and privileges with others, | tion, a 

was, to the extent of the denial, subjecting him to an invol | the rer 

FR er ener rt reer ear nei trtere autry 
* The proclamatic no of its ratification was made on that day (13 Stat. at 


Large, 774). —— 
+ 14 Id. 27. *Q 
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The untary servitude, Senator Trumbull, who drew the act and 
hat | who was its earnest advocate in the Senate, stated, on open- 
tes, | ing the discussion upon it in that body, that the measure 
ich | was intended tu give effect to the declaration of the amend- 
,or | ment, and to secure to all persons in the United States prac- 
ide, { tical freedom. After referring to several statutes passed in 
ary | some of the Southern States, discriminating between the 





nq. | freedmen and white citizens, and after citing the definition 
of civil liberty given by Blackstone, the Senator said: “I 
rof | take it that any statute which is not equal to all, and which 
cept | deprives any citizen of civil rights, which are secured to 
ver, | other citizeus, is an unjust encroachment upon his liberty; 
ghts | and it is in fact a badge of servitude which by tne Constitu- 
rof | tion is prohibited.’’* 
ilar By the act of Louisiana, within the three parishes named, 
nth | # territory exceeding one thousand one hundred square 
the | miles, and embracing over two hundred thousund people, 
that | every man who pursues the business of preparing animal 
t to | food for market must take his animals to the buildings of 
cit. | the favored company, and must perform his work in them, 
very | and for the use of the buildings must pay a prescribed 
n of | tribute to the company, and leave with it a valuable portion, 
nent | of each animal slaughtered. Every man in these parishes 
ted, | who has a horse or other animal for sale, must carry him to 
1the | the yards and stables of this company, and for their use pay 
par. alike tribute. He is not allowed to do his work in his own 
old, | buildings, or to take his animals to his own stables or keep 
qual | them in his own yards, even though they should be erected 
rsov | inthe same district as the buildings, stables, and yards of 
the company, and that district embraces over eleven hun- 
citi: | dred square miles. The prohibitions imposed by this act 
hts | upon butchers and dealers in cuttle in these parishes, and 
such | the special privileges conferred upon the favored corpora- 
hers, | tion, are similar in principle and as odious in character as 
nvol: | the restrictions imposed in the last century upon the peas- 


mat Cty in some parts of France, where, as says a French 








> Qongressional Globe, 1st Session, 89th Congress, part 1, page 474 
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writer, the peasant was prohibted “to hunt on his own lands 
to fish in his own waters, to grind at his own mill, to cook 
at his own oven, to dry his clothes on his own machines, 
to whet his instruments at his own grindstone, to make 
his own wine, his oil, and his cider at his own press, ... or 
to sell his commodities at the public market.” The exely, 
sive right to all these privileges was vested in the lords of 
the vicinage. “The history of the most execrable tyranny | 
of ancient times,” says the same writer, “ offers nothing 
like this. This category of oppressions cannot be applied | 
to a free man, or to the peasant, except in violation of his | 
rights.” 

But if the exclusive privileges conferred upon the Loui. 
siana corporation can be eustained, it is not perceived why 
exclusive privileges for the construction and keeping of 
ovens, machines, grindstones, wine-presses, and for all the 
numerous trades and pursuits for the prosecution of which 
buildings are required, may not be equally bestowed upon 
other corporations or private individuals, and for periods of 
indefinite duration. 

It is not necessary, however, as I have said, to rest my 
objections to the act in question upon the terms and mean 
ing of the thirteenth amendment. The provisions of the 
fourteenth amendment, which is properly a supplement to 
the thirteenth, cover, in my judgment, the case before us, 
aud inhibit any legislation which confers special and exclu- 
sive privileges like these under consideration. The amend. 
ment was adopted to obviate objections which had been 
raised and pressed with great force to the validity of the Civil 
Rights Act, and to place the common rights of American 
citizens under the protection of the National government. 
It first declares that “all persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they 
reside.” It then declares that ‘no State shall make or en 
force any law which shall abridge the privileges or immuni- 
ties of citizens of the United States, nor shall any State 
deprive any person of life, liberty, or property, without due 
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process of law, nor deny to any person within its jurisdiction 
the equal protection of the laws.” 

The firet clause of this amendment determines who are 
citizens of the United States, and how their citizenship is 
created. Before its enactment there was much diversity of 
opinion among jurists and statesmen whether there was any 
such citizenship independent of that of the State, and, if 
any existed, as to the manner in which it originated. With 
a great number the opinion prevailed that there was no 
such citizenship independeut of the citizenship of the State. 
Such was the opinion of Mr. Calhoun and the class repre- 
sented by him. In his celebrated speech in the Senate upon 
the Force Bill, in 1833, referring to the reliance expressed 
by a senator upon the fact that we are citizens of the United 
States, he said: “If by citizen of the United States he means 
acitizen at large, one whose citizenship extends to the entire 
geographical limits of the country without having a local 
citizenship in some State or Territory, a sort of citizen of 
the world, all I have to say is that such a citizen would be a 
perfect nondescript; that not a single individual of this de- 
scription can be found in the entire mass of our population. 
Notwithstanding all the pomp and display of “eloquence on 
the occasion, every citizen is a citizen of some State or Ter- 
ritory, and as such, under an express provision of the Con- 
stitution, is entitled to all privileges and immunities of citi- 
zens in the several States; and it is in this and no other 
sense that we are citizens of the United States.”’* 

In the Dred Scott case this subject of citizenship of the 
United States was fully and elaborately discussed. The ex- 
position in the opinion of Mr. Justice Curtis has been gener- 
ally accepted by the profession of the country as the one 
containing the soundest views of constitutional law. And 
he held that, under the Constitution, citizenship of the United 
States in reference to natives was dependent upon citizen- 


ship in the several States, under their constitutions and 
laws, 





* Calhoun’s Works, vol. 2, p. 242. 
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The Chiet Justice, in that case, and a majority of the court 
with him, held that the words “people of the United States’ 
and “ citizens” were synonymous terms; that the people of 
the respective States were the parties to the Constitution; 
that these people consisted of the free inhabitants of those 
States; that they had provided in their Constitution forthe 
adoption of a uniform rule of naturalization; that they and 
their descendants and persons naturalized were the only 
persons who could be citizens of the United States, and that 
it was not in the power of any State to invest any other 
person with citizenship so that he could enjoy the privileges 
of a citizen under the Constitution, and that theretore the 
descendants of persons brought to this country and sold ag 
slaves were not, and could not be citizens within the mean. 
ing of the Constitution, 

The first clause of the fourteenth amendment changes 
this whole subject, and removes it from the region of dis. 
cussion and doubt. It recognizes in express terms, if it 
does not create, citizens of the United States, and it makes 
their citizenship dependent upon the place of their birth, or 
the fact of their adoption, and not. upon the constitution or 
laws of any State or the condition of their aucestry. A 
citizen of a State is now only a citizen of the United States 
residing in that State. The fundamental rights, privileges, 
and immunities which belong to him as a free man anda 
free citizen, now belong to him as a citizen of the United 
States, and are not dependent upon his citizenship of any 
State. The exercise of these rights and privileges, and the 
degree of enjoyment received from such exercise, are always 
more or less affected by the condition and the local institu- 
tions of the State, or city, or town where he resides, They 
are thus affected in a State by the wisdom of its laws, the 
ability of its officers, the efficiency of its magistrates, the 
education and morals of its people, and by many other con- 
siderations. This is a result which follows from the consti- 
tution of society, and can never be avoided, but in no other 
way can they be affected by the action of the State, or by 
the residence of the citizen therein. They do not derive 
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their existence from its legislation, and cannot be destroyed 
by its power. 

The amendment does not attempt to confer any new 
privileges or immunities upon citizens, or to enumerate or 
define those already existing. It assumes that there are 
such privileges and immunities which belong of right to 
citizens as such, and ordains that they shall not be abridged 
by State legislation. If this inhibition has no reference to 
privileges and immunities of this character, but only refers, 
aa held by the majority of the court in their opinion, to such 
privileges and immunities as were before its adoption spe- 
cially designated in the Constitution or necessarily implied 
as belonging to citizens of the United States, it was a vain 
and idle enactment, which accomplished nothing, and most 
unnecessarily excited Congress and the people on its pas- 
sage. With privileges and immunities thus designated or 
implied no State could ever have interfered by its laws, 
and no new constitutional provision was required to inhibit 
such interference. The supremacy of the Constitution and 
the laws of the United States always controlled any State 
legislation of that character. But if the amendment refers 
to the natural and inalienable rights which belong to all 
citizens, the inhibition has a profound significance and con- 
sequence. 

What, then, are the privileges and immunities which are 
secured against abridgment by State legislation ? 

In the first section of the Civil Rights Act Congress has 
given its interpretation to these terms, or at least has stated 
some of the rights which, in its judgment, these terms in- 
clude; it has there declared that they include the right “ to 


» make and enforce contracts, to sue, be parties and give evi- 


——— 


— 


dence, to inherit, purchase, lease, sell, hold, and convey real 
and personal property, and to full and equal benefit of all 
laws and proceedings for the security of person and prop- 
erty.” That act, it is true, was passed belore the fourteenth 
amendment, but the amendment was adopted, as I have 
already said, to obviate objections to the act, or, speaking 
more accurately, I should say, to obviate objections to legia- 
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lation of a similar character, extending the protection of 
the National government over the common rights of all citi 
zens of the United States. Accordingly, after its ratifica 
tion, Congress re-enacted the act under the belief that what. 
ever doubts may have previously existed of its validity, they 
were removed by the amendment.* 

The terms, privileges and immunities, are not new in 
the amendment; they were in the Constitution before the 
amendment was adopted. They are found in the second 
section of the fourth article, which declares that “the citj 
zeus of each State shall be entitled to all privileges am 
immunities of citizens in the several States,” and they have 
been the subject of frequent consideration in judicial de 
cisions. In Corfield v. Coryell,t Mr. Justice Washington said 


he had ‘no hesitation in confining these expressions to thoee > 


privileges and immunities which were, in their nature, fun. 
damental ; which belong of right to citizens of all free gov. 
ernments, and which have at all times been enjoyed by the 
citizens of the several States which compose the Union, 
from the time of their becoming free, independent, and 
sovereign ;” and, in considering what those fundamental 
privileges were, he said that perhaps it would be more 
tedious than difficult to enumerate them, but that they might 
be ‘all comprehended under the following general heads; 
protection by the government; the enjoyment of life and 
liberty, with the right to acquire and possess property of 
every kind, and to pursue and obtain happiness and safety, 
subject, nevertheless, to such restraints as the government 
may justly prescribe for the general good of the whole.” 
This appears to me to be a sound construction of the clause 
in question. The privileges and immunities designated are 
those which of right belong lo the citizens of all free governments. 
Clearly among these must be placed the right to pursue a 
lawful employment in a lawful manner, without other re 
straint than such az equally affects all persons. In the discus- 





* May 8ist, 1870; 16 Stat. at Large, 144. 
t 4 Wasbington’s Circuit Court, 880. 
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gions in Congress upon the passage of the Civil Rights Act 


— 


repeated reference was made to this language of Mr. Juetice 
Washington. It was cited by Senator Trumbull with the 
observation that it enumerated the very rights belonging to 
,citizen of the United States set forth in the first section 
of the act, and with the statement that all persons born in 
the United States, being declared by the act citizens of the 
United States, would thenceforth be entitled to the rights 
of citizens, and that these were the great fundamental rights 
set forth in theact; and that they were set forth “as apper- 
taining to every freeman.” 

The privileges and immunities designated in the second 
section of the fourth article of the Constitution are, then, 
according to the decision cited, those which of right belong 


, tothe citizens of all free governments, and they can be en- 


joyed under that clause by the citizens of each State in the 
several States upon the same terms and conditions as they 
are enjoyed by the citizens of the latter States. No dis- 
crimination can be made by one State against the citizens 
of other States in their enjoyment, uor can any greater im- 
position be levied than such as is laid upon its own citizens, 
Itis a clause which insures equality in the enjoyment of these 
rights between citizens of the several States whilst in the 
same State. 

Nor is there anything in the opinion in the case of Paul 
v. Virginia,* which at all militates against these views, as is 
supposed by the majority of the court. The act of Virginia, 
of 1866, which was under consideration in that case, pro- 
vided that no insurance company, not incorporated under 
the laws of the State, should carry on its business within 


| the State without previously obtaining a license for that 
| purpose; and that it should not receive such license until it 


—— 


lal deposited with the treasurer of the State bouds of a 
specified character, to an amouut varying from thirty to fifty 
thousand dollars. No such deposit was required of insur- 
ace companies incorporated by the State, for carrying ou 








* 8 Wallace, 168. 
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their business within the State; and in the case cited the f 


validity of the discriminating provisions of the statute of 
Virginia between her own corporations and the corporations 
of other States, was assailed. It was contended that the 
statute in this particular was in conflict with that clause of 
the Constitution which declares that “the citizens of each 
State shall be entitled to all privileges and immunities of 
citizens in the several Stutes.” But the court answered, 
that corporations were not citizens within the meaning of 
this clause; that the term citizens as there used applied only 
to natural persons, members of the body politic owing alle. 
giance to the State, not to artiticial persons created by the 
legislature and possessing only the attributes which the 
legislature had prescribed; that though it had been held 
that where contracts or rights of property were to be en- 
forced by or against a corporation, the courts of the United 
States would, for the purpose of maintaining jurisdiction, 
consider the corporation as representing citizens of the 
State, under the luws of which it was created, and to this 
extent would treat a corporation as a citizen within the pro- 
vision of the Constitution extending the judicial power of the 
United States to controversies between citizens of different 
States, it had never been held in any case which had come 
under its observation, either in the State or Federal courts, 
that 4 corporation was a citizen within the meaning of the 
clause in question, entitling the citizens of each State to the 
privileges and immunities of citizens in the several States, 
And the court observed, that the privileges and immunities 
secured by that provision were those privileges and immu- 
nities Which were common to the citizens in the latter States, 
under their constitution and laws, by virtue of their being 
citizens; that special privileges enjoyed by citizens in their 
own States were not secured in other States by the provision; 
that it was not intended by it to give to the laws of one State 
any operation in other States; that they could have uo such 
operation except by the permission, expressed or implied, of 
those States; and that the special privileges which they con- 
ferred must, therefore, be enjoyed at home unless the assent 
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of other States to their enjoyment therein were given. And 


so the court held, that a corporation, being a grant of spe- 
cial privileges to the corporators, had no legal existence be- 
yond the limits of the sovereignty where created, and that 
the recognition of its existence by other States, and the en- 
forcement of its contracts made therein, depended purely 
upon the assent of tlose States, which could be granted 
upon such terms and conditions as those States might think 
proper to Impose. 

The whole purport of the decision was, that citizens of 
one State do not carry witk them into other States any 
special privileges or immunities, conferred by the laws of 
their own States, of a corporate or other character. That 
decision has no pertinency to the questions involved in this 


; ese. The common privileges and immunities which of 


~. errr 


a et eee 
ee ee le 


a 


an ee 
wv 


right belong to all citizens, stand on a very different footing. 
These the citizens of each State do carry with them into 
other States and are secured by the clause in question, in 
their enjoyment upon terms of equality with citizens of the 
latter States, This equality in one particular was enforced 
by this court in the recent case of Ward v. The State of Mary- 
land, reported in the 12th of Wallace. A statute of that State 
required the payment of a larger sum from a non-resident 
trader for a license to enable him to sell his merchandise in 
the State, than it did of a resident trader, and the court 
held, that the statute in thus discriminating against the non- 
resident trader contravened the clause securing to the citi- 
zens of each State the privileges and immunities of citizens 
of the several States. The privilege of disposing of his 
property, which was an essential incident to his ownership, 
possessed by the non-resident, was subjected by the statute 
of Maryland to a greater burden than was imposed upon a 
like privilege of her own citizens. The privileges of the 
non-resident were in this particular abridged by that legie- 
lation. 


What the clause in question did for the protection of the 


\ citizens of one State against hostile and discriminating legis- 


lation of other States, the fourteenth amendment does for 
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the protection of every citizen of the United States against 
hostile and discriminating legislation against him in favor 
of others, whether they reside in the same or in different 
States. If under the fourth article of the Constitution 
equality of privileges and immunities is secured between 
citizens of different States, under the fourteenth amendment 
the same equality is secured between citizens of the United 
States. 

It will not be pretended that under the fourth article of 
the Constitution any State could create a monopoly in any 
known trade or manufacture in favor of her own citizens, 
or any portion of them, which would exclude an equal par. 
ticipation in the trade or manufacture monopolized by citi- 
zens of other States. She could not confer, for example, 
upon any of her citizens the sole right to manufacture shoes, 
or boots, or silk, or the sole right to sell those articles in the 
State so as to exclude non-resident citizens from engaging 
in a similar manufacture or sale. The non-resident citizens 
could claim equality of privilege under the provisions of the 
fourth article with the citizens of the State exercising the 
monopoly as well as with others, and thus, as respects them, 
the monopoly would cease. If this were not so it would be 
in the power of the State to exclude at any time the citizens 
of other States from participation in particular branches of 

ommerce or trade, and extend the exclusion from time to 
ime so as effectually to prevent any traffic with them. 

Now, what the clause in question does for the protection 
of citizens of one State against the creation of monopolies 
in favor of citizens of other States, the fourteenth amend- 
ment does for the protection of every citizen of the United 
States against the creation of any monopoly whatever. The 
privileges and immunities of citizens of the United States, 
of every one of them,-is secured against abridgment in any 
form by any State. The fourteenth amendment places them 
under the guardianship of the National authority. All mo- 
nopolies in any known trade or manufacture are an invasion 
of these privileges, for they encroach upon the liberty of 
citizens to acquire property and pursue happiness, and were 
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held void at common law in the great Case of Monopolies, 
decided during the reign of Queen Elizabeth. 

A monopoly is defined “to be an institution or allowance 
from the sovereign power of the State by grant, conimis 
sion, or otherwise, to any person or corporation, for the sole 
buying, selling, making, working, or using of anything, 
whereby any person or persons, bodies politic or corporate, 
are sought to be restrained of nny freedom or liberty they 
had before, or hindered in their lawful trade.’ All such 
grants relating to any known trade or manufacture have 
been held by all the judges of England, whenever they have 
come up for consideration, to be void at common law as de- 
sroying the freedom of trade, discouraging labor and in- 
dustry, restraining persons from getting an honest livelihood, 
and putting it into the power of the grantees to enhance the 
price of commodities. The definition embraces, it will be 
observed, not merely the sole privilege of buying and sell- 
ing particular articles, or of engaging in their manufacture, 
but also the sole privilege of using anything by which others 
may be restrained of the freedom or liberty they previously 
had in any lawful trade, or hindered in such trade, It thus 
covers in every particular the possession and use of suitable 
yards, stables, and buildings for keeping and protecting 
cattle and other animals, and for their slaughter. Such ee 
tablishments are essential to the free and successful prosecu- 
tion by any butcher of the lawful trade of preparing animal 
food for market. The exclusive privilege of supplying such 
yards, buildings, and other conveniences for the prosecution 
of this business in a large district of country, granted by 
the act of Louisiana to seventeen persons, is as much a mo- 
nopoly as though the act had granted to the company the 
exclusive privilege of buying and selling the animals them- 
selves. It equally restrains the butchers in the freedom and 
liberty they previously had, and hinders them in their lawful 
trade. 

The reasons given for the judgment in the Case of Monopo- 

| lies apply with equal force to the case at bar. In that case a 
patent ad been granted to the plaintiff giving him the sole 
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right to import playing-cards, and the entire traffic in them, 
and the sole right to make such cards within the realm. 
The defendant, in disregard of this patent, made and sold 
some gross of such cards and imported others, and was ae. 
cordingly sued for infringing upon the exclusive privileges 
of the plaintiff As to a portion of the cards made and sold 
within the realm, he pleaded that he was a haberdasher in 
London and a free citizen of that city, and as such hada 
right to make and sell them. The court held the plea good 
and the grant void, as against the common law and divers 
acts of Parliament. ‘“ All trades,” said the court, ‘as well 
mechanical as others, which prevent idleness (the bane of 
the commonwealth) and exercise men and yonth in labor 
for the maintenance of themselves and their families, and 
for the increase of their substance, to serve the queen when 
occasion shall require, are profitable for the commonwealth, 
and therefore the grant to the plaintiff to have the sole 
making of them is against the common law and the benefit and 
liberty of the subject.”* The case of Davenant and Hurdis 
was cited in support of this position. In that case a com- 
pany of merchant tailors in London, having power by char. 
ter to make ordinances for the better rule and government 
of the company, so that they were consonant to law and 
reason, made an ordinance that any brother of the society 
who should have any cloth dressed by a cloth-worker, not 
being a brother of the society, should put one-half of his 
cloth to some brother of the same society who exercised the 
art of a cloth-worker, upon pain of forfeiting ten shillings, 
“and it was adjudged that the ordinance, although it had 
the countenance of a charter, was against the common law, 
because it was against the liberty of the subject ; for every subject, 
by the law, has freedom and liberty to put his cloth to be dressed 
hy what cloth-worker he pleases, and cannot be restrained to certain 
persons, for that in effect would be a monopoly, and, therefore, 
euch ordinance, by color of a charter or any grant by charter 
to such effect, would Se void.” 








* Coke’s Reports, part 11, page 86. 
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Although the court, in its opinion, refers to the increase 
in prices and deterioration in quality of commodities which 
necessarily result from the grant of monopolies, the main 

round of the decision was their interference with the lib- 
erty of the subject to pursue for his maintenance and that 
of his family any lawful trade or employment. This liberty 
js assumed to be the natural right of every Englishman. 

The struggle of the English people against monopolies 
forms one of the most interesting and instructive chapters 
in their history. It finally ended in the passage of the 
statute of 2ist James I, by which it was declared “ that all 
monopolies and all commissions, grants, licenses, charters, 
and letters-patent, to any person or persons, bodies politic 
or corporate, whatsoever, of or for the sole buying, selling, 
making, working, or using of auything” within the realm 
or the dominion of Wales were ultogether contrary to the 
laws of the realm and utterly void, with the exception of 
patents for new inventions for a limited period, and for 
printing, then supposed to belong to the prerogative of the 
king, and for the preparation and manufacture of certain 
articles and ordnance intended for the prosecution of war. 

The common law of England, as is thus seen, condemned 
all monopolies iu any known trade or manufacture, and de- 
cared void all grants of special privileges whereby others 
could be deprived of any liberty which they previously had, 
or be hindered in their lawful trade. The statute of James I, 
towhich I have referred, only embodied the law as it had 
been previously declared by the courts of England, although 
frequently disregarded by the sovereigns of that country. 

The common law of England is the basis of the jurispru- 

dence of the United States. It was brought to this country 

by the colonists, together with the English statutes, and was 
established here so far as it was applicable to their condition. 

That law and the benefit of such of the English statutes as 

existed at the time of their colonization, and which they 

bad by experience found to be applicable to their cireum- 
stances, were claimed by the Congress of the United Colo- 
nies in 1774 as a part of thei: “ indubitable rights and libex 
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ties.”* Of the statutes, the benefits of which was thus 
claimed, the statute of James [ against monopolies was one 
of the most important. And when the Colonies separated 
from the mother country no privilege was more fully recog. 
nized or more completely incorporated into the fundamental 
law of the country than that every free subject in the British 
empire was entitled to pursue his happiness by following 
any of the known established trades and occupations of the 
country, subject only to such restraints as equally affected 
all others, The immortal document which proclaimed the 
independence of the country declared as self-evident truths 
that the Creator had endowed all men “ with certain inalien. 
able rights, and that among these are life, liberty, and the 
pursuit of happiness; and that to secure these rights govern- 
ments are institated among men.” 

If it be suid that the civil law and not the common law is 
the basis of the jurisprudence of Louisiana, I answer that 
the decree of Lonis XVI, in 1776, abolished all monopolies 
of trades and all special privileges of corporations, guilds, 
and trading companies, and authorized every person to ex- 
ercise, without restraint, his art, trade, or profession, and 
such has been the law of France and of her colonies ever 
since, and that law prevailed in Louisiana at the time of her 
cession to the United States. Since then, notwithstanding 


the existence in that State of the civil law as the basis of her | 


jurisprudence, freedom of pursuit has been always recog- 
nized as the common right of her citizens. But were this 
otherwise, the fourteenth amendment secures the like pro- 


tection to all citizens in that Stute against any abridgment | 


of their common rights, as in other States. That amend- 
ment was intended to give practical effect to the declaration 
of 1776 of inalienable rights, rights which are the gift of the 
Creator, which the law does not confer, but only recognizes, 
If the trader in London could piead that he was a free 
citizen of that city against the enforcement to bis injury of 
monopolies, surely under the fourteenth amendment every 





* Journals of Congress, vol. i, pp. 28-80. 
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citizen of tue United States should be able te plead his citi- 
zenship of the republic as a protection against any similar 
invasion of his privileges and immunities. 

So fundamental has this privilege of every citizen to be 
free from disparaging and unequal enactments, in the pur- 
suit of the ordinary avocations of life, been regarded, that 
few instances have arisen where the principle has been so 
far violated as to call for the interposition of the courts. 
But whenever this has occurred, with the exception of the 
present cases trom Louisiana, which are the most barefaced 
and flagrant of all, the enactment interfering with the privi- 
lege of the citizen has been pronounced illegal and void. 
Wher a case under the same law, under which the present 
cases have arisen, came before the Circuit Court of the 
United States in the District of Louisiana, there was no 
hesitation on the part of the court in declaring the law, in 
its exclusive features, to be an invasion of one of the funda- 
mental privileges of the citizen.* The presiding justice, in 
delivering the opinion of the court, observed that it might 
be difficult to enumerate or detine what were the essential 
privileges of a citizen of the United States, which a State 
could not by its laws invade, but that so tar as the question 
under consideration was concerned, it might be sately said 
that “it is one of the privileges of every American citizen 
toadopt and follow such lawful industrial pursuit, not inju- 
rious to the community, as he may see fit, without unrea- 
sonable regulation or molestation, and without being re- 
stricted by any of those unjust, oppressive, and odious 
monopolies or exclusive privileges which have been con- 
demned by all free governments.”” Aud again: ‘“ There is 
no more sacred right of citizenship than the right to pursue 
unmolested a lawful employment in a lawful manner. It is 
nothing more nor less than the sacred right of labor.” 


In the City of Chicago v. Rumpff,t which was before the 
Supreme Court of Lilinois, we have a case similar in all its 








* Live-Stock, &c., Association o. The Crescent City, & , Company (1 
Abbott’s United States Reports, 398). 
¢ 46 Illinois, 90. 
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features to the one at bar. That city being authorized by 
its charter to regulate and license the slaughtering of ani- 
mals within its corporate limits, the common council passed 
what was termed an ordinance in reference thereto, whereby 
a particular building was designated for the slaughtering of 
all animals intended for sale or consumption in the city, the 
owners of which were granted the exclusive right for a 
specified period to have all such animals slaughtered at thefr 
establishment, they to be paid a specific sum for the privi- 
lege of slaughtering there by all persons exercising it. The 
validity of this action of the corporate authorities was as- 
sailed on the ground of the grant of exclusive privileges, 
and the court said: “The charter authorizes the city av- 
thorities to license or regulate such establishments. Where 
that body has made the necessary regulations, required for 
the health or comfort of the inhabitants, all persons inélined 
to pursue such an occupation should have an opportunity 
of conforming to such regulations, otherwise the ordinance 
would be unreasonable and tend to oppression. Or, if they 
should regard it for the interest of the city that such estab- 
lishments should be licensed, the ordinance should be 80 
framed that all persons desiring it might obtain licenses by 
conforming to the prescribed terms and regulations for the 
government of such business. We regard it neither as a 
regulation nor a license of the business to confine it to one 
building or to give it to one individual. Such an action is 
oppressive, and creates a monopoly that never could have 
been contemplated by the General Assembly. It impairs 
the rights of all other persons, and cuts them off from a 
share in not only a legal, but a necessary business. Whether 
we consider this as an ordinance or w contract, it is equally 
unauthorized, as being opposed to the rules governing the 
adoption of municipal by-laws. The principle of equality 
of rights to the corporators is violated by this contract, If 
the common council may require all of the animals for the 
consumption of the city to be slaughtered in a single build- 
ing, or on uw particular lot, and the owner be paid a specific 
sum for the privilege, what would prevent the making 4 
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similar contract with some other person that all of the vege- 
tables, or fruits, the flour, the groceries, the dry goods, or 
other commodities should be sold on his lot and he receive 
a compensation for the privilege? We can see no difference 
in principle.” 

It is true that the court in this opinion was speaking of a 
municipal ordinance and not of an act of the legislature of a 
State. But, as it is justly observed by counsel, a legislative 
body is no more entitled to destroy the equality of rights of 
citizens, nor to fetter the industry of a city, than @ municipal 
government. These rights are protected from invasion by 
the fundamental law. 

In the case of the Norwich Gaslight Company v. The Nor- 
wich City Gas Company,* which was before the Supreme 
Court of Connecticut, it appeared that the common council 
of the city of Norwich had passed u resolution purporting to 
grant to one Treadway, his heirs and assigns, for the period 
of fifteen years, the right to lay gas-pipes in the streets of 
that city, declaring that no other person or corporation 
ahould, by the consent of the common council, lay gas-pipes 
in the streets during that time. The plaintiffs having pur- 
chased of Treadway, undertook to assert an exclusive right 
to use the streets for their purposes, as against another com- 
pany which was using the streets for the same purposes. 
And the court said: * As, then, no consideration whatever, 
either of a public or private character, was reserved for the 
grant; and as the business of manufacturing and selling gas 
is an ordinary business, like the manufacture of leather, or 
any other article of trade in respect to which the government 
has no exclusive prerogative, we think that eo far as the re- 
striction of other persons than the plaintiffs from using the 
streets for the purpose of distributing gas by means of pipes, 
can fairly be viewed as intended to operate as a restriction 
upon its free manufacture and gale, it comes directly within 
the definition and description of a monopoly; and although 
we have no direct constitutional provision against a monop- 


| eeeeaaee 


* 26 Connecticut, 19. 








2080 CIVIL RIGHTS—1959 


oly, yet the whole theory of a free government i8 opposed 
to such grants, and it does not require even the aid which 
may be derived from the Bill of Rights, the first section of 
which declares ‘that no man or set of men are entitled to 
exclusive public emoluments or privileges from the commu. 
nity,’ to render them void.” 

In the Mayor of the City of Hudson v. Thorne,* an applica 
tion was made to the chancellor of New York to dissolve 
an injunction restraining the defendants from erecting a 
building in the city of Hudson upon a vacant lot owned by 
them, intended to be used as a hay-press. The common 
council of the city had passed an ordinance directing that no 
person should erect, or construct, or cause to be erected or 
constructed, any wooden or frame barn, stable, or hay-press 
of certain dimensions, within certain specified limits in the 
city, without its permission. It appeared, however, that 
there were such buildings already in existence, not only in 
compact parts of the city, but also within the prohibited 
limits, the occupation of which for the storing and pressing 
of hay the common council did not intend to restrain. And 
the chancellor said: “If the manufacture of pressed hay 
within the compact parts of the city is dangerous in causing 
or promoting fires, the common council have the power ex. 
pressly given by their charter to prevent the carrying on of 
such manufacture; but as all by-laws must be reasonable, 
the common council cannot make a by-law which shall per. 
mit one person to carry on the dangerous business and pro- 
hibit another who has an equal right from pursuing the 
same business.”’ 

In all these cases there is a recognition of the equality of 
right among citizens in the pursuit of the ordinary avoca- 
tions of life, and a declaration that all grants of exclusive 
privileges, in contravention of this equality, are against com- 
mon right, and void, 

This equality of right, with exemption from all dispar. 
aging aud partial enactments, in the lawful pursuits of life, 


ae ee 








* 7 Paige, 261. 
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throughout the whole country, is the distinguishing privi- 
lege of citizens of the United States. To them, everywhere, 
all pursuits, all professions, all avocations are open without 
other restrictions than such as are imposed equally upon all 
others of the sume age, sex, and condition, The State may 
proseribe such regulations for every pursuit and calling of 
lite as will promote the public health, secure the good order 
and advance the general prosperity of society, but when 
once preseribed, the pursuit or calling must be free to be 
followed by every citizen who is within the conditions desig- 
nated, and will conform to the regulations, This is the fun- 
damental idea upon which our institutions rest, and unless 
adhered to in the legislation of the country our government 
will be a republic only in name. — The fourteenth amend- 
ment, in my Judgment, makes it essential to the validity of 
the legislation of every State that this equality of right shoull 
be respected. How widely this equality has been departed 
from, how entirely rejected and trampled upon by the act 
of Louisiana, I have already shown. And it is to me a 
matter of profound regret that its validity is recognized by 
amujority of this court, for by it the right of free labor, one 
of the most sacred and imprescriptible rights of man, is vio- 
lated.* As stated by the Supreme Court ot Connecticut, in 


* «The property which every man has in his own labor,’’ says Adam 
Smith, ‘as it is the original foundation of all other property, so it is the 
most sacred and inviolable. The patrimony of the poor man lies in the 
strength and dexterity of his own hands; and to hinder hin: from employ- 
ing this strength and dexterity in what munner he thinks proper, without 
injury to his neighbor, is a plain violation of this most sacred property. It 
isa manifest encrouchment upon the just liberty both of the workman and 
of those who might be disposed to employ him. As it hinders the one from 
working ut what he thinks proper, so it hinders the others from employing 
whom they think proper.’? (Smith’s Wealth of Nations, b. 1, ch. 10, purt 2.) 

In the edict of Louis XVI, in 1776, giving freedom to trades and pro- 
fessions, prepared by his minister, Turgot, he recites the contributions that 
bad been mude by the guilds and trade companies, and suys: ‘It was the 
allurement of these fixcal advantages undoubtedly that prolonged the illusion 
and concealed the immense injury they did to industry und their infraction 
of natural right. This illusion bad extended so fur that some persons as- 
verted that the right to work was a royal privilege which the king migh: 
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the case cited, grants of exclusive privileges, such as is made 
by the act in question, are opposed to the whole theory of 
free government, and it requires no aid from any bill of 
rights to render them void. That only is a free govern. 
ment, in the American sense of the term, under which the 
inalienable right of every citizen to pursue his happiness ig 
unrestrained, except by just, equal, and impartial laws,* 


I am authorized by the CHIEF JUSTICE, Mr. Justice 
SWAYNE, and Mr. Justice BRADLEY, to state that they 


concur with me in this dissenting opinion. 


Mr. Justice BRADLEY, also dissenting: 


I concur in the opinion which has just been read by Mr, 
Justice Field; but desire to add a tew observations for the 
purpose of more fully illustrating my views on the impor. 
tant question decided in these cases, and the special grounds 
on which they rest. 

The fourteenth amendment to the Constitution of the 
United States, section 1, declares that no State shall make 
or enforce any law which shall abridge the privileges and 
immunities of citizens of the United States, 

The legislature of Louisiana, under pretence of makinga 
police regulation for the promotion of the public health, 
passed an act conferring upon a corporation, created by the 
act, the exclusive right, for twenty-five years, to have and 
maintain slaughter-houses, landings for cattle, and yards for 


sell, and that his subjects were bound to purchase from him. We hasten to 
correct this error and to repel the conclusion. God in giving to man wants 
and desires rendering labor necessary for their satisfaction, conferred the 
right to labor upon all men, and this property is the first, most sacred, and 
imprescriptible of all.’’ . . . He, therefore, regards it ‘as the first duty of 
his justice, and the worthiest act of benevolence, to free his subjects from 
any restriction upon this inalienable right of humanity.’’ 

* «Civil liberty, the great end of all human society and government, is 
that state in which each individual has the power to pursue his own happi- 
ness according to his own views of his interest, and the dictates of his con- 
science, unrestrained, except by equal, just. and impartial laws.’’ (1 Share 
wood’s Blackstone, 127, note 8.) 
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confining cattle intended for slaughter, within the parishes 
of Orleans, Jefferson, and St. Bernard, a territory contain- 
ing nearly twelve hundred square miles, including the city 
of New Orleans; and prohibiting all other persons from 
building, keeping, or having slaughter-houses, landings for 
cattle, and yards for confining cattle iutended for slaughter 
within the suid limits; and requiring that all cattle and 
other animals to be slaughtered for food in that district should 
be brought to the slaughter-houses and works of the favored 
company to be slaughtered, and a payment of a fee to the 
company for such act. 

It is contended that this prohibition abridges the privi- 
leges and immunities of citizens of the United States, espe- 
cially of the plaintiffs in error, who were particularly affected 
thereby; and whether it does so or not is the simple ques- 
tion in this case. And the solution of this question depends 
upon the solution of two other questions, to wit: 

First. Is it one of the rights and privileges of a citizen of 
the United States to pursue such civil employment as he 
may choose to adopt, subject to such reasonable regulations 
as may be prescribed by law? 

Secondly. Is a monopoly, or exclusive right, given to one 
person to the exclusion of all others, to keep slaughter- 
houses, in a district of nearly twelve hundred square miles, 
for the supply of meat for a large city, a reasonable regula- 
tion of that employment which the legislature has a right to 
impose ? 

The first of these questions is one of vast importance, and 
lies at the very foundations of our government. The ques- 
tion is now settled by the fourteenth amendment itself, that 
citizenship of the United States is the primary citizenship 
inthis country; and that State citizenship is secondary and 
derivative, depending upon citizenship of the United States 
and the citizen’s place of residence. The States have not 
now, if they ever had, any power to restrict their citizen- 
ship to any classes or persons. A citizen of- the United 
States has a perfect constitutional right to go to and reside 
in any State he chooses, and to claim citizeuship therein, 
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and an equality of rights with every other citizen; and the 
whole power of the nation is pledged to sustain him in that 
right. He is not bound to cringe to any superior, or to pray 
for any act of grace, as a means of enjoying all the rights 
and privileges enjoyed by other citizens. And when the 
spirit of lawlessness, mob violence, and sectional hate can be 
so completely repressed as to give full practical effect to this 
right, we shall be a happier nation, and a more prosperous 
one than we now are. Citizenship of the United States 
ought to be, and, according to the Coustitution, is, a sun 
end undoubted title to equal rights in avy and every Staty 
in this Union, subject to such regulations as the legislatury 
may rightfully prescribe. If a mau be denied full equality 
before the law, he is denied one of the essential rights of 
citizenship as a citizen of the United States, 

Every citizen, then, being primarily a citizen of the United 
States, and, secondarily, a citizen of the State where he re. 
sides, what, in general, are the privileges and immunites of 
a citizen of the United States? Is the right, liberty, or 
privilege of choosing any lawful employment one of them? 

If a State legislature should pass a law prohibiting the 
inhabitants of a particular township, county, or city, from 
tanning leather or making shoes, would such a law violate 
any privileges or immunities of those inhabitants as citizens 
of the United States, or only their privileges and immuni- 
ties as citizens of that particular State? Or if a State legis. 
lature should pass a law of caste, making all trades and 
professions, or certain enumerated trades and professions, 
hereditary, 80 that no one could follow auy such trades or 
professions except that which was pursued by his father, 
would such a law violate the privileges and immunities of 
the people of that State as citizens of the United States, or 
only as citizens of the State? Would they have no redress 
but to appeal to the courts of that particular State ? 

This seems to me to be the essential question before us 
for considerations And, in my_judgment, the right of any 
citizen to follow whatever lawful employment he chooses to 
adopt (aubmitting himself to all lawful regulations) is one of 
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his most valuable rights, and one which the legislature of a 
State cannot invade, whether restrained by its own constitu- 
tion or not. 

The right of a State to regulate the conduct of its citizens 
ig undoubtedly a very broad and extensive one, und not to 
be lightly restricted. But there are certain fundamental 
rights which this right of regulation cannot infringe. It 
may prescribe the manner of their exercise, but it cannot 
subvert the rights themselves. I speak now of the rights of 
citizens of any free government. Granting for the present 
that the citizens of one government cannot claim the privi- 
leges of citizens in another government; that prior to the 
union of our North American States the citizens of one 
State could not claim the privileges of citizens in another 
State; or, that after the union was formed the citizens of 
the United States, as such, could not claim the privileges of 
citizens in any particular State; yet the citizens of each of 
the States and the citizens of the United States would be 
entitled to certain privileges and immunities as citizens, at 
the hands of their own government—privileges and immu- 
nities which their own governments respectively would be 
bound to respect and maintain. In this free country, the 
people of which inherited certain traditionary rights and 
privileges from their ancestors, citizenship means something. 
It has certain privileges and immunities attached to it which 
the ‘government, whether restricted by express or implied 
limitations, cannot take away or impair. It may do so tem- 
porarily by force, but it cannot do so by right. And these 
privileges and immunities attach as well to citizenship of 
the United States as to citizenship of the States. 

The people of this country brought with them to its shores 
the rights of Englishmen; the rights which had been wrested 
from English sovereigns at various periods of the nation’s 
history. One of these fundamental rights was expressed in 
theee words, found in Magna Charta: “ No freeman shall 
be taken or imprisoned, or be disseized of his freehold or 
liberties or free customs, or be outlawed or exiled, or any 
otherwise destroyed ; nor will we pass upon him or condemn 
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him but by lawful judgment of his peers or by the law of 
the land.” English constitutional writers expound this 
article as rendering life, liberty, and property inviolable, ex. 
cept by due process of law. This is thie very right which 
the plaintiffs in error claim in this case. Another of these 
rights was that of habeas corpus, or the right of having any 
invasion of personal liberty judicially examined into, at 
once, by a competent judicial magistrate. Blackstone clag. 
sities these fundamental rights under three heads, as the 
absolute rights of individuals, to wit: the right of personal 
security, the right of personal liberty, and the right of pri- 
vate property. And of the last he says: “ The third abso. 
lute right, inherent in every Englishman, is that of property, 
which consists in the free use, enjoyment, and disposal of 
all his acquisitions, without any control or diminution save 
only by the laws of the land.”’ 

The privileges and immunities of Englishmen were estab. 
lished and secured by long usage and by various acts of 
Parliament. But it may be said that the Parliament of 
England has unlimited authority, and might repeal the laws 
which have from time to time been enacted. Theoretically 
this is so, but practically it is not. England has no written 
constitution, it is true; but it has an unwritten one, resting 
in the acknowledged, and frequently declared, privileges of 
Parliament and the people, to violate which in any material 
respect would produce a revolution in an hour. A violation 
of one of the fundamental principles of that constitution in 
the Colonies, namely, the principle that recognizes the prop- 
erty of the people as their own, and which, therefore, re 
gards all taxes for the support of government as gifts of the 
people through their representatives, and regards taxation 
without representation as subversive of free government, 
was the origin of our own revolution. 

This, it is true, was the violation of a political right; 
but personal rights were deemed equally sacred, and were 
claimed by the very tirst Congress of the Colonies, assem- 
bled in 1774, as the undoubted inheritance of the people of 
this country; and the Declaration of Independence, whieh 
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was the first political act of the American people in their 
independent sovereign capacity, lays the foundation of our 
National existence upon this broad proposition: “ That all 
men are created equal; that they are eudowed by their 
Oreator with certain inalienable rights; that among these 
are life, liberty, and the pursuit of happiness.” Here again 
we have the great threefold division of the rights of free- 
men, asserted as the rights of man. Rights to life, liberty, 
and the pursuit of happiness are equivalent to the rights 
of life, liberty, and property. These are the fundamental 
rights which can only be taken away by due process of 
law, aud which can only be interfered with, or the enjoy- 
ment of which can only be modified, by lawful regulations 
necessary Or proper for the mutual good of all; and these 
rights, I contend, belong to the citizens of every free gov- 
ernment. 

For the preservation, exercise, and enjoyment of these 
rights the individual citizen, as a necessity, must be left free 
toadopt such calling, profession, pr trade as may seem to 
him most conducive to that end. Without this right he 
cannot be a freeman. ‘This right to choose one’s calling is 
an essential part of that liberty which it is the object of 
government to protect; and a calling, when chosen, is a 
man’s property and right. Liberty and property are not 
protected where these rights are arbitrarily assailed. 

I think sufficient has been eaid to show that citizenship is 
not an empty name, but that, in this country at least, it has 
connected with it certain incidental rights, privileges, and 
immunities of the greatest importance. And to say that 
these rights and immunities attach only to State citizenship, 
and not to citizenship of the United States, appears to me 
to evince a very narrow and insufficient estimate of consti- 
tutional history and the rights of men, not to say the righte 
of the American people. 

On this point the often-quoted language of Mr. Justice 
Washington, in Corfield v. Coryell,* is very instructive. Being 





* 4 Washington, 380. 
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called upon to expound that clanse in the fourth urticle of 
the Constitution, which declares that “the citizens of each 
State shal] be entitled to all the privileges and immunities 
of citizens in the several States,” he says: “The inquiry ig, 
what are the privileges and immunities of citizens in the 
several States? We feel no hesitation in confining these ex. 
pressions to those privileges and immunities which are, in 
their nature, fundamental; which belong, of right, to the 
citizens of all free governments, and which have at all times 
heen enjoyed by the citizens of the several States which 
compose this Union from the time of their becoming free, 
independent, and sovereign. What these fundamental privi- 
leges are it would perhaps be more tedious than difficult 
to enumerate. They may, however, be all comprehended 
under the following general heads: Protection by the gov. 
ernment; the enjoyment of life and liberty, with the right 
to acquire and possess property of every kind, and to pursue 
and obtain happiness and safety, subject, nevertheless, to 
such restraints as the government may justly prescribe for 
the general good of the whole; the right of a citizen of one 
State to pass through, or to reside in, any other State for 
purposes of trade, agriculture, professional pursuits, or other. 
wise; to claim the benefit of the writ of habeas corpus; to 
institute und maintain actions of any kind in the courts of 
the State; to take, hold, and dispose of property, either real 
wr personal; and an exemption from higher taxes or impo- 
sitions than are paid by the other citizens of the State, may 
be mentioned as some of the particular privileges and im- 
munities of citizens which are clearly embraced by the gen- 
eral description of privileges deemed to be fundamental.” 
It ie pertinent to observe that both the clause of the Con- 
stitution referred to, and Justice Washington in his comment 
on it, speak of the privileges and immunities of citizens in 
a State; not of citizens of a State. It is the privileges and 
immunities of citizens, that is, of citizens as such, that are 
to be accorded to citizens of other States when they are 
found in any State; or, as Justice Washington says, “ priv 
\eges and immunities which are, in their nature, fundamen: 
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tl; which belong, of right. to the citizens of all free gov- 
ernments.” 

It is true the courts have usually regarded the clause re- 
ferred to as securing only an equality of privileges with 
the citizens of the State in which the parties are found. 
Equality before the law is undoubtedly one of the privileges 
and immunities of every citizen. I am not aware that any 
case has arisen in which it became necessary to vindicate 
any other fundamental privilege of citizenship; although 
rights have been claimed which were not deemed funda- 
mental, and have been rejected as not within the protection 
of this clause. Be this, however, as it may, the language 
of the clause is as I have stated it, and seems fairly sus- 
ceptible of a broader interpretation than that which makes 
it a guarantee of mere equality of privileges with other 
citizens. 

But we are not bound to resort to implication, or to the 
constitutional history of England, to find an authoritative 
declaration of some of the most important privileges and im- 
munities of citizens of the United States. It is in the Consti- 
tution itself. The Constitution, it is true, as it stood prior 
to the recent amendments, specifies, in terms, only a few of 
the personal privileges and immunities of citizens, but they 
are very comprehensive in their character. The States were 
merely prohibited from passing bills of attainder, ex post 
facto laws, laws impairing the obligation of contracts, and 
perhaps one or two more. But others of the greatest conse- 
quence were enumerated, although they were only secured, 
in express terms, from invasion by the Federal government; 
such as the right of Aabeas corpus, the right of trial by jury, 
of tree exercise of religious worship, the right of free speech 
and a free press, the right peaceably to assemble for the dis- 
enssion of public measures, the right to be secure against un- 
reasonable searches and seizures, and above all, and includ- 
ing almost all the rest, the right of not being deprived of life, 
liberty, or property, without due process of law. These, and still 
others ure specitied in the original Constitution, or in the 
early ameuidments of it, as among the privileges and im 
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munities of citizens of the United States, or, what is stil] 
atronger for the force of the argument, the rights of all per. 
sons, whether citizens or not. 

But even if the Constitution were silent, the fundamental] 
privileges and immunities of citizens, as such, would be no 
less real and no less inviolable than they now are. It wag 
not neceasary to say in words that the citizens of the United 
States should have and exercise all the privileges of citizens; 
the privilege of buying, selling, and enjoying property; the 
privilege of engaging in any lawful employment for a live 
lihood; the privilege of resorting to the laws for redress of 
injuries, and the like. Their very citizenship conferred 
these privileges, if they did not possess them before. And 
these privileges they would enjoy whether they were citi- 
zens of any State or not. Inhabitants of Federal territories 
and new citizens, made such bv annexation of territory or 
naturalization, though without any status as citizens of a 
State, could, nevertheless, as citizens of the United States, 
lay claim to every one of the privileges and immunities 
which have been enumerated; and among these none is 
more essential and fundamental than the right to follow 
such profession or employment as each one may choose, sub- 
ject only to uniform regulations equally applicable to all. 

Il. The next question to be determined in this case is: Is 
a& monopoly or exclusive right, given to one person, or cor- 
poration, to the exclusion of all others, to keep slaughter- 
houses in a district of nearly twelve hundred square miles, 
for the supply of meat for a great city, a reasonable regula 
tion of that employment which the legislature has a right to 
impose ? 

The keeping of a slaughter-house is part of, and incidental 
to, the trade of a butcher—one of the ordinary occupations 
of human life. To compel a butcher, or rather all the 
butchers of a large city and an extensive district, to slaugh- 
ter their cattle in another person’s slaughter-house and pay 
him a toll therefor, is such a restriction upon the trade as 
materially to interfere with its prosecution. It is onerous, 
urreasonable, arbitrary, and unjust. It has none of the 
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goslities of a police regulation. If it were really a police 
regulation, it would undoubtedly be within the power of the 
legislature. That portion of the act which requires all 


| danghter-houses to be located below the city, and to be sub- 
| ject to inspection, &c., is clearly a polive regulation. That 


rtion which allows no one but the favored company to 
boild, own, or have slanghter-houses is not a police regula- 
tion, and has not the faintest semblance of one. It is one 
of those arbitrary and unjust laws made iu the iuterest of a 
few echeming individuals, by which some of the Southern 
| States have, within the past few years, been so deplorably 
| oppressed and impoverished. It seems to me strange that 
‘itcan be viewed in any other light. 
} The granting of monopolies, or exclusive privileges to in- 
| dividuals or corporations, is an invasion of the right of others 
tochoose a lawful calling, and an infringement of personal 
liberty. It was so felt by the English nation as far back as 
the reigns of Elizabeth and James. A fierce struggle for 
the suppression of such monopolies, and for abolishing the 
prerogative of creating them, was made and was successful. 
The statute of 21st James, abolishing monopolies, was one 
of those constitutional landmarks of English liberty which 
the English nation so highly prize and so jealously preserve, 
It was a part of that inheritance which our fathers brought 
with them. This statute abolished all monopolies except 
grauts for a term of years to the inventors of new manufac- 
tures. This exception is the groundwork of patents for new 
inventions and copyrights of books. These have always 
been sustained as beneficial to the state. But all other mo- 
nopolies were abolished, as tending to the impoverishment 
of the people und to interference with their free pursuits. 
And ever since that struggle no English-speaking people 
have ever endured such an odious badge of tyranny. 

It has been suggested that this was a mere legislative act, 
wd that the British Parliament, as well as our own legisla- 
lures, have frequently disregarded it by granting exclusive 
privileges for erecting ferries, railroads, markets, and other 
wtablichments of a public kind. It requires but a slight 
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acquaintance with legal history to know that grants of thi 
kind of franchises are totally different from the monopolig 
of commodities or of ordinary callings or pursuits. They 
public franchises can only be exercised under authority from 
the government, and the government may grant them op 
such conditions as it sees fit. But even these excluriy 
privileges are becoming more and more odious, and ap 
getting to be more and more regarded as wrong in principle 
aud as inimical to the just rights and greatest good of th 
people. But to cite them as proof of the power of legisl, 
tures to create mere monopolies, such as no free and ep 
lightened community any longer endures, appears to me, to 
say the least, very strange and illogical. 

Lastly: Can the Federal courts administer relief to citi. 
zens of the United States whose privileges and immunities 
have been abridged by a State? Of this I entertain no 
doubt. Prior to the fourteenth amendment this could not 
be done, except in a few instances, for the want of the requi- 
site authority. 

As the great maas of citizens of the United States were 
also citizens of individual States, many of their general 
privileges and immunities would be the same in the one 
capacity as in the other. Having this double citizenship, 
und the great body of municipal laws intended for the pro 
tection of person and property being the laws of the State, 
and no provision being made, and no machinery provided 
by the Constitution, except in a few specified cases, for any 
interferenve by the General Government between a Btate 
and its citizens, the protection of the citizen in the enjoy- 
ment of his fundamental privileges and immunities (except 
where a citizen of one State went into another State) was 
largely lett to State laws and State courts, where they will 
still continue to be left unless actually invaded by the uw 
constitutional acts or delinquency of the State governments 
themselves. 

Admitting, therefore, that formerly the States were not 
prohibited trom infriuging any of the fundamental priv 
leges and immunities of citizens of the United States, excep! 
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in a few specified cases, that cannot be said now, since the 
sdoption of the fourteenth amendment. In my judgment, 
it was the intention of the people of this country in adopting 
that amendment to provide National security against viola- 
tion by the States of the fundamental rights of the citizen. 

The first section of this amendment, after declaring that 
all persons born or naturalized in the United States, and 
subject to its jurisdiction, are citizens of the United States 
aid of the State wherein they reside, proceeds to declare 
further, that ** no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the 
Dnited States; nor shall any State deprive any person of 
life, liberty, or property, without due process of law, nor 
deny to any person within its jurisdiction the equal prv- 
tection of the laws;” and that Congress shall have power 
to enforce by appropriate legislation the provisions of this 
article. 

Now, here is a clear prohibition on the States against 
making or enforcing any law which shall abridge the privi- 
leges or immunities of citizens of the United States. 

If my views are correct with regard to what are the privi- 
leges and immunities of citizens, it follows conclusively that 
any law which establishes a sheer monopoly, depriving a 
large class of citizens of the privilege of pursuing a lawful 
employment, does abridge the privileges of those citizens. 

The amendment also probibits any State from depriving 
way person (citizen or otherwise) of life, liberty, or property, 
rithout due process of law. 

In my view, a law which prohibits a large class of citizens 
fom adopting a lawful employment, or from following a 
awful employment previously adopted, does deprive them 
of liberty as ell as property, without due process of law. 
Their right of choice is a portion of their liberty; their 
xeupation is their property. Such a law also deprives those 
titizens of the equal protection of the laws, contrary to the 
st clause of the section. 

The constitutional question is distinctly rajeed in these 
mes; the constitutional right is expressly claimed; it was 
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violated by State law, which was sustained by the Btat | be reg’ 


court, and we are called upon in a legitimate and Proper | 


way to afford redress. Our jurisdiction and our duty ar! 
plain and imperative. 

It is futile to argue that none but persons of the Africny | 
race are intended to be benefited by this amendment. They | 
may have been the primary cause of the amendment, but ity 
language is general, embracing all citizens, and I think it| 
was purposely so expressed. 

The mischief to be remedied was not mercly slavery and | 
its incidents and consequences; but that spirit of insubordi. 
nation and disloyalty to the National government which had 
troubled the country for so many years in some of the States, 
and that intolerance of free speech and free discussion whieh | 
often rendered life and property insecure, and led to mueh | 
unequal legislation. The amendment was an attempt to | 
give voice to the strong National yearning for that time | 
and that condition of things, in which American citizenship 


-- 


should be a sure guaranty of safety, and in which every | 


citizen of the United States might stand erect on every por. 
tion of its soil,in the full enjoyment of every right and 
privilege belonging to a freeman, without fear of violence or 
molestation. 


But great fears are expressed that this construction of the | 


amendment will lead to enactments by Congress interfering 


with the internal affairs of the States, and establishing | 


therein civil and criminal codes of law for the government 
of the citizens, and thus abolishing the State governments 
in everything but name; or else, that it will lead the Federal 
courts to draw to their cognizance the supervision of State 
tribunals on every subject of judicial inquiry, on the plea of 
ascertaining whether the privileges and immunities of citi 
zens have not been abridged. 

In my judgment no such practical inconveniences would 


arise. Very little, it any, legislation on the part of Congress | 
would be required to carry the amendment into effect. Like | 


the prohibition against passing a Jaw impairing the obliga 
ion of a contract, it would execute itself. The point would 
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State | pe regularly raised, in a suit at law, and settled by final ref- 
roper | erence to the Federal court. As the privileges and immu- 
y are| yities protected are only those fundamental ones which be- 
lng to every citizen, they would soon become so fur defined 
ricay | gg to cause but a slight accumulation of business in the Fed- 
They | eral courts. Besides, the recognized existence of the law 
ut its} would prevent its frequent violation. But even if the busi- 
nk it! ess of the National courts should be increased, Congress 
' ould easily supply the remedy by increasing their number 
rand) and efficiency. The great question is, What is the true con- 
ordi. | struction of the amendment? When once we find that, we 
had | shall find the means of giving it effect. The argument from 
tates,| inconvenience ought not to have a very controlling influence 
vhich } jy questions of this sort. The National will and National 
much jnterest are of far greater importance. 
pt to, In my opinion the judgment of the Supreme Court of 
time | Louisiana ought to be reversed. 
nship 
every| Mr. Justice SWAYNE, dissenting: 
por.) [concur in the dissent in these cases and in the views ex- 
; and | pressed by my brethren, Mr. Justice Field and Mr. Justice 
ce or | Bradley. I desire, however, to submit a few additional re- 
| marks, 
tthe | The first eleven amendments to the Constitution were in- 
ering ’ tended to be checks and limitations upon the government 
shing | which that instrument called into existence. They had 
ment | their origin in a spirit of jealousy on the part of the States, 
nents which existed when the Constitution was adopted. The 
deral | first ten were proposed in 1789 by the first Congress at its 
State first session after the organization of the government. The 
ea of  cleventh was proposed in 1794, and the twelfth in 1808. 
cit | The one last mentioned regulates the mode of electing the 
President and Vice-President. It neither increased nor di- 
vould | minished the power of the General Government, and may be 
gress | wid in that respect to vecupy neutral ground. No further 
Like ) amendments were made until 1865, a period of more than 
blige | sixty years. The thirteenth amendment was proposed by 
vould Congress on the Ist of February, 1865, the fourteenth on 


~ 
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the 16th of June, 1866, and the fifteenth on the 27th of | ject to 
February, 1869. These amendments are a new departure, | of the | 
and mark an important epoch in the constitutional history partic 
of the country. They trench directly upon the powero{\ The 
the States, and deeply attect those bodies. They are, in this, solved 
respect, at the opposite pole from the first eleven.* | analyst 
Fairly construed these amendments may be said to rise to guige 
the dignity of anew Magna Charta. The thirteenth blotted | parent 
out slavery and forbade forever its restoration. It strnek } tion. 
the fetters from four millions of human beings and raised | to con 
them at once to the sphere of freemen. ‘This was an act of | clearet 
grace and justice performed by the Nation. Before the war | (1.) 
it could have been done only by the States where the insti. | define 
tution existed, acting severally and separately from each ) (2.) 
other. The power then rested wholly with them. In that | privile 
way, apparently, such a result could never have occurred, |  (8.) 
The power of Congress did not extend to the subject, except | zen or 
in the Territories. | of law 
The fourteenth amendment consists of five sections. The | equal 
first is as follows: ‘* All persons born or naturalized within ‘ A ¢ 
the United States, and subject to the jurisdiction thereof, | States, 
are citizens of the United States and of the State wherein | latter; 
they reside. No State shall make any law which shall | mithot 
abridge the privileges or immunities of citizens of the United | the lat 
States, nor shall any State deprive any person of life, liberty, » leges s 
or property, without due process of law, nor deny to any | clade, 
person within its jurisdiction the equal protection of the | liberty 
laws.” him b 
The tifth section declares that Congress shall have power | zen of 
to enforce the provisions of this amendment by appropriate , of the 
legtslation. | tharac 
The fifteenth amendment declares that the right to vote | additic 
shall not be denied or abridged by the United States, or by | States 
any State, on account of race, color, or previous condition | doubl 
of servitude. Until this amendment was adopted the sub > It is « 


Naar aie Por oer caesarean eke 

* Burron v. Baltimore, 7 Peters, 243; Livingston v. Moore, Ib. 651; For | thield 
v. Obio, 5 Howard, 429; Smith r. Maryland, 18 Id. 71; Pervear ». Common 
weslth, 6 Wallace, 476; Twitchell » Commonwealth, 7 Id. 821. we of 
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1 of | ject to which it relates was wholly within the jurisdiction 
ure, | of the States. The General Government was excluded from 
tory participation. 
tof, The first section of the fourteenth amendment is alone in- 
this volved in the consideration of these cases. No searching 
| qalysis is Necessary to eliminate its meaning. Its lan- 
3 to | guage is intelligible and direct. Nothing can be more trans- 
tted parent. Every word employed has an established significa- 
ack » ion, There is no room for construction. There is nothing 
ized | to construe. Elaboration may obscure, but cannot make 
‘tof , clearer, the intent and purpose sought to be carried out. 
war | (1.) Citizens of the States and of the United States are 
neti. | defined. 
each (2.) It is declared that no State shall, by law, abridge the 
that | privileges or immunities of citizens of the United States. 
red, | (8.) That no State shall deprive any person, whether a citi- 
cept | zen or not, of life, liberty, or property, without due process 
| of law, nor deny to any person within its jurisdiction the 
The | equal protection of the laws. 
thin A citizen of a State is ipso facto a citizen of the United 
reof, | States. No one can be the former without being also the 
rein | latter; but the latter, by losing his residence in one State 
shall | without acquiring it in another, although he continues to be 
ited | the latter, ceases for the time to bethe former, ‘ The privi- 
erty, » leges and immunities” of a citizen of the United States in- 
any dude, among other things, the fundamental rights of life, 


the | liberty, aud’ property, and also the rights which pertain to 
him by reason of his membership of the Nation, The citi- 

ower | zenof a State has the same fundamental rights as a citizen 
riate of the United States, and also certain others, local in their 
| tharacter, arising from his relation to the State, and in 
vote ) SaRion those which belong to the citizen of the United 
or by | States, he being in that relation also. There may thus be a 
ition | double citizenship, each having some rights peculiar to itself, 
aub- | Itis only over those which belong to the citizen of the 
| United States that the category here in question throws the 
thield of its protection, All those which belong to the citi- 
wo of a State, except as to bills of uttainder, ex post facto 


|; For 
pmon- 
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laws, and laws impairing the obligation of contracts,® arg 


left to the guardianship of the bills of rights, constitutions, 
and laws of the States respectively. Those rights may all 
be enjoyed in every State by the citizens of every other State 
by virtue of clause 2, section 4, article 1, of the Constitutiog 
of the United States as it was originally framed. This see 
tion does not in anywise affect them; such was not its pur. 
pose, 

In the next category, obviously ez industria, to prevent, a 
far as may be, the possibility of misinterpretation, either ag 
to persons or things, the phrases “citizens of the United 
States” and “ privileges and immunities” are dropped, and 
more simple and comprehensive terms are substituted. The 
substitutes are “any person,” and “life,” “liberty,” and 
*‘ property,” and “the equal protection of the laws.” Life, 
liberty, and property are forbidden to be taken “ without 
due process of law,” and “ equal protection of the laws” is 
guaranteed to all. Life is the gift of God, and the right to 
preserve it is the most sacred of the rights of man. Liberty 
is freedom from all restraints but such as are justly imposed 
by law. Beyond that line lies the domain of usurpation 
and tyranny. Property is everything which has an ex. 
changeable value, and the right of property includes the 
power to dispose of it according to the will of the owner, 
Labor is property, and as such merits protection. The right 
to mwnake it available is next in importance to the rights of 
life and liberty. It lies to a large extent at the foundation 
of most other forms of property, and of all solid individual 
and national prosperity. ‘‘ Due process of law” is the ap 
plication of the law as it exists in the fair and regular course 
of administrative procedure. ‘The equal protection of the 
laws” places all upon a footing of legal equality and gives 
the same protection to all for the preservation of life, liberty, 
and property, and the pursuit of happiness.t 





* Constitution of the United States, Article I, Section 10. 

¢ Corficld v. Coryell, 4 Washington, 880; Lemmon v. The People, % 
Barbour, 274, and 20 New York, 626; Conner v. Elliott, 18 Howard, 698; 
Murray v. M:Carty, 2 Mumford, 899; Campbell v. Morris, 3 Harris & 
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are | It is admitted that the plaintiffs in error are citizens of 
yng, | the United States, and persons within the jurisdiction of 
all | Louisiana. The cases before us, therefore, present but two 
tate ) questions. 
ion | (1.) Does the act of the legislature creating the monopoly 
ae | jy question abridge the privileges and immunities of the 
Dur. | plaintiffs in error as citizens of the United States? 

| (2.) Does it deprive them of liberty or property without 
a8 / due process of law, or deny them the equal protection of 
ras | thelaws of the State, they being persons “ within its juris- 
ited | diction 2” 
aud | Both these inquiries I remit for their answer as to the 
The | facts to the opinions of my brethren, Mr. Justice Field and 
and | Mr. Justice Bradley. They are full and conclusive upon 
Life, | thesubject. A more flagrant and indefensible invasion of 
hout | the rights of many for the benefit of a few has not occurred 
“is | inthe legislative history of the country. The respouse to 
ht to | both inquiries should be in the affirmative. In my opinion 
erty | the cases, as presented in the record, are clearly within the 
osed / letter aud meuning of both the negative categories of the 
ation | ixth section. The judgments before us should, therefore, 
1 ex: | be reversed. 
) the | These amendments are all consequences of the late civil 
vner. | war, The prejudices and apprehension as to the central 
right | government which prevailed when the Constitution was 


— 


ts of } gopted were dispelled by the light of experience. The 
ation | public mind became sutisfied that there was less danger of 
‘idual 


tyranny in the head than of anarchy and tyranny in the 
ea | members. The provisions of this section are all eminently 


ourse | conservative in their character. They are a bulwark of de. 
of the | fence, and can never be made an eugine of oppression. The 
gives | lnguage employed is unqualified in its scope. There is no 
berty, exception in its terms, and there can be properly none in 
their application. By the language ‘citizens of the United 
~ | States” was meant all such citizens; and by “any person” 
ple, 28 | 
a McHenry, 554; Towles’s Case, 6 Leigh, 748; State v. Medbury, 8 Rhode 


lilsod, 142; 1 Tucker’s Blackstone, 145; 1 Cooley’s Blackstone, 126, 128. 
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was meant all persons within the jurisdiction of the State, than iu 
No distinction is intimated on account of race or color, Thiy presvec 
court has no authority to interpolate a limitation that jj! executs 
weither expressed nor implied. Our duty is to execute th ) tolie f 
law, not to make it. The protection provided was not in) Lea 
tended to be confined to those of any particular race o prove 
class, but to embrace equally all races, classes, and cond; they w 
tions of men. It is objected that the power conferred jy 
novel and large. The answer is that the novelty was known 

and the measure deliberately adopted. The power is by | 
neficent in its nature, and cannot be abused. It is such & | 
should exist in every well-ordered system of polity. When | 
could it be more appropriately lodged than in the hands ty! + of 
which it is confided? It is necessary to enable the govern | le th 
ment of the nation to secure to every one within its juris. | of th 
diction the rights and privileges enumerated, which, accord.| 5!" 
ing to the plainest considerations of reason and justice and | 0 
the fundamental principles of the social compact, all are| ties 
entitled to enjoy. Without such authority any government | and 
claiming to be national is glaringly defective. The con; %** 
struction adopted by the majority of my brethren is, in my pam 
judgment, much too narrow. It defeats, by a limitation |  exte 
not anticipated, the intent of those by whom the instrument | te! 
was framed and of those by whom it was adopted. To the | § Neth 
extent of that limitation it turns, as it were, what was meant | , ioe 
for bread into astone. By the Constitution, as it stood be | «m 
fore the war, ample protection was given against oppresgion | Con 
by the Union, but little was given against wrong and op 
pression by the States. That want was intended to be sup 
plied by this amendment. Against the former this court 
has been called upon more than once to interpose. At | The 
thority of the same amplitude was intended to be conferred United 
as tothe latter. But this arm of our jurisdiction is, in these | « 47 
cages, stricken down by the judgment just given. Nowhere, | mbject 
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tate, than in this court, ought the will of the nation, as thus ex 
This pressed, to be more liberally construed or more cordially 
at is Cadietedt This determination of the majority seemr to me 
@ the ) to lie far in the other direction. 

tin) L earnestly hope that the consequences to follow may 
C@ op | prove less serious and far-reaching than the minority fear 
ondi. | they will be. 


ed is | 

nown | 

a be | Minor v. HAPPERSETT. 

ch & | 21 Wallace 162 (1874 

V her | . a 
det |, The word ‘‘citizen’’ is often used to convey the idea of membership in 
1d8 \) 


a nation. 

Verh | 9 In that sense, women, if born of citizen parents within the jurisdiction 

juris | of the United States, have ulways been considered citizens of the United 

cord. States, as much so before the adoption of the fourteenth amendment to 

the Constitution as since. 

@ and | §, The right of suffrage was not necessarily one of the privileges or immuni- 
are ties of citizenship before the adoption of the fourteenth amendment, 

iment and that amendment does not add to these privileges and immunities. 

> CON: It simply furnishes additional guaranty for the protection of such as 

the citizen already had. 

in MY | 4 At the time of the adoption of that amendment, suffrage was not co- 

tation | extensive with the citizenship of the States; nor was it at the time of 

iment the adoption of the Constitution. 


o the §, Neither the Constitution nor the fourteenth amendment made all citizens 


voters. 
meant | §. A provision in a State constitution which confines the right of voting tc 
od be- “male citizens of the United States,’’ is no violation of the Federal 
essi0n Constitution. In such a State women have no right to vote 
1d op. 
i Error to the Supreme Court of Missouri; the case being 
e 8 
P thus: 
ourt put tile . 
The fourteenth amendment to the Constitution of the 
+ 2 . . . m s ss . e ‘ . g .* 
ferred United States, in its tirst section, thus ordain 


) these | « 4y persons born or naturalized in the United States, and 
where, | abject to the jurisdiction thereof, are citizens of the United 
States, and of the State wherein they reside. No State shall 


_— —— — 


* See other sections, infra, p. 174. 
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make or enforce any law, which shall abridge the privileges o 4 mal 
immunities of citizens of the United States. Nor shall any thereup 
State deprive any person of life, liberty, or property, without! Missout 
due process of law; nor deny to any person within its jurisdig| jet of t 


tion, the equal protection of the laws.” ‘of her | 

And the constitution of the State of Missouri* thus o. The 
dains: nae br 
his fav 


“Every male citizen of the United States shall be entitled t| M 
vote.” | Mre. 


Under a statute of the State all persons wishing to oi Mr. 
at any election, must previously have been registered in the) @¢4> 
manner pointed out by the statute, this being a conditiog| dabora 
precedent to the exercise of the elective franchise, | polities 

In this state of things, on the 15th of October, 1872 (one| tional 
of the days fixed by law for the registration of voters), Mrg| Ist. 
Virginia Minor, a native born, free, white citizen of the| titled t 
United States, and of the State of Missouri, over the age of belong 
twenty-one years, wishing to vote for electors for President exercis 
and Vice-President of the United States, and for a repre Qd. | 
sentative in Congress, and for other oilicers, at the general] inthe 
election held in November, 1872, applied to one Happersett, servati 
the registrar of voters, to register her as a lawful voter,| ght ¢ 
which he refused to do, assigning for cause that she was not| 8d. 
at all, 
govert 
found 

lain | 
4th. 
recog! 
| privile 
shail 1 
leges 
| bth. 
\ tation 
and 
tion © 


No 


* Article 2, 3 18. 
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ves gia*male citizen of the United States,” but a woman. She 
Il any| thereupon sued him in one of the inferior State courts of 
ithou| Missouri, for wilfully refusing to place her name upon the 
risdig jist of registered voters, by which refusal she was deprived 
‘of her right to vote. 

The registrar demurred, and the court in which the suit 
| yp brought sustained the demurrer, and gave judgment in 
his favor; a judgment which the Supreme Court aflirmed. 
Mrs. Minor now brought the case here on error. 


us 


tled to| 


; wid Mr. Francis Minor (with whom were Messrs. J. M. Krum 
in the) and J B. Henderson), Jor the plaintiff in error, went into an 
dition| daborate argument, partially based on what he deemed true 
| political views, and partially resting on legal and constitu- 

2 (one| ional grounds. These last seemed to be thus resolvable: 

, Mre,| Ist. As a citizen of the United States, the plaintiff was en- 
of the| tiled to any and all the ‘privileges and immunities” that 
ge of | belong to such position however defined; and as are held, 
sident| exercised, and enjoyed by other citizens of the United States. 
repre| 4, The elective franchise is a “privilege” of citizenship, 
eneral| inthe highest sense of the word. It is the privilege pre- 
ersett,| srvative of all rights and privileges; and especially of the 
voter,| tight of the citizen to participate in his or her government. 
as not} $d. The denial or abridgment of this privilege, if it exist 
tall, must be sought only in the fundamental charter of 
government,—the Constitution of the United States, If not 
found there, no inferior power or jurisdiction can legally 
daim the right to exercise it. 

4th. But the Constitution of the United States, so far from 
Reognizing or permitting any denial or abridgment of the 
privileges of its citizens, expressly declares that “no State 
thall make or enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United States.” 

bth. It follows that the provisions of the Missouri consti- 
| tution and registry law before recited, are in conflict with 
au must yield to the paramount authority of the Constitu- 
tion of the United States. 


No opposing counsel. 


ee 


eee 
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The CHIEF JUSTICE delivered the opinion of the court, |ssociat 


The question is presented in this case, whether, since the 
adoption of the fourteenth amendment, a woman, who ig g 
citizen of the United States and of the State of Missouri, jg 
a voter in that State, notwithstanding the provision of the 
constitution and laws of the State, which confine the right 
of suffrage to men alone. We might, perhaps, decide the 
case upon other grounds, but this question is fairly made, 
From the opinion we find that it was the only one decided 
in the court below, and it is the only one which has been 
argued here. The case was undoubtedly brought to this 
court for the sole purpose of having that question decided 
by us, and in view of the evident propriety there is of having 
it settled, so far as it can be by such a decision, we have 
concluded to waive all other considerations and proceed at 
once to its determination. 

It is contended that the provisions of the constitution and 
laws of the State of Missouri which confine the right of suf 
frage and registration therefor to men, are in violation of 
the Constitution of the United States, and therefore void, 
The argument is, that as a woman, born or naturalized in 
the United States and subject to the jurisdiction thereof, is 
a citizen of the United States and of the State in which she 
resides, she has the right of suffrage as one of the privileges 
and immunities of her citizenship, which the State cannot 
by its laws or constitution abridge. 

There is no doubt that women may be citizens. They 
are persons, and by the fourteenth amendment “ all persone 
born or naturalized in the United States and subject to the 
jurisdiction thereof”’ are expressly declared to be * citizens 
of the United States and of the State wherein they reside.” 
But, in our opinion, it did not need this amendment to give 
them that position. Before its adoption the Constitution of 
the United States did not in terms prescribe who should be 
citizens of the United States or of the several States, yet 
there were necessarily such citizens without such provision. 
There cannot be « nation without a people. The very ides 
of a political community, such as a nation is, implies a0 
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ysociation of persons for the promotion of their general 
gelfare. Each one of the persons associated becomes a 
pember of the nation formed by the association. He owes 
itallegiance and is entitled to its protection. Allegiance 
wd protection are, iu this connection, reciprocal obligations. 
The one is 2 compensation for the other; allegiance for pro- 
ection and protection for allegiance. 

For convenience it has been found necessary to give a 
ame to this membership. The object is to designate by a 
title the person and the relation he bears to the nation. For 
his purpose the words “ subject,” “inhabitant,” and “ citi- 
mn” have been used, and the choice between them is some- 
times made to depend upon the form of the government. 
Citizen is now more commonly employed, however, and as 
ithas been considered better suited to the description of 
oe living under a republican governmeut, it was adopted 
by nearly all of the States upon their separation from Great 
Britain, and was afterwards adopted in the Articles of Con- 
federation and in the Constitution of the United States. 
When used in this sense it is understood as conveying the 
idea of membership of a nation, and nothing more. 

To determine, then, who were citizens of the United 
States before the adoption of the amendment it is necessary 
to ascertain what persons originally associated themselves 
together to form the nation, and what were afterwards ad- 
nitted to membership. 

Looking at the Constitution itself we find that it was or- 
dained and established by ‘ the people of the United States,’’* 
md then going further back, we find that these were the 
people of the several States that had before dissolved the 
plitical bands which connected them with Great Britain, 
and assumed a separate and equal station among the powers 
of the earth,t and that had by Articles of Confederation 
und Perpetual Union, in which they took the name of “the 
United States of America,” entered into a firm league of 





* Preamble, 1 Stat. at Large, 10. 
¢ Declaration of Independence, Ib. 1. 
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friendship with each other for their common defence, the 
security of their liberties and their mutual and general wel. 
fare, binding themselves to assist each other against all force 
offered to or attack made upon them, or any of them, oy 
account of religion, sovereignty, trade, or any other pretence 
whatever.* 

Whoever, then, was one of the people of either of thes 
States when the Constitution of the United States was 
adopted, became ipso facto a citizen—a member of the ng 
tion created by its adoption. He was one of the persons 
associating together to form the nation, and was, conse 
quently, one of its original citizens. As to this there has 
never been a doubt. Disputes have arisen as to whether or 
not certain persons or certain classes of persons were part 
of the people at the time, but never as to their citizenship 
if they were. 


Additions might always be made to the citizenship of the | 


United States in two ways: first, by birth, and second, by 
naturalization. This is apparent from the Constitution itself, 
for it provides} that “no person except a natural-born citizen, 
or a citizen of the United States at the time of the adoption 
of the Constitution, shall be eligible to the office of Presi. 
dent,’’{ and that Congress shall have power “to establish 
@ uniform rule of naturalization.” Thus new citizens may 
be born or they may be created by naturalization. 

The Constitution does not, in words, say who shall be 
natural-born citizens. Resort must be had elsewhere to 
ascertain that. At common-law, with the nomenclature of 
which the framers of the Constitution were familiar, it was 
never doubted that all children born in a country of parents 
who were its citizens became themselves, upon their birth, 
citizens also. These were natives, or natural-born citizens, 
as distinguished from aliens or foreigners. Some author 
ties vo further and include as citizens children born within 
the jurisdiction without reference to the citizenship of their 





* Articles of Confederation, 3 3, 1 Stat. at Large, 4. 
¢ Article 2, 3 1. t Article 1, 2 8. 
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parents. As to this class there have been doubts, but never 
as to the first. For the purposes of this case it is not neces- 
sary to solve these doubts. It is sufficient for everything 
we have now to consider that all children born of citizen 
parents within the jurisdiction are themselves citizens, The 
words “all children” are certainly as comprehensive, when 
used in this connection, as “all persons,” and if females are 
included in the last they must be in the first. That they 
are included in the last is not denied. In fact the whole 
argument of the plaintiffs proceeds upon that idea. 

Under the power to adopt a uniform system of naturali- 
zation Congress, as early as 1790, provided ‘that auy alien, 
being a free white person,” might be admitted as a citizen 
of the United States, and that the children of such persons 
go naturalized, dwelling within the United States, being 
under twenty-one years of age at the time of such naturali- 
zation, should also be considered citizens of the United 
States, and that the children of citizens of the United States 
that might be born beyond the sea, or out of the limits of 
the United States, should be considered as natural-born citi- 
zens.* These provisions thus enacted have, in substance, 
been retained in all the naturalization laws adopted since. 
In 1855, however, the last provision was somewhat extended, 
and all persons theretofore born or thereafter to be born out 
of the limits of the jurisdiction of the United States, whose 
fathers were, or should be at the time of their birth, citizens 
of the United States, were declared to be citizens also.t 

As early as 1804 it was enacted by Congress that when 
any alien who had declared his intention to become a citizen 
in the manner provided by law died before he was actually 
naturalized, his widow and children should be considered as 
citizens of the United States, and entitled to all rights and 
privileges as such upon taking the necessary oath;{ and in 
1855 it was further provided that any woman who might 
lawfully be naturalized under the existing laws, married, or 





* 1 Stat. at Large, 103. ¢ 10 Id. 604. 
} 2 Id. 293. 
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who should be married to a citizen of the United States, 
should be deemed and taken to be a citizen.* 

From this it is apparent that from the commencement 
of the legislation upon this subject alien women and alien 
minors could be made citizens by naturalization, and we 
think it will not be contended that this would have beep 
done if it had not been supposed that native women and 
native minors were already citizens by birth. 

But if more is necessary to show that women have always 
been considered as citizens the same as men, abundant proof 
is to be found in the legislative and judicial history of the 
country. Thus, by the Constitution, the judicial power of 
the United States is made to extend to controversies between 
citizens of different States. Under this it has been unj- 
formly held that the citizeuship necessary to give the courts 
of the United States jurisdiction of a cause must be affirma. 
tively shown on the record, Its existence as a fact may be 
put in issue and tried. If found not to exist the case must 
be dismissed. Notwithstanding this the records of the courts 
are full of cases in which the jurisdiction depends upon the 
citizenship of women, and not one can be found, we think, 
in which objection was made on that account. Certainly 
none can be found in which it has been held that women 
could not sue or be sued in the courts of the United States, 
Again, at the time of the adoption of the Constitution, in 
many of the States (and in some probably now) aliens could 
not inherit or transmit inheritance. There are a multitude 
of cases to be found in which the question has been pre- 
sented whether a woman was or was not an alien, and as 
such capable or incapable of inheritance, but in no one has 
it been insisted that she was not a citizen because she was 
a woman. On the contrary, her right to citizenship has been 
in all cases assumed, The only question has been whether, 
in the particular case under consideration, she had availed 
herself of the right. 

In the legislative department of the government similar 


* 10 Stat. at Large, 604. 
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proof will be found. Thus, in the pre-emption laws,* a 
widow, ‘‘ being a citizen of the United States,” is allowed 
to make settlement on the public lands and purchase upon 
the terms specified, and women, “being citizens of the 
United States,” are permitted to avail themselves of the 
benetit of the homestead law.t 

Other proof of like character might be found, but certainly 
more cannot be necessary to establish the fact that sex has 
yever been made one of the elements of citizenship iu the 
United States. In this respect men have never had an ad- 
vantage over women. The same laws precisely apply to 
both. The fourteenth amendment did not affect the citizen- 
ship of women any more than it did of meu. In this par- 
ticular, therefore, the rights of Mrs. Minor do not depend 
upon the amendment. She has always been a citizen from 
her birth, and entitled to all the privileges and immunities 
of citizeuship. The amendment prohibited the State, of 
which she is a citizen, from abridging any of her privileges 
and immunities as a citizen of the United States; but it did 
not confer citizenship on her. That she had before its 
adoption. 

If the right of suffrage is one of the necessary privileges 
of a citizen of the United States, then the coustitution and 
laws of Missouri confining it to men are in violation of the 
Constitution of the United States, as amended, and conse 
quently void. The direct question is, therefore, presented 
whether all citizens are necessarily voters, 

The Constitution does not define the privileges and im- 
munities of citizens, For that detinition we must look else- 
where. In this case we need not determine what they are, 
but only whether suftrage is necessarily one of them. 

It certainly is nowhere made so in express terms. The 
United States has no voters in the States of its own creation. 
The elective officers of the United States are all elected di- 
rectly or indirectly by State voters. The members of the 
House of Representatives are to.be chosen by the people of 


* 6 Stat. at Large, 455, 2 10. t 12 Id. 392. 
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the States, and the electors in each State must have the 
qualifications requisite for electors of the most numerous 
branch of the State legislature.* Senators are to be chosen 
by the legislatures of the States, and necessarily the mem. 
bers of the legislature required to make the choice are 
elected by the voters of the State.t Each State must ap- 
point in such manner, as the legislature thereof may direct, 
the electors to elect the President and Vice-President.{ The 
times, places, and manner of holding elections for Senators 
and Representatives are to be prescribed in each State by 
the legislature thereof; but Congress may at any time, by 
law, make or alter such regulations, except as to the place 
of choosing Senators.§ It is not necessary to inquire whether 
this power of supervision thus given to Congress is sufficient 
to authorize any interference with the State laws prescribing 
the qualifications of voters, for no such interference has ever 
been attempted. The power of the State in this particular 
is certainly supreme until Congress acts. 

The amendment did not add to the privileges and immuni- 
ties of a citizen. It simply furnished an additional guaranty 
for the protection of such as he already had. No new voters 
were necessarily made by it. Indirectly it may have had 
that effect, because it may have increased the number of 
citizens entitled to suffrage under the constitution and laws 
of the States, but it operates for this purpose, if at all, 
through the States and the State laws, and not directly upon 
the citizen. 

It is clear, therefore, we think, that the Constitution has 
not added the right of suttrage to the privileges and immuui- 
ties of citizenship as they existed at the time it was adopted, 
This makes it proper to inquire whether suttrage was coex- 
tensive with the citizenship of the States at the time of its 
adoption. If it was, then it may with force be argued that 
suffrage was one of the rights which belonged to citizenship, 
and in the enjoyment of which every citizen must be pro- 
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* Constitution, Article 1, 32. + Ib. Article 1, 23. 
t Ib. Article 2, 2 2. ¢@ Ib. Article 1, 34. 
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| tected. But if it was not, the contrary may with propriety 


be assumed. 

When the Federal Constitution was adopted, all the States, 
with the exception of Rhode Island and Connecticut, had 
constitutions of their own. These two continued to act 
ander their charters from the Crown. Upon an examina- 
tion of those constitutions we find that in no State were all 
citizens permitted to vote. Each State determined for itself 
who should have that power. Thus, in New Hampshire, 
“every male inhabitant of each town and parish with town 
privileges, and places unincorporated in the State, of twenty- 
one years of age and upwards, excepting paupers and persons 
excused from paying taxes at their own request,” were its 
voters; in Massachusetts ‘‘ every male inhabitant of twenty- 
one years of age and upwards, having a freehold estate 
within the commonwealth of the annual income of three 
pounds, or any estate of the value of sixty pounds;” in 
Rhode Island “such as are admitted free of the company 
and society”’ of the colony; in Connecticut such persons as 
had “maturity in years, quiet and peaceable behavior, a 


| givil conversation, and forty shillings freehold or forty 


pounds personal estate,” if so certified by the selectmen; in 
New York “every male inhabitant of full age who shall 
have personally resided within one of the counties of the 
State for six months immediately preceding the day of elec- 
tion .. . if during the time aforesaid he shall have been a 
freeholder, possessing a freehold of the value of twenty 
pounds within the county, or have rented a tenement therein 
of the yearly value of forty shillings, and been rated and 
actually paid taxes to the State;” in New Jersey “all in- 
habitants . . . of full age who are worth fifty pounds, proe- 
lamation-money, clear estate in the same, and have resided 
in the county in which they claim a vote for twelve months 
immediately preceding the election;” in Pennsylvania 
“every freeman of the age of twenty-one years, having 
resided in the State two years next before the election, and 
within that time paid a State or county tax which shall have 
been assessed at least six months before the election ;” in 
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in Maryland “all freemen above twenty-one years of age 
having a freehold of fifty acres of land in the county * 
which they offer to vote and residing therein, and all free. 
men having property in the State above the value of thirty 
pounds current money, and having resided in the county in 
which they offer to vote one whole year next preceding the 
election ;” in North Carolina, for senators, “ all freemen of 
the age of twenty-one years who have been inhabitants of 
any one county within the State twelve months immediately 
preceding the day of election, and possessed of a freehold 
within the same county of fifty acres of land for six months 
next before and at the day of election,” and for members of 
the house of commons “all freemen of the age of twenty. 
one years who have been inhabitants in any one county 
within the State twelve months immediately preceding the 
day of any election, and shall have paid public taxes;” in 
South Carolina “every free white man of the age of twenty. 
one years, being a citizen of the State and having resided 
therein two years previous to the day of election, and who 
hath a freehold of fifty acres of land, or a town lot of which 
he hath been legally seized and possessed at least six months 
before such election, or (not having such freehold or town 
lot), hath been a resident within the election district in which 
he offers to give his vote six mouths before said election, 
and hath paid a tax the preceding year of three shillings 
sterling towards the support of the government;”’ and in 
Georgia such ‘ citizens and inhabitants of the State as shall 
have attained to the age of twenty-one years, and shall have 
paid tax for the year next preceding the election, and shall 
have resided six months within the county.” 

In this condition of the law in respect to suffrage in the 
several States it cannot for a moment be doubted that if it 
had been intended to make all citizens of the United States 
voters, the framers of the Constitution would not have left 
it to implication. So important a change in the condition 
of citizenship as it actually existed, if intended, would have 
been expressly declared. 
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But if further proof is necessary to show that no such 
change was intended, it can easily be found both in and out 
of the Constitution. By Article 4, section 2, it is provided 
that “the citizens of each State shall be entitled to all the 
privileges and immunities of citizens in the several States.” 
If suffrage is necessarily a part of citizenship, then the citi- 
gens of each State must be entitled to vote in the several 
States precisely as their citizens are. This is more than 
gaserting that they may change their residence and become 
citizens of the State and thus be voters. It goes to the ex- 
tent of insisting that while retaining their original citizen- 
ship they may vote in any State. This, we think, has never 
been claimed. And again, by the very terms of the amend- 
ment we have been considering (the fourteenth), “ Repre- 
sentatives shall be apportioned among the several States 
according to their respective numbers, counting the whole 
number of persons in each State, excluding Indians not 
taxed. But wheu the right to vote at any election for the 
choice of electors for President and Vice-President of the 
United States, representatives in Congress, the executive 
and judicial officers of a State, or the members of the legis- 
lature thereof, is denied to any of the male inhabitants of 
such State, being twenty-one years of age and citizens of the 
United States, or in any way abridged, except for participa- 
tion in the rebellion, or other crimes, the basis of representa- 
tion therein shall be reduced in the proportion which the 
number of such male citizens shall bear to the whole number 
of male citizens twenty-one years of age in such State.” 
Why this, if it was not in the power of the legislature to 
deny the right of suffrage to some male inhabitants? And 


if suffrage was necessarily one of the absolute rights of citi- 


zenship, why confine the operation of the limitation to male 
inhabitants? Women and children are, as we have seen, 
“persons.” ‘They are counted in the enumeration upon 


which the apportionment is to be made, but if they were 


necessarily voters because of their citizenship unless clearly 
excluded, why inflict the penalty for the exclusion of males 
alone? Clearly, no such form of words would have been 
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selected to express the idea here indicated if suffrage was 
the absolute right of all citizens. 

And stijl again, after the adoption of the fourteenth amend. 
ment, it was deemed necessary to adopt a fifteenth, as fg}, 
lows: “The right of citizens of the United States to vote 
shall not be denied or abridged by the United States, or by 
any State, on account of race, color, or previous condition 
of servitude.” The fourteenth amendment had already pro. 
vided that no State should make or enforce any law whieh 
should abridge the privileges or immunities of citizens of the 
United States. If suffrage was one of these privileges or 


immunities, why amend the Constitution to prevent its being 


denied on account of race, &c.? Nothing is more evident 
than that the greater must include the less, and if all were 
already protected why go through with the form of amend. 
ing the Constitution to protect a part? 

It is true that the United States guarantees to every State 
a republican form of government.* It is also true that no 
State can pass a bill of attainder,t and that no person can 
be deprived of life, liberty, or property without due process 
of law.{ All these several provisions of the Constitution 
must be construed in connection with the other parts of the 
instrument, and in the light of the surrounding circum. 
stances, 

The guaranty is of a republican form of government. No 
particular government is designated as republican, neither 
is the exact form to be guaranteed, in any manner especially 
designated. Here, as in other parts of the instrament, we 
are compelled to resort elsewhere to ascertain what was 
intended. 

The guaranty necessarily implies a duty on the part of the 
States themselves to provide such a government. All the 
States had governments when the Constitution was adopted, 
In all the people participated to some extent, through their 
representatives elected in the manner specially provided. 





* Constitution, Article 4, 2 4. t Ib. Article 1, 2 10. 
t Ib. Amendment 6. 
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These governments the Constitution did not change. They 
were accepted precisely as they were, and it is, therefore, to 
be presumed that they were such as it was the duty of the 
States to provide. Thus we have unmistakable evidence of 
what was republican in form, within the meaning of that 
term as employed in the Constitution. 

As has been seen, all the citizens of the States were not 
invested with the right of suffrage. In all, save perhaps 
New Jersey, this right was only bestowed upon men and not 
upon allof them, Under these circumstances it is certainly 
now too late to contend that a government is not republican, 
within the meaning of this guaranty in the Constitution, be- 
cause Women are not made voters. 

The same may be said of the other provisions just quoted, 


by the express provision of their constitutions and laws. If 
that had been equivalent to a bill of attainder, certainly its 
abrogation would not have been left to implication. Nothing 
leas than express language would have been employed to 
effect so radical a change. So also of the amendment which 
declares that no person shall be deprived of life, liberty, or 
property without due process of law, adopted as it was as 
early as 1791. If suffrage was intended to be included 
within its obligations, language better adapted to express 
that intent would most certainly have been employed. The 
right of suffrage, when granted, will be protected. He who 
has it can only be deprived of it by due process of law, but 
in order to claim protection he must first show that he has 
the right. 

But we have already sufficiently considered the proof 
found upon the inside of the Constitution. That upon the 
outside is equally effective. 

The Constitution was submitted to the States for adoption 
in 1787, and was ratified by nine States in 1788, and finally 
by the thirteen original States in 1790. Vermont was the 
first new State admitted to the Union, and it came in under 
& constitution which conferred the right of suffrage only 
upon men of the full age of twenty-one years, having resided 
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in the State for the space of one whole year next betore the 
election, and who were of quiet and peaceable behavior, 
This was in 1791. The next year, 1792, Kentucky followed 
with a constitution contining the right of suffrage to free 
male citizens of the age of twenty-one years who had resided 
in the State two years or in the county in which they offered 
to vote one year next before the election. Then followed 
Tennessee, in 1796, with voters of freemen of the age of 
twenty-one years and upwards, possessing « freehold in the 
county wherein they may vote, and being inhabitants of the 
State or freemen being inhabitants of any one county in the 
State six months immediately preceding the day of election, 
But we need not particularize further. No new State has 
ever been admitted to the Union which has conterred the 
right of suffrage upon women, and this has never been con. 
sidered a valid objection to her admission. On the contrary, 
as is claimed in the argument, the right of suffrage was 
withdrawn from women as early as 1807 in the State of New 
Jersey, without any attempt to obtain the interference of 
the United States to prevent it. Since then the governments 
of the insurgent States have been reorganized under a re 
quirement that before their representatives could be ad. 
mitted to seats in Congress they must have adopted new 
constitutions, republican in form. In no one of these con- 
stitutions was suffrage conferred upon women, and yet the 
States have all been restored to their original position as 
States in the Union. 

Besides this, citizenship has not in all cases been made a 
condition precedent to the enjoyment of the right of suffrage. 
Thus, in Missouri, persons of foreign birth, who have de- 
clared their intention to become citizens of the United States, 
may under certain circumstances vote. The same provisior 
is to be found in the constitutions of Alabama, Arkansas, 
Florida, Georgia, Indiana, Kansas, Minnesota, and Texas. 

Certainly, if the courts ean consider any question settled, 
this is one. For nearly ninety years the people have acted 
upon the idea that the Constitution, when it conferred citi 
zenship, did not necessarily confer the right of suffrage. If 
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gniform practice long continued can settle the construction 
of so important an instrument as the Constitution of the 
United States confessedly is, most certainly it has been done 
here. Our province is to decide what the law is, not to de- 
clare what it should be. 

We have giveu this case the careful consideration its im- 
portance demands. If the law is wrong, it ought to be 
changed; but the power for that is not with us. The argu- 
ments addressed to us bearing upon such a view of the sub- 
ject may perhaps be sufficient to induce those having the 
power, to make the alteration, but they ought not to be per- 
mitted to influence our judgment in determining the present 
rights of the parties now litigating before us. No argument 
ag to Woman’s need of suffrage can be considered. We can 
only act upon her rights as they exist. It is not for us to 
look at the hardship of withholding. Our duty is at an end 
if we find it is within the power of a State to withhold. 

Being unanimously of the opinion that the Constitution 
of the United States does not confer the right of suffrage 
npon any one, and that the constitutions and laws, of the 
several States which commit that important trust to men 
alone are not necessarily void, we 


AFFIRM THE JUDGMENT. 
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STRAUDER v. WEST VIRGINIA. EI 
(10 Otto 303 (1879)) Wes 
Tl 


1. The Fourteenth Amendment of the Constitution of the United States congig. 
ered, and held to be one of a series of constitutional provisions having 4 M 
common purpose ; namely, to secure to a recently emancipated race, which plain 
had been held in slavery through many generations, all the civil rights that M 
the superior race enjoy, and to give to it the protection of the genera) 


government, in the enjoyment of such rights, whenever they should be Mr. - 
denied by the States. Whether the amendment had other, and if so what, 
purposes, not decided. M) 
2. The amendment not only gave citizenship and the privileges of citizenship t Tl 
persons of color, but denied to any State the power to withhold from them der i 
the equal protection of the laws, and invested Congress with power, by the 9 


appropriate legislation, to enforce its provisions. 
8. The amendment, although prohibitory in terms, confers by necessary impli. sente 
cation a positive immunity, or right, most valuable to persons of the colored (Cour 
race, — the right to exemption from unfriendly legislation against them dis. 
tinctively as colored, — exemption from discriminations, imposed by public 
authority, which imply legal inferiority in civil society, lessen the security that 
of their rights, and are steps towards reducing them to the condition of, trial 
subject race. was | 
4. The statute of West Virginia, which, in effect, singles out and denies to colored 
citizens the right and privilege of participating in the administration of the 
law, as jurors, because of their color, though qualified in all other respects, In 
is, practically, a brand upon them, and a discrimination against them which | indict 
is forbidden by the amendment. It denies to such citizens the equal pro 
tection of the laws, since the constitution of juries is a very essertial part. 
of the protection which the trial by jury is intended to secure. The very into t 
idea of a jury is that it is a body of men composed of the peers or equals for tl 
of the person whose rights it is selected or summoned to determine; that Wost 
is, of persons having the same legal status in society as that which he 
holds. of th 
5. Where, as here, the State statute secures to every white man the right of trial white 
by jury selected from, and without discrimination against, his race, and at | eolore 
the same time permits or requires such discrimination against the colored dd 
man because of his race, the latter is not equally protected by law with the = 
former. all Ja 
6. Sect. 641 of the Revised Statutes, which declares that “when any civil suit or | securi 
criminal prosecution is commenced in any State court, for any cause what he ha 
soever, against any person who is denied or cannot enforce in the judicial 
tribunals of the State, or in the part of the State where such suit or prose 
cution is pending, any right secured to him by any law providing for the and t] 
equal civil rights of citizens of the United States, . . . such suit or prow | ¢itjze, 
cution may, upon the petition of such defendant, filed in said State court, | 
at any time before the trial or final hearing of the cause, stating the facts ' 
and verified by oath, be removed, for trial, irito the next circuit court tobe than 1 
held in the district where it is pending,” considered and held not to be in State 
conflict with the Constitution of the United States. Mo 
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Error to the Supreme Court of Appeals of the State of 
West Virginia. 
The facts are stated in the opinion of the court. 


Mr. Charles Devens and Mr. George O. Davenport for the 
Jaintiff in error. 

Mr. Robert White, Attorney-General of West Virginia, and 
Mr. James W. Green, contra. 


Mr. JUSTICE STRONG delivered the opinion of the court. 

The plaintiff in error, a colored man, was indicted for mur- 
der in the Circuit Court of Ohio County, in West Virginia, on 
the 20th of October, 1874, and upon trial was convicted and 
sentenced. ‘The record was then removed to the Supreme 
Court of the State, and there the judgment of the Circuit 
Court was affirmed. The present case is a writ of error to 
that court, and it is now, in substance, averred that at the 
trial in the State court the defendant (now plaintiff in error) 
was denied rights to which he was entitled under the Consti- 
tution and laws of the United States. 

In the Circuit Court of the State, before the trial of the 
indictment was commenced, the defendant presented his peti- 
tion, verified by his oath, praying for a removal of the cause 
into the Circuit Court of the United States, assigning, as ground 
for the removal, that ‘by virtue of the laws of the State of 
West Virginia no colored man was eligible to be a member 
of the grand jury or to serve on a petit jury in the State; that 
white men are so eligible, and that by reason of his being a 
colored man and having been a slave, he had reason to believe, 
and did believe, he could not have the full and equal benefit of 
all laws and proceedings in the State of West Virginia for the 
security of his person as is enjoyed by white citizens, and that 
he had less chance of enforcing in the courts of the State his 
tights on the prosecution, as a citizen of the United States, 
and that the probabilities of a denial of them to him as such 
titizen on every trial which might take place on the indict- 
ment in the courts of the State were much more enhanced 
| than if he was a white man.” This petition was denied by the 

State court, and the cause was forced to trial. 

Motions to quash the venire, ‘because the law under which 
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it was issued was unconstitutional, null, and void,” and sucegg. 
sive motions to challenge the array of the panel, for anew! enfor 
trial, and in arrest of judgment were thén made, all of which | nities 
were overruled and made by exceptions parts of the record, | depri 
The law of the State to which reference was made in the | proce 
petition for removal and in the several motions was enacted | the e 
on the 12th of March, 1873 (Acts of 1872-73, p. 102), ang) = TI 
it is as follows: ‘* All white male persons who are twenty-one | comn 
years of age and who are citizens of this State shall be liable patec 
to serve as jurors, except as herein provided.” The persong | slave 
excepted are State officials. | true : 
In this court, several errors have been assigned, and the |} Slaw 
controlling questions underlying them all are, first, whether, | withe 
by the Constitution and laws of the United States, every | were 
citizen of the United States has a right to a trial of an indict | accon 
ment against him by a jury selected and impanelled without | the C 
discrimination against his race or color, because of race or) to an 
color; and, second, if he has such a right, and is denied its |_inferi 
enjoyment by the State in which he is indicted, may he cause | rank 
the case to be removed into the Circuit Court of the United | dislik 
States ? perpe 
It is to be observed that the first of these questions is not | iatic 
whether a colored man, when an indictment has been preferred | that. 
against him, has a right to a grand ora petit jury composed | existe 
in whole or in part of persons of his own race or color, but itis | % 41 
whether, in the composition or selection of jurors by whom he unfit 
is to be indicted or tried, all persons of his race or color may intelli 
be excluded by law, solely because of their race or color, so that | %& suc 
by no possibility can any colored man sit upon the jury. exten 
The questions are important, for they demand a construction | speci 
of the recent amendments of the Constitution. If the defendant | States 
has a right to have a jury selected for the trial of his case | consid 
without discrimination against all persons of his race or color, | alopt 
because of their race or color, the right, if not created, is pro- | enjoy 
tected by those amendments, and the legislation of Congress by wh 
under them. The Fourteenth Amendment ordains that “all | gener: 
persons born or naturalized in the United States and subject | “eniec 
to the jurisdiction thereof are citizens of the United States and privil 


of the State wherein they reside. No State shall make ot | "y 5: 
tion 0 
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enforce any laws which shall abridge the privileges or immu- 
nities of citizens of the United States, nor shall any State 
deprive any person of life, liberty, or property, without due 
process of law, nor deny to any person within its jurisdiction 
the equal protection of the laws.” 

This is one of a series of constitutional provisions having a 
common purpose; namely, securing to a race recently emanci- 
pated, a race that through many generations had been held in 
slavery, all the civil rights that the superior race enjoy. The 
true spirit and meaning of the amendments, as we said in the 
Slaughter-Mouse Cases (16 Wall. 36), cannot be understood 
without keeping in view the history of the times when they 
were adopted, and the general objects they plainly sought to 
accomplish. At the time when they were incorporated into 
the Constitution, it required little knowledge of human nature 
to anticipate that those who had long been regarded as an 
inferior and subject race would, when suddenly raised to the 
rank of citizenship, be looked upon with jealousy and positive 
dislike, and that State laws might be enacted or enforced to 
perpetuate the distinctions that had before existed. Diserim- 
inations against them had been habitual. It was well known 
that in some States laws making such discriminations then 
existed, and others might well be expected. The colored race, 
as arace, was abject and ignorant, and in that condition was 
unfitted to command the respect of those who had superior 
intelligence. ‘Their training had left them mere children, and 
a such they needed the protection which a wise government 
extends to those who are unable to protect themselves. They 
especially needed protection against unfriendly aetion in the 
States where: they were resident. It was in view of these 
onsilerations the Fourteenth Amendment was framed and 
alopted. It was designed to assure to the colored race the 
enjoyment of all the civil rights that under the law are enjoved 
by white persons, and to give to that race the protection of the 
general government, in that enjoyment, whenever it should be 
denied by the States. It not only gave citizenship and the 
privileges of citizenship to persons of color, but it denied to 
amy State the power to withhold from them the equal protec- 
tion of the laws, and authorized Congress to enforce its pro- 








2122 CIVIL RIGHTS—1959 


visions by appropriate legislation. To quote the language 


used by us in the Slaughter-House Cases, ‘No one can fail to | 


be impressed with the one pervading purpose found in all the 
amendments, lying at the foundation of each, and without 
which none of them would have been suggested, — we mean 
the freedom of the slave race, the security and firm establish. 
ment of that freedom, and the protection of the newly made 
freeman and citizen from the oppressions of those who had 
formerly exercised unlimited dominion over them.” So again: 
“ The existence of laws in the States where the newly emanc. 
pated negroes resided, which discriminated with gross injustice 
and hardship against them as a class, was the evil to be reme. 


died, and by it [the Fourteenth Amendment] such laws were | 
forbidden. If, however, the States did not conform their lays | 
to its requirements, then, by the fifth section of the article of | 
amendment, Congress was authorized to enforce it by suitable | 


99 


legislation.”” And it was added, * We doubt very much whether 
any action of a State, not directed by way of discrimination 
against the negroes, as a class, will ever be held to come within 
the purview of this provision.” 

If this is the spirit and meaning of the amendment, whether 
it means more or not, it is to be construed liberally, to carry 
out the purposes of its framers. It ordains that no State shall 
make or enforce any laws which shall abridge the privileges 
or immunities of citizens of the United States (evidently refer. 
ring to the newly made citizens, who, being citizens of the 
United States, are declared to be also citizens of the State in 
which they reside). It ordains that no State shall deprive any 
person of life, liberty, or property, without due process of law, 
or deny to any person within its jurisdiction the equal protec- 
tion of the laws. What is this but declaring that the lawin 


the States shall be the same for the black as for the white; | 


that all persons, whether colored or white, shall stand equal 
before the laws of the States, and, in regard to the colored 


| 
| 


| 


| 


} 





race, for whose protection the amendment was primarily de | 


signed, that no discrimination shall be made against them by 
law because of their color? The words of the amendment, it 
is true, are prohibitory, bat they contain a necessary implica 
tion of a positive immunity, or right, most valuable to the 
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colored race, — the right to exemption from unfriendly legisla- 
tion against them distinctively as colored, — exemption from 
legal discriminations, implying inferiority in civil society, lessen- 
ing the security of their enjoyment of the rights which others 
enjoy, and discriminations which are steps towards reducing 
them to the condition of a subject race. 

That the West Virginia statute respecting juries — the 
statute that controlled the selection of the grand and petit 
jury in the case of the plaintiff in error — is such a diserimina- 
tion ought not to be doubted. Nor would it be if the persons 
excluded by it were white men. If in those States where the 
colored people constitute a majority of the entire population 
a law should be enacted excluding all white men from jury 
service, thus denying to them the privilege of participating 
equally with the blacks in the administration of pstice, we 
apprehend no one would be heard to claim that it would not 
be a denial to white men of the equal protection of the laws. 
Nor if a law should be passed excluding all naturalized Celtic 
Irishmen, would there be any doubt of its inconsistency with 
the spirit of the amendment. The very fact that colored 
people are singled out and expressly denied by a statute all 
right to participate in the administration of the law, as jurors, 
because of their color, though they are citizens, and may be in 
other respects fully qualified, is practically a brand upon them, 
affixed by the law, an assertion of their inferiority, and a 
stimulant to that race prejudice which is an impediment to 
securing to individuals of the race that equal justice which the 
law aims to secure to all others. 

The right to a trial by jury is guaranteed to every citizen of 
West Virginia by the Constitution of that State, and the con- 
stitution of juries is a very essential part of the protection 
such a mode of trial is intended to secure. The very idea of a 
jury is a body of men composed of the peers or equals of the 
person whose rights it is selected or summoned to determine; 
that is, of his neighbors, fellows, associates, persons having 
the same legal status in society as that which he holds. Black- 
stone, in his Commentaries, says, * The right of trial by jury, or 
the country, is a trial by the peers of every Englishman, and 
isthe grand bulwark of his liberties, and is secured to him by 


40361 O—59—pt. 3——43 
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the Great Charter.” It is also guarded by statutory enactments 


intended to make impossible what Mr. Bentham called “ pack. 
ing juries.” It is well known that prejudices often exig 
against particular classes in the community, which Sway the 
judgment of jurors, and which, therefore, operate in some 
cases to deny to persons of those classes the full enjoyment of 


that protection which others enjoy. Prejudice in a local com, | 


munity is held to be a reason for a change of venue. The 
framers of the constitutional amendment must have known 
full well the existence of such prejudice and its likelihood to 
continue against the manumitted slaves and their race, and 
that knowledge was doubtless a motive that led to the amend. 
ment. By their manumission and citizenship the colored race 
became entitled to the equal protection of the laws of the 
States in which they resided; and the apprehension that 
through prejudice they might be denied that equal protection, 
that is, that there might be discrimination against them, was 
the inducement to bestow upon the national government the 
power to enforce the provision that no State shall deny to 
them the equal protection of the laws. Without the appre 
hended existence of prejudice that portion of the amendment 
would have been unnecessary, and it might have been left to 
the States to extend equality of protection. 

In view of these considerations, it is hard to see why the 
statute of West Virginia should not be regarded as discrimi- 
nating against a colored man when he is put upon trial for an 
alleged criminal offence against the State. It is not easy to 
comprehend how it can be said that while every white man is 
entitled to a trial by « jury selected from persons of his own 
race or color, or, rather, selected without discrimination against 
his color, and a negro is not, the latter is equally protected by 
the law with the former. | Is not protection of life and liberty 
against race or color prejudice, a right, a legal right, under the 
constitutional amendment? And how can it be maintained 
that compelling a colored man to submit to a trial for his life 
by a jury drawn froma panel from which the State has expressly 
excluded every man of his race, because of color alone, how- 
ever well qualified in other respects, is not a denial to him of 
equal legal protection ? 
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We do not say that within the limits from which it is not 
excluded by the amendment a State may not prescribe the 
qualifications of its jurors, and in so doing make discrimina- 
tions. It may confine the selection to males, to freeholders, to 
citizens, to persons within certain ages, or to persons having 
educational qualifications. We do not believe the Fourteenth 
Amendment was ever intended to prohibit this. Looking at 
its history, it is clear it had no such purpose. Its aim was 


| against discrimination because of race or color. As we have 
| said more than once, its design was to protect an emancipated 


race, and to strike down all possible legal discriminations 
against those who belong to it. To quote further from 16 
Wall., supra: “ In giving construction to any of these articles 
[amendments], it is necessary to keep the main purpose stead- 
ily in view.” “It is so clearly a provision for that race and 
that emergency, that a strong case would be necessary for its 
application to any other.” We are not now called upon to 
affirm or deny that it had other purposes. 

The Fourteenth Amendment makes no attempt to enumerate 
the rights it designed to protect. It speaks in general terms, 
and those are as comprehensive as possible. Its language is 
prohibitory ; but every prohibition implies the existence of 
rights and immunities, prominent among which is an immunity 
from inequality of legal protection, either for life, liberty, or 
property. Any State action that denies this immunity to a 
elored man is in conflict with the Constitution. 

Concluding, therefore, that the statute of West Virginia, 
| discriminating in the selection of jurors, as it does, against 
| negroes because of their color, amounts to a denial of the 
equal protection of the laws to a colored man when he is put 
upon trial for an alleged offence against the State, it remains 
oly to be considered whether the power of Congress to enforce 
the provisions of the Fourteenth Amendment by appropriate 
bgislation is sufficient to justify the enactment of sect. 641 of 
the Revised Statutes. 

A right or an immunity, whether created by the Constitu- 
tion or only guaranteed by it, even without any express dele- 
| gation of power, may be protected by Congress. Prigg v. 
|The Commonwealth of Pennsylvania, 16 Pet. 539. So in 
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United States v. Reese (92 U.S. 214), it was said by the Chief 
Justice of this court: “ Rights and immunities created by o 
dependent upon the Constitution of the United States can be 
protected by Congress. The form and manner of the protege. 
tion may be such as Congress in the legitimate exercise of jt, 
legislative discretion shall provide. These may be varied ty 


meet the necessities of the particular right to be protected,” | 


But there is express authority to protect the rights and imm. 


nities referred to in the Fourteenth Amendment, and to enforce | 
. ° ° ° { 
observance of them by appropriate congressional legislation, 


And one very efficient and appropriate mode of extending such 
protection and securing to a party the enjoyment of the right 


or immunity, is a law providing for the removal of his cage | 


from a State court, in which the right is denied by the State 
law, into a Federal court, where it will be upheld. This is an 
ordinary mode of protecting rights and immunities conferred 


by the Federal Constitution and laws. Sect. 641 is such a | 


provision. It enacts that **when any civil suit or criminal 


prosecution is commenced in any State court for any cause | 


whatsoever against any'person who is denied, or cannot enforce, 
in the judicial tribunals of the State, or in the part of the 
State where such prosecution is pending, any right secured to 
him by any law providing for the equal civil rights of citizens of 
the United States, or of all persons within the jurisdiction of the 


United States, such suit or prosecution may, upon the petition | 


of such defendant, filed in said State court at any time before 
the trial, or final hearing of the case, stating the facts, and 
verified by oath, be removed before trial into the next Circuit 
Court of the United States to be held in the district where it 
is pending.” 

This act plainly has reference to sects. 1977 and 1978 of the 
statutes which partially enumerate the rights and immunities 
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pains, penalties, taxes, licenses, and exactions of every kind, 
and to no other.” This act puts in the form of a statute 
what had been substantially ordained by the constitutional 
amendment. It was a step towards enforcing the constitu- 
tional provisions. Sect. 641 was an advanced step, fully 
warranted, we think, by the’ fifth section of the Fourteenth 
Amendment. 

We have Heretofore considered and affirmed the constitu- 


' tional power of Congress to authorize the removal from State 


courts into the circuit courts of the United States, before 
trial, of criminal prosecutions for alleged offences against the 
laws of the State, when the defence presents a Federal ques- 
tion, or when a right under the Federal Constitution or laws 
isinvolved. Tennessee v. Davis, supra, p. 257. It is unneces- 
sary now to repeat what we there said. 

That the petition of the plaintiff in error, filed by him in 
the State court before the trial of his case, made a case for 
removal into the Federal Circuit Court, under sect. 641, is very 
plain, if, by the constitutional amendment and sect. 1977 of 
the Revised Statutes, he was entitled to immunity from dis- 
crimination against him in the selection of jurors, because of 
their color, as we have endeavored to show that he was. It 
stdorth sufficient facts to exhibit a denial of that immunity, 
and a denial by the statute law of the State. 

There was error, therefore, in proceeding to the trial of the 
indictment against him after his petition was filed, as also in 
overruling his challenge to the array of the jury, and in refus- 
ing to quash the panel. 

The judgment of the Supreme Court of West Virginia will 
be reversed, and the case remitted with instructions to reverse 
the judgment of the Circuit Court of Ohio county ; and it is 


So ordered. 
Mr. Justice FIExpD. 
I dissent from the judgment of the court in this case, on the 
grounds stated in my opinion in Ex parte Viryinia (infra, 
p- 349), and Mr. Justice CLIFFORD concurs with me. 


x 





